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MNpeacepnatenb peaakLMOHHOrO coBeTa:

BJTA’KEEB Bukmop Brnadumupogsuy4 — pekTop YHuBepcuteTa nme-
Hu O.E. KytacduHa (MI'HOA), npodeccop kadeapbl rpaxaaHcKoro u
aoMVHUCTPaTUBHOMO CyAONPOU3BOACTBA, KaHAMAAT pUAMYECKUX
HayK, JOLEHT.

3amecTturtenn npeacenarens peaakUMoOHHOIo coeerta:

PAYEBA EneHa KOpbesHa — nepBbli NPOPEKTOp YHUBepcuteta
umenn O.E. KytadmHa (MIHOA), 3aBepyrowmii kacbeapon duHaH-
COBOrO NpaBa, JOKTOp pUaNYECKUX Hayk, mpodgeccop.

maBHbIM pepakTop:

LUMAKOBCKMW IOpuii MNpuzopbesuy — npoceccop kadeapsl ako-
JIOrMYEeCcKOro U NPUPOAOPECYPCHOMO npaBa YHuWBEpcUTETa UMEHU
O.E. KyradmHa (MI'tOA), gokTop topuamyecknx Hayk, npogpeccop.

YneHbl penakuMoOHHOro copeTta:

AQAHACBEB Cepeell ®edoposuy — 3aBepyoLmnin kacdpegpon ap-
BGutpaxHoro npouecca CapaToBCKON rocyAapCTBEHHOMN opuanye-
CKOW akageMun, JOKTOp opuanyeckux Hayk, npodgeccop.

BE3BEPXOB Apmyp leHHadbesuy — pekaH topuanyeckoro ga-
KynsTeTa CamMapckoro HauMoHarbHOTO MCCNedoBaTEeNbCKOrO YHU-
BepcuTeTa UMeHu akagemuka C. IN. KoponeBa, fokTop topuanye-
CKMX HayK, npocheccop.

BUPKOKOB [lasen Hukonaesuy — 3aBegyolimin kadenpomn Teo-
pvn rocyaapcTBa 1 npaea, MexayHapo4HOro NnpaBa U CPaBHUTENb-
HOro npaBoBefeHUs1 BOPOHEXCKOro rocyaapCTBEHHOMO YHUBEPCU-
TeTa, JOKTOP OPUANYECKUX HayK, Mpodeccop.

BYKAJIEPOBA JTiodmuna AnekcaHOposHa — 3asefytoLuii kaden-
POV YronoBHOro npaea, YronoBHOro npouecca Y KpUMUHaNMCTUKN
Poccuiickoro yHuBepcuteta apyx0bl HapoaoB, AOKTOP topuanye-
CKUX HayK, npodpeccop.

BOJIKOB [leHHaduli AnekcaHOposud — npodeccop kadeapbl
9KOMOrMYECKOro U 3eMENbHOro MNpaBa lpuanyeckoro dakynsreta
MockoBcKoro rocyaapcTBeHHOro yHusepcutera umeHn M.B. Jlomo-
HOCOBA, JOKTOP OPUANYECKUX HaYK.

BOCKOBUTOBA Jludusi AnekceesHa — 3aBefytolumin kadenpon
yronoBHo-npoueccyansHoro npaea YHusepcuteta nmenn O.E. Ky-
TacmHa (MIMOA), 4OKTOp opMANYECcKMX HayK, Npodeccop.

JHO®S10 AneH — aKkcnepT-NpakTUK MEXAYHAaPOAHOro knacca B 06-
nacTtu npaea, OCHOBaTenNb agBokaTckoro 6topo «[ddno n napTHe-
pbi» (. JInoH, ®paHums), npenogasatens YHueepcuteta JleoH Il
nmenn XaxHa MyneHa.

EMOPOBA Mapusi AnekcaHOposHa — npodyeccop kadheapbl KOH-
KypeHTHoro npasa YHusepcuteta umenun O.E. Kytadpuna (MI'HOA),
[OKTOP OPUONYECKUX HaYK, OOLEHT.

EPLIOBA UHHa BrnadumuposHa — 3aBegytoLumin kadenpon npea-
NPUHUMATENBLCKOTO 1 KOPNOPATUBHOTO NpPaBa YHMBEpPCUTETa UMEHU
O.E. KytaduHa (MI'tOA), gokTop topuanyeckux Hayk, npodeccop.

EOUMOBA Jlioomuna leopeuesHa — 3aBegylowmin kadenpon
6aHkoBckoro npasa YHusepcuteta nmenn O.E. KytadumHa (MITHOA),
[OKTOP opuanYecknx Hayk, npodgeccop.

JKABOPOHKOBA Hamarnbs pueopbesHa — 3aBenytoLmnin kaden-
POW 3KOMOrMYeCcKoro 1 NpMPOAOPECYPCHOro npaea YHuBepcuteTa
umenn O.E. KytadmHa (MI'OA), gokTop topuanM4ecknx Hayk, npo-
deccop.

3PAXXEBCKAS TambsiHa [mumpuesHa — npodeccop kadeapbl
KOHCTUTYLIMOHHOTO M MyHMUMNanbHoro npaea BopoHexckoro ro-
CyNapCTBEHHOTO yHMBEpPCUTETA, YMNOMHOMOYEHHBIA MO MNpaBam
YyernoBeka B BopoHexckoi obnacTtv, JOKTOp pUONYECKUX Hayk,
npodpeccop.

3YBAPEB Cepzeli Muxatinosuy — 3aBegytoLumnii kacdbeapon agmu-
HMCTPaTMBHOIO NMpasa u npouecca YHusepcuteta umenn O.E. Ky-
TacuHa (MI'HOA), OKTOP OPUANYECKMX HayK, Npodeccop.

WUEHKO Eseenuti lNemposu4 — 3aBeayroLmin kadeapoi Kpumm-
HanucTukm Yauepcuteta umenn O.E. KytadmHa (MIHOA), noktop
IopuanYecknx Hayk, npodeccop.

WLIEHKO HuHa CepeeesHa — 3aBepymolmin kacgeapoi npaso-
BeaeHusi fomenbckoro dunmana MexayHapogHoro yHuBepcuteTa
«MWUTCO» (Pecnybnuka Benapycb), kaHanaaT topuanvecknx Hayk,
npodpeccop.

KUCEJIEB Cepeeli [eopeuesuy — 3aBepytowmin kadenpon Teo-
puK 1 NCTOpUM rocyaapcTea 1 npasa [ocyaapCTBEHHOIO YHUBEPCU-
TeTa ynpaeneHuns, AOKTOp hunocodckmnx Hayk, npoceccop.
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umenun O.E. Kytadpmna (MIHOA)»

KOMAPOBA BaneHmuHa BukmoposHa — 3aBefytoLinin kadenpon
KOHCTUTYLIMOHHOTO M MyHMLMManbHOro npasa YHUBepcuTeTa UMeH
O.E. Kytacpuna (MI'HOA), ooKkTOp topmamyeckux Hayk, npodeccop.

JIATIMHA Mapu+Ha AgpaHacbesHa — npodpeccop [enaptameHTa
NpaBoBOro PeryrMpoBaHns 3KOHOMUYECKON AeATenbHOCTY OuHaH-
COBOro yHuBepcuteta npu MNpasutensctee PP, gokTop opuande-
CKUX HayK.

JIKOTOB Hukuma JleoHudosu4 — 3aBefytoLumii kadeapo TpyLooBo-
ro npaea 1 npaea couuanbHoro obecrneyeHns YHrBepcuteTa UMeHN
O.E. KyracmHa (MI'HOA), AOKTOP opuANHECKUX HaYK, JOLIEHT.

MUPOLLIHNYEHKO Bnadumup Muxadlnosudy — pektop Akagemmm
6e30MacHOCTM 1 cneumarnbHbIX NPorpamMm, JOKTOP 3KOHOMUYECKUX
Hayk, npodeccop.

HUKUTUH Cepeeli Bacunbesuy — npopekTop no y4ebHon pabote
Poccuiickoro rocydapCTBEHHOMO YHMBEPCUTETa NMPaBOCYAUs, [AOK-
TOp tOpUANYECKUX HayK, Npodeccop.

HOBOCEJIOBA Iltodmurna AnekcaHOposHa — 3aBeayoLmi kadpea-
pON MHTennekTyanbHbIX Npae YHnsepcuteta umenn O.E. Kytadw-
Ha (MI'tOA), LOKTOpP HOpUANYECKMX HayK, mpodheccop.

T/TIOWUNKOB Badum eHHadbesuy — [MPEKTOp ArpapHO-TEXHO-
NOrMYeckoro MHCTUTyTa Poccuiickoro yHuBepcuteTa Apyx6bl Ha-
pPOAOB, AOKTOP CEeNbCKOXO3ANCTBEHHbIX HayK, Npodeccop.

PACCOJIOB Unbsi Muxatinosuy — npodeccop kadeapb! nHgop-
MaUMOHHOTO NpaBa ¥ UMGPOBbLIX TEXHONOMMI YHUBEPCUTETA UME-
Hu O.E. Kytacpura (MI'HOA), AOKTOpP HOpUANYECKMX HayK, AOLIEHT.

PO3A ®abpuc — npodeccop kadenpbl TPyAOBOro npasa YHu-
BepcuteTa Pelimc LLlamnanb-ApaeHHsl (PpaHuums).

POMAHOBA Buxkmopusi BanepbesHa — 3aBepyroLmnin kadenpon
aHepreTuyeckoro npasa YHuBepcuteta umenun O.E. KyTtadmua
(MI'HOA), LOKTOP HOPUANYECKUX HAYK.

POCCUHCKAS EneHa PagpaunosHa — pupektop WHcTuTyTa cy-
nebHbIX aKCnepTun3, 3aBeayoLmin kadeapon cynebHbix akcnepTma
YHueepcuteta nmenmn O.E. KytacdmHa (MI'HOA), noktop topuande-
CKUX Hayk, npodeccop.

PbI/TbCKAS MapuHa AnekcaHOposHa — pupekTop WHCTUTYyTa
npobnem achHeKTUBHOMO rocyfapcTBa v rpaxxaaHckoro obLiectsa

durHaHcoBoro yHusepcuteTa npu MNMpasutenscrtee Poccuiickon de-
Aepauun, [OKTOP IOPUANYECKMX HayK, AOLIEHT.

CUHKOKOB Bnadumup Hukonaesud — npoOpeKTop MO Hay4HOW
pabote YHuepcuteta umenn O.E. Kytacduna (MIHOA), npochec-
cop kadepbl TeOpuUM rocyaapcTea v npaea, LOKTOP pUaNYECKUX
Hayk, npodheccop.

COKOJIOBA Hamanbsi AnekcaHOposHa — npodpeccop kadeapbl
MeXOyHapoAHOro npaBa, HavyanbHWK YnpaBreHusi opraHusauuv
HayyHon pesitenbHocTU YHuBepcuteta umenn O.E. KytadwuHa
(MI'HOA), LOKTOP HOPUANYECKUX HaYK, AOLEHT.

YCTHOKOBA BaneHmuHa BnadumuposHa — 3aBefyLUiA CEKTO-
POM CEnNbCKOXO3SIMCTBEHHOIO M 3eMernbHOoro npasa MHctutyta ro-
cypaapcTsa 1 npasa PAH, JOKTOp opuanyecknx Hayk, npodeccop.

Lad L3roHb — pupektop KOpnamyeckoro MHCTUTYTa XaHaHbCKOro
yHuepcuteTa (KHP), 4OKTOp topuanyecknx Hayk, npodeccop.

LIOMNMAHOBA WHOupa leopeuesHa — pfekaH topuamyeckoro da-
KynbTeTa POCCUMINCKON TaMOXEHHOW akaaemuu, KaHauaaT ropuan-
YECKUX HayK, JOLEHT.

LLUMTIBCTENH dasud — npodeccop npaea, 3aBeayoLmi kadea-
pou yronosHoro npaea YHusepcuteTa [Mapwx 1 MNaHTeoH-Cop-
60oHHa (PpaHums).

LETOJIEB Bumanuti BaneHmuHosu4Y — HavanbHUK YnpaBneHusi
COAEeNCTBUS MeXAyHapoOaHOMY PasBUTMIO U B3aUMOAEWCTBUIO C
MeXAyHapoaHbIMKU OpraHu3aymnamm dJe,qepaanoro areHTcTea no
Aenam CHI, cooTe4ecTBEeHHMKAM, NMPOXUBAIOLLMM 3a pybexom u
Nno MexayHapogHOMY rymaHuTapHOMY COTPYAHUYECTBY, JOKTOP Mo-
TUTUYECKNX HayK.

OTBeTCTBEHHbIN CeKpeTapb:

CEBPIOIMMHA Ornbza AnekcaHOposHa — 3KCnepT OTAena HayyHo-
napgarenbckon nonutukv HAM Yaueepcuteta umenmn O.E. KytaduHa
(MIHOA).

OTBeTCTBEHHbI pefakTop Bbinycka:

3AXAPOBA Mapusi BnadumuposHa — pykoBoguTenbs HOL| cpas-
HWTenbHoro npasa YHuepcuteta nmenn O.E. KytadmHa (MITHOA),
UrieH-koppecrnoHaeHT MexayHapoaHou akageMun cpaBHUTENbBHO-
ro npaea, AOKTOp NybnuyHoro npaea (PpaHums), NpurnalieHHbIN
npodeccop YHusepcuterta ropoga lNyatbe (PpaHums).
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CroBoO K “TaTernto

CnoBoO K yuTtarento

«BpemeHa MeHsI10TCS, 1 Mbl MEHSEMCSl BMECTE C HUMW», — [racuT
naTuHCKoe u3pedveHne. B nonHon mepe aTOT TE3UC MOXHO OTHECTHU
N K OpUANYECKOM Hayke U obbekTaM ee aHanmaa.

B npencrasneHHOM HOMepe XypHana yntaTens byget umetb
BO3MOXHOCTb NO3HAKOMUTLCS KaK C TpaaUUMOHHLIMU AN U34aHus
pybprkamm (KOHLEeNTyasrnbHble OCHOBbI CPaBHUTENBHOIO Npasa, topu-
Andeckas npakTuka, opuandeckoe Hacneame), Tak u ¢ pybpukamu,
oTpaXkaroLUMM COBPEMEHHbIV TEXHOMOMMYECKMX NPOpPbIB, 3aMETHO
nposiBMBLUUIA cebs kak B Poccuu, Tak 1 B 3apybexHbIX CTpaHax v Bbl-
3BaHHbIN K XXU3HW Hay4YHbIMW PEBOMIOLNAMM ABOSKOro poaa:

1) TpaHchOopMUPYIOLWMMU MUP BOKPYT HAC (XapakTepHbIA npu-
Mep — UMdpoBmn3auLns) — aTo Npobnembl MHTErpaunm n UHTEpHa-
LUMoHanMsaumm npasa v NpaBoBbIX CUCTEM B cpepe BbICOKUX TeX-
HOMNOrnMK;

2) TpaHCOPMUPYHOLLUMMIN HAC caMnX (ApPKUA NpUMep — reHe-
TUYECKNe UccrneaoBaHnsa) — B XXypHare ee aHanus npeacrasneH
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D ECTHHUK
YHUBEPCUTETA CrioB0O K YATATEMO

umenn O.E. Kyradura (MIOA)

B pybpuke «lMpobnembl MHTErpaLMn N MHTEPHALMOHANN3aumMm npasa
1 NPaBOBbIX CUCTEM B Chpepe reHOMHbIX UCcnegoBaHUNy.

Ocob60oro BHUMaHUA 3acnyXnBaeT 3arnaBHas CTaTbs HaLWero Ho-
Mepa OQHOW 13 3HaKOBbIX PUryp COBpeMeHHOW dopaHLy3CKOM Nnosu-
TMKO-NPaBoBOW MbICnn — npodpeccopa Kapnoca-Mwurens Sppepsl,
NOCBSLLEHHasa NONMMTUYECKON TeOPUM KNnaccrka KOHTUHEHTarbHO-
eBponenckon ropucnpyageHumn MaHca KenbseHa.

Mapusi 3axapoea,

omeemcmeeHHbIl pedakmop 8blrnycKa

«CpasHumenbHoe, UHmMeeapayuoHHOe U e8pornelicKoe npasoy

XKypHana «BecmHuk YHusepcumema umeHu O.E. KymacghuHa (MIMHOA)»,
0okmop nybnu4yHoeo npasa (PpaHyus),

4rieH-koppecrnoHoeHm MexdyHapodHoU akademuu cpagHUMesibHO20 rpasa
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YHVBEPCUVITETCKAA XPOHVIKA

AlMNPENb 201 9"

3 AMNPENA

KoHkypc «Mopgenb mexxayHapoaHoro
KOMMepuecKkoro apbutpaxa — 2019»

2—3 anpens coctosncsa IV MexayHapoaHbI CTyAeHYeCcKMin KOHKypc «Moaenb
MeXAyHapoaHOro kKoMmmMepyeckoro ap6utpaxa — 2019».

KoHkypc nposogurics B npeaasepun VI MockoBCKoro topuan4eckoro oopyma npm
noaaepxke Poccrinckoro cotosa NpoMbILLNEeHHUKOB 1 npeanpuHumarenen (PCIIM).

B atom roay B kOHKypce npuHanu yvactue 30 komaHg 13 pasHbix ropogos Poccuu.

MepBbIN AeHb KOHKypca npollen Ha 6a3e YHuBepcuTeTa nmenn O.E. KytadmHa
(MI'HOA).

Ha TopxeCTBEHHOM OTKPbITUM C MPUBETCTBEHHbIM CIOBOM K Y4aCTHUKaM KOHKypca
obpatunuck pektop YHueepcuteTa nmenn O.E. KytadmHa (MI'HOA) Buktop BnaxeeB
W npegcenaTterb OpraHn3aLMoHHOro KOMUTETA, 1.0. 3aBedyoLLero kadegpow npaso-
BOro MogenvpoBaHus YHuBepcuteTa flHa AnumoBa.

BukTtop Bnagnmmnposuy nogyepkHys, 4To KOHKYypc MMKA — 3TO OTNMYHbLIN LWaHC
MPUHATbL y4acTue B QUCKYCCUSIX MO aKTyarnbHbIM Npobrnemam MexayHapoaHOro YyacT-
HOro npasa.

OT MmeHun ApbuTpaxkHoro ueHTpa npu Poccninckom corose NpoMblLlLIEHHUKOB
W npeanpuvHMMaTenei BbICTYNWUI YyNPaBnsioLWmnii AUPEKTOP-pyKoBoAUTENb annapaTta
ApbuTpaxHoro ueHTtpa npu PCII AnekcaHap 3amasun. AnekcaHap Bnagnmmposumd

" URL: http://msal.ru/news/.
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fggﬂﬁﬁ YHVBEPCUVITETCKAA XPOHVIKA

umenn O.E. Kyradura (MIOA)

oTmeTun, 4to B MMKA cyabsmMn SBNSOTCA NPaKTUKYIOLWME IOPUCTBI U apbuTpbl, 4TO
obecneunBaeT MakcumanbHOe CXOACTBO MOAENbHOro apbutpaxHoro pasbupartens-
CTBa C pearbHbIM.

OcobeHHOCTBIO KOHKYpCa 3TOro roga crano BBeAeHue WndpoBaHusa komaHa. Te-
nepb KOMaHAbl BbICTynanu nog HoMepamu n apbuTpbl He MOMMN 3HaTb, KOMaHObI KaKMX
YHUBEPCUTETOB OHN OLIEHMBAIOT, YTO ABNAETCA AOMONHUTENBHON rapaHTuen becnpu-
CTPacTHOro 1 CnpaBeasivBOro peLUeHus.

Bropo# aeHb KoHKypca npowen B ApbutpaxHom LeHtpe npu PCIM.

B nonycdurHane Bctpetnnmce komaHabl nog Homepamu 21 (YHUBEPCUTET UMEHHU
O.E. KytadmHa (MI'OA) n 14 (MOCKOBCKWIA rOCYAapCTBEHHbIN MHCTUTYT MeXayHa-
pPOAHbIX OTHOLEHWI (YHuBepcuTeT) MnHMCTEPCTBA MHOCTPaHHbIX Aen Poccuiickon
®epepaummn (MI'MMO); komaHabl 33 (HaumoHanbHbIA nccneaoBaTenbCKUn YHUBED-
cuTeT «Bbicwas wkona akoHoMukm») n 10 (CapaToBckas rocyaapcTBeHHas opuan-
Yyeckasi akagemus).

®unanuctamm MMKA 2019 r. ctanu komaHabl u3 YHueepcuteta umenun O.E. KyTa-
duHa (MIOA) n HNY «Beicluias wkona akoHomukny». Mobeny oaepxana komaHaa
21 un3 YuuBepcuteta nmenu O.E. KytacdomHa (MI'HOA).

HayuyHo-ob6pa3oBaTenbHas ceccus
«Byayuiee ropuanyeckoro obpasoBaHmsA
B ycnoBusax umdpoBusauum obpasoBaTesibHOro npouecca»

3 anpeng B 3ane Y4yeHoro coBeta MINOA coctosinack Hay4Ho-o6pa3soBarensHas cec-
cusa «byayuiee opugnyeckoro obpasoBaHusa B ycnosusix Lndposm3aumm obpasosa-
TenbHOro npoteccan.

MeponpusaTue npowuno nog arumgon VI Mockosckoro topuamndeckoro gpopyma. Op-
raHM3aTopoM CEeCCUU BbICTYNNUMO YyebHO-MeToamnyeckoe ynpaBneHne YHBepcuTeTa.
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YHVBEPCUTETCKAA XPOHVKA Egl;’;.‘;’.;’g

umenn O.E. Kyradura (MIIOA)

C NprBETCTBEHHBIM CMOBOM K y4aCTHMKaM CECCMM 0OpaTMnnCh NPOPEKTOP MO Ha-
y4Hol pabote YHuBepcuteTa Bnagumup CUHIOKOB, a Takke NpopekTop no y4yebHon
1 metogmdeckor pabore Mapusa MaxopuHa.

B kayecTBe npurnalleHHoro cnukepa BbICTynuna 3amecTuTenb HavanbHuka lNpa-
BOBOro ynpasneHus ®enepanbHon cnyxobl No Haa3opy B cdepe obpasosaHusa Ha-
Tanbs JlnmaHeu.

4/2019



fgg;gﬁﬁ YHVBEPCUVITETCKAA XPOHVIKA

umenn O.E. Kyradura (MIOA)

11

B guckyccum npuHANM y4actne akcnepThbl, obnagatoLime 3HaqmTenbHbIM npodeccu-
OHanbHbIM OMbITOM MO YNPaBNEHNIO U Pa3BUTKIO chepbl POCCUCKOTO FOPUONYECKOTO
obpasoBaHnst — NpeacTaBUTENM OPraHoB roCcy4apCTBEHHOW BNacTu, BedyLumx obpa-
30BaTelbHbIX OpraHu3aLunin, peanusyoLnx obpasoBaTenbHbIe NPOrpaMmmbl BbICLLETO
obpasoBaHus.

C poknagamu BbICTYNUSN:

— WuHa Epwosa, 3aBegyowwmii kapeapor npeanpuHMMaTenscKoro 1 kopropa-
TMBHOIO NpaBa, JOKTOP PUANYECKMX HayK, npodeccop;

— Cepren 3eHuH, anpektop Hay4Ho-uccnegosatenbckoro nHctutyta MIrOA,;

— Erop JopolueHko, gupektop LleHTpa cTpatermyeckoro passutust MIMOA,;

— OnbBuH TerimypoB, anpekTop 6ubnuotekn MIMOA.

YyacTHukam B 3ane Oblna npegocTaBneHa BO3MOXHOCTb 3a4aTb BONPOCH! 3KCMep-
TaMm ¥ BbICKa3aTb CBOK MO3ULIMIO B pamKax 00CykaaemMon TeMaTuKu.

3acepgaHue O6Lero cobpaHust YNeHoB
Accouuauum ropugmnyeckoro obpasoBaHus

3 anpens B YHuBepcutete umenn O.E. Kytacduna (MI'OA) nog npeacenatenscTBoM
pekTopa Bukropa BnaxeeBa coctosinocb 3acegaHne Ob6Liero cobpaHns YneHos
Accoumnaummn ropmanyeckoro obpasosanus (AOPO). Ha 3acepaHum 6binn nogsege-
Hbl uTorn pabotel Accoumaumm B 2018 r., npeacTaBneHbl HOBbIE NPOEKTbI, 00CYKAEHbI
pesynbTaThl peanv3aumm 3annaHMpoBaHHbIX MEPONPUSITUNA, @ Takke NPOBEAEHO rono-
coBaHue no kaHauaatype npesungeHta AKOPO Ha npeacroswmn nepmog.

B pamkax otyeta npeangeHta AKOPO 3a 2018—2019 rr. Buktop BnaxeeB Ha3Ban
OCHOBHbIe gocTmkeHus aesatensHoctn AKOPO. Cpeaun Hx Buktop BrnagnMmumpoBud oT-
MeTun cogenctame cosgaruo Coseta No NpodeccrMoHanbHbIM KBanmduKauusam npu
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umenn O.E. Kyradura (MIIOA)

OMMENKD

Accoumauun topucto Poccun, cosganune cekumii AKOPO no yyebHo-meTognyeckomy
obecneveHunto y4ebHbIX AMCLUMNINH, (DOPMUPOBaAHNE €OUHON SNEKTPOHHOM Brbnmo-
TEKM, ONTUMM3aumo (PMHAHCOBOW OCHOBLI AEATENBHOCTN Accoumnanmm, paclumpeHme
yneHctea AKOPO.

Mpeancenatenem MNpaenenuns AKOPO n3bpaH AnekcaHap YaHbiweB, 3aMecTUTeNb
HavyanbHMKa Y4ebHO-MeToaNYeCcKoro ynpaBneHus, paHee 3aHMMaBLLUMI OOIMKHOCTb
3amectutens npeacenartens MNMpasneHna AKOPO. Takke 6binu npuHATHI peLueHnst 06
n3meHeHum coctasoB lNpesvanyma n NpaeneHus AKOPO.

Mpe3ngeHTom Accoumaumn topuagndeckoro obpasosarust Ha 2019 r. eguHornac-
HbIM peLleHneM nsbpaH gekaH opuandeckoro dakynsreta CaHkT-INeTepbyprckoro
yHuBepcuTeTa Cepren Benos.

Cepreit AnekcaHgpoBuy nobnarogapus y4aCTHUKOB MEPONPUATUS 3a OKa3aHHOoe
AOBepue 1 NpeacTaBun 3afavn opraHM3aumm Ha NPeacTosiLLniA NepUoa.

OupekTtop 6ubnuotekn Yuueepcuteta umenn O.E. Kytacduna (MIHOA) dnbBuUH
TeMypOB BbICTYNWI C COOBLLEHNEM O BO3MOXHOCTM CO30aHNSI €OUHOM 3MNEKTPOH-
HoW 61bnroTekn 1 npegnaraembix opmaTax 06beanHeHNs GubnMoTeyHbIX oHO0B
obpasoBaTenbHbix opraHusaunii — yneHos AKOPO.

Mepebint BuUe-npe3naeHT AO «lMasnpombaHky Hatanbsa TpeTbsk 13noxuna uenm
1 3agayn LleHTpa mexayHapogHoro topuandeckoro obpasoBaHus, CTpaTernyeckum
NPOEKTOM KOTOPOro BbICTYNAKT CO3AaHNe MeXAyHapoaAHOW 1opuanyeckon akagemmm
B XKeHeBe 1 opraHn3aums yHuKanbHom nporpaMmmbl NoryYeHns ABOMHbIX AMMNIIOMOB.

Accoumnauus ropunandeckoro obpasoBaHus cosgana B 2008 r. B Lensix CoaencTeus
pacLUMPEeHNIO TyMaHUTapHbIX, NeAarorMyeckmx, HayyYHblX U AenOoBbIX CBA3EN MexXay
obpaszoBaTenbHbIMU OpraHM3auusMm, okazaHus acpEKTUBHON NOMOLLM B peanunsa-
uun TpeboBaHMn heaepanbHbIX rocyaapCTBEHHbIX 0Opa3oBaTenbHbIX CTaHO4APTOB,
KOHCTPYKTMBHOIO COTpyaHn4yecTBa ¢ MmHobpHayku Poccumn n PocobpHaasopom.
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umenn O.E. Kyradura (MIOA)
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4 ANPENA

B MINOA nognucanH MemopaHaym
O B3aMMONoOHUMaHuM B chepe apouTpaxa

4 anpens Ha nonsax VI MockoBckoro topuanyeckoro hopyma CoCToANoCh NoanucaHne
MemopaHayma o B3aMMOMoHMMaHuK B chepe apbutpaxa (TpeTenckoro pasbuparens-
ctBa) mexay AOP, MI'OA, MexayHapoaHbIM LLEHTPOM MO yperynmpoBaHuWio Criopos
ctpaH BPUKC v passuBatowmxcsi ctpaH B Hbto-[enu, a Takke LLaHxakckum LeHTpom
no yperynvpoBaHuto cnopos ctpaH BPUKC.

[MoanucaHTammn JOKYMeHTa BbICTYMUIN:

— BukTop BnaxeeB, npeacenarens Accouunaumm ropuctoB Poccum, pektop YHu-
BepcuTeTa nmenn O.E. KytadmHa (MI'HOA);

— Bnapgumup MNpy3aes, npeacenatens MNMpasnenns AKOP;

— MpawanTt Kymap, npesngeHt Accounauymm topuctoB IHOnMK, nognnucaHT ot
MexayHapogHoro ueHTpa no yperynuposaHuto cnopos ctpaH BPUKC v passuBato-
Lwuxcs ctpaH B Hbto-[denu;

— flo XyHmuHb, aupekTop Viccneposatenbckoro LeHTpa LaHxanckoro mexayHa-
pOLHOro apbuUTPaXXHOro LieHTpa, nognucaHT oT LleHTpa no yperynuposaHuio cnopos
ctpaH BPUKC B LLaHxae.

Bnagnmup Ipysnes nobnarogapun Konner 3a y4actue 1 o6MeH onbITOM, a Takke
OTMETUN: «YBEPEH, YTO B COBPEMEHHOM, Mob6anbHOM MUpe 0ObeAMHEHNE BCEX Ha-
POAOB 1 CTPaH NPOUCXOAMT MMEHHO Yepes npaBo. M Mbl ¢ BaMy — kak nocrnbl 4o6pon
BONW, NoaN, KOTOPble (DOPMUPYIOT NPABOBbLIE NO3ULMK. JTO Kak pa3 PopMMpoBaHME
OyayLuero eanHoOro Mmpa, B KOTOPOM Mbl BCE C BaMM KUBEMY.
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umenn O.E. Kyradura (MIIOA)

NMpeametom MemopaHayma siBNAOTCS YCTAHOBIEHME NapTHEPCKUX OTHOLUEHUI,
nponaranja npasa 1 n3yyeHue orbiTa Mo COBEPLUEHCTBOBAHMIO 3aKOHO4ATENbCTBA,
NOBbILLEHNE YPOBHSA NPaBOBON KyNbTYpbl U MPaBOBOE NPOCBELLEHMe rpaxaaH, a Tak-
Xe B3aMMopgencTBme B BOMNpPOCe yypexaeHusa ApouTtpaxHoro ueHTpa ctpaH BPUKC
B Mockse.

[oKkymeHT npegnonaraet COBMECTHbIN aHanv3 enCcTBYIOLWEro 3akoHoaaTenbcTea
M NPaKTUKM €ro NpUMEHEeHNs, NPaBOBY 3KCNEPTU3Y NPOEKTOB HOPMATUBHbIX MPaBO-
BblX aKTOB, MOATOTOBKY NPeAIOKEHNIN MO COBEPLUEHCTBOBAHUIO 3aKkoHoaaTenbcTea PO
1 NPOEKTOB HOPMATMBHbIX NPABOBbLIX aKTOB B 06nacTn npeanpuHMMaTenbCcKkom aesi-
TENbHOCTU, a Takke NO UHbIM BONPOCaM COoLManbHO-3KOHOMMYECKON NonuTmkn Poc-
cunckon depepaumn.

Momumo atoro, ByaeTt NnpoBoanTbLCA paboTa No NOoBbILLEHUIO NPaBOBOW UHGOPMU-
POBaHHOCTU NpeanpuUHUMAaTENen, pa3BUTUI0O MEXaHN3MOB anbTEPHATUBHOIO (BHECY-
AebHoro) paspeLueHns CnopoB, BKIoYasi TpeTerckoe pasbuparenLcTBo, MeanaLumio
(mocpenHU4ecTBO) 1 3TUYECKOE pa3brpaTensCcTBo.

Takke CTOPOHbI HAMEPEHbI MPOBOANTL COBMECTHbIE UCCMNEA0BaHNSI NPaBOBOro
obecnevyeHns npeanpuHMMAaTEnbLCKO AeATENBHOCTU U NPABONPYMEHEHNS], CO3aaTb
COBMECTHbIE MPOeKTbl N0 06MeHy onbITOM B cdhepe pasBMTUS IOPUANYECKOrO CO06-
LecTBa, COAENCTBOBATL MOBLILLEHNIO YPOBHS opuanyeckoro obpasosaHuns B cepe
ansTepHaTUBHBIX (BHECYAEeOHbIX) MEXaHN3MOB paspeLleHnNs CropoB, BKIYas opra-
HM3aLMIO CTaXXMPOBOK ANA 00y4atoLLMXCs, UrPoBbIX MoAenen apbuTpaxa, passutne
WHbIX hopm 06pasoBaTeNbHOro0 COTPYAHNYECTBA B LIENSAX NOATOTOBKM KBaNnuumpo-
BaHHbIX KaApoB A5s paboTbl B 06nacTi apbutpaxa v meaMauum, BECTU COBMECTHYHO
MHGOPMAaLIMOHHYO AeaTenbHocTbL B CMA.
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CraptoBan VI MockoBckun ropuanydeckuin oopym

4 anpens B YHuepcutete umeHu O.E. KytadmHa (MIHOA) cocTosinock TOpXKECTBEHHOE
oTkpbITHe VI MockoBckoro opuamndeckoro gpopyma «Poccuiickas npasoBasi cuctema
B YCITOBUSIX YETBEPTON NPOMBILLIEHHON PEBONIOLUNY.

C NpuBETCTBEHHbIM CMTIOBOM K Y4aCTHMKaM MepOonpuaTus o6paTunimck pektop
YHuBepcuteta Buktop BnaxeeB, npopekTop no Hay4yHou paboTte YHuBepcuTeTa
Bnagnmup CuHIOKOB 1 aupekTop [lenaptameHTa KoopanHauum AesTenbHOCTU op-

™~
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umenn O.E. Kyradura (MIIOA)

raHusauumn Bbicliero obpasoBaHmsa MUHUCTEPCTBA Hayku U BbicLLEro obpa3oBaHust PO
EkaTtepuHa Babentok.

OTkpbiBas meponpustue, Buktop Bnagumuposuy obpatun BHMMaHue cnywiaTe-
el Ha aKkTyanbHOCTb TeM, NPEATOXKEHHbIX K 00CY>XAEHMIO B paMKax CTpaTernieckon
ceccuu.

! ]

«Kax0blIl 200 Mbl cmapaemcs onpedensme akmyarbHyH Noeecmky Onsl Haule-

20 (hopyma, U MHe KaxXemcsi, Ymo HbIHEWHUU ¢hopMam 04eHb 8axeH Ol opuUCmos

C MOYKU 3pEeHUsI MOHUMaHUS, Kak O0/KHO pa3gusambCs rpaso, oCKosbKy 8ce mex-

HOJI02U4YeCcKUe U UHGhOPMaUUOHHbIE MPOUECChl, KOmMopbie rnpoucxodsm e obujecmse,

cywiecmseHHbIM 06pa3om enusitom U Ha Hezo. [Npagy HeobxoduMo peaynuposame 3mu

Ho8ble omHoweHus1. Heobxo0umo ebicmpausame HOBbIE MeXaHU3Mbl 3auUmbl rpas

epaxdaH, rpuduU4ecKUX ful, nybrnu4HO-MPasosbiX UHMEePecosy», — Pe3toMUPOBas OH.
C nneHapHbIMX JOKNagamu BbICTYNWIN:

— pupekTop NHCTUTYTa 3akoHoOaTeNbCTBa M CPABHUTENBHOIO NPaBOBEAEHUS NP
MpaeuTtenscTBe Poccuiickon ®enepaumm, 3amectutens npesvngeHta PAH Tanusa
Xab6pueBa («[Mpoekuun TEXHONOTMYECKON PEBONIOLMM B MPABOBOWN AOKTPUHEY);

— penyTat locynapcteeHHon Oymbl PenepansHoro Cobpanusa PO, MNMpencenarens
KOMUTETa NO rocyaapCTBEHHOMY CTPOUTENLCTBY M 3aKOHOAATENbLCTRY, Npeacena-
Tenb CoseTta npu MNMpe3naeHTte Poccuinckon Pepepaumm no kogudurkaumm n co-
BEPLUEHCTBOBAHMIO rpaXkaaHcKoro 3akoHopatenscTea MaBen KpaweHUMHHUKOB
(«Hacneawe Omutpus MieaHosnya Menepa (k 200-neTuto co AHA POXAEHMSA)»);

— penyTart [ocypnapcteeHHon Oymbl ®enepansHoro CobpaHuns PO, 3amecTtutens
npeacenartenst Komvreta no SKOHOMUYECKON NOMNUTUKE, NPOMBILLIIEHHOCTU, UHHO-
BaLMOHHOMY pa3BuTUIO 1 NpeanpuHumatenscTsy Amutpun CasoHoB («KavectBo
KOMMYHMKaLMK, KaK KNoYeBor hakTop COBEPLUEHCTBOBaHMS 3aKOHOAATENbLCTBA
B 9MOXY YE€TBEPTOM NPOMbILLIIEHHON PEBOSNIOLIUNY );
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— 3amecTuTtenb pykoBoauTens Ynpasnenns AaMmmHucTpauum MNMpesngeHta Poccunckon
depnepaumnm no Hay4yHo-obpasoBatensHon nonutrke EneHa HevaeBa («AkTyanbHble
BOMPOCHI MPABOBOIO PErynMpPoBaHnNs Hay4YHO-TEXHOMOMMYECKOro pa3sutusi Poccumy);

— akagemuk Poccuiickon akagemun Hayk, vneH lNMpesnamyma PAH, Hay4HbIN pyKo-
Bogutens HUWM cuctemHbix uccnegosannii PAH Bnagnmup Betenun («Poccum
HeobXxo4MM 0TKa3 OT “3KOHOMMKM YCryr” 1 Nepexof K 9KOHOMUKE NMPOMBbILLIIEHHOTO
Npon3BOACTBaY);

— cyabsa BepxosHoro Cyna Poccuiickon ®enepaunu, unet MNMpesngnyma BepxoBHoro
Cyna Poccuiickon ®enepaumm, Cekpetapb NneHyma BepxosHoro Cyna Poccuin-
ckon Pepnepaunn, MNMpencenatens Coseta cygent PO Buktop MomotoB («Cyne6-
Hasi BMAacCTb B YCNOBUSAX COBPEMEHHbIX LMPPOBLIX TEXHOMOTUIA» );

— ynpasnswowmn naptHep «Trinaya Legal», npe3ngeHT Accoumaumm lopncToB (agBo-
katoB) ViHamu, npesungeHT MNpasosoro dhoHaa MHaum MpawanTt Kymap («AHDop-
MaLMOHHbIE TEXHOMOTMMN B anbTePHATUBHOM paspeLueHny cnopos ctpaH BPUKCy);

— 3amMecTuTenb AMpeKTopa topuanyeckon nbnunorekm nmenn Pobeprta KpoHa (CTaH-
OpACKUIA YHUBEPCUTET), CNELMAnuUCT No CPaBHUTENbEHOMY NMPABOBEAEHMIO N MEX-
AyHapoaHomy npasy Cepaxuno CtoyH («The Place of Law Libraries in the New
Digital Environment (Ponb topuanyeckux 6Mbnmotek B HOBOW LMPOBON cpeae)»);

— rmnaBHbI (UHAHCOBLIN YNONHOMOYeHHbIN B Poccun KOpuin BopoHuH («KoHuenTy-
anbHble NoAXOoAbl K MOAEPHM3aLMM CUCTEMbI 00513aTENbHOIrO CoLManbHOro cTpa-
XOBaHMWS B MOCTUHAYCTPMANbHOM OOLLECTBEY);

— K.0. 3aBeayoLLero kacdeapon meamumHekoro npaesa YHusepcuteta umenmn O.E. Ky-
TacdmnHa (MI'OA) Anekcangp MoxoB («[paBoBoe Oyayliee GMOMeANLIMHCKOrO
NpoeKTa: cLueHapun pasBUTUSA»).

Mporpammy oHS npogormkunu 18 oTpacneBbiX AMCKYCCUOHHBIX NOLWaA0K, cpeau
KOTOpPbIX ObINN MeXayHapOOHO-NPaKTUYECKNe KOHPEpPEHLMI, KPYrTble CTOMbI U Ma-
cTep-Knaccel.

B nepBbIi AeHb MeponpuaTue nocetuno 6onee 700 y4acTHUKOB co Bcen Poccun
n 3apybexbs. Cpean OOKNagvMKoB U criyluatenen — yveHble, NpakTUKyoLWme opu-
CTbl, NPeACTaBUTENY OPraHOB roCyAapCTBEHHOM BNnacTu deaepanbHOro YpoBHS, Cy-
ObW 1 afBoKaThI.

Accouumauus ropuctoB Poccum nposena ceccuio
Ha VI MockoBckom ropuanyeckom copyme

4 anpens Accoumaums topuctoB Poccun Ha nnowagke VI MockoBCKOro opyuanyeckoro
dopyma nposena cobcTBeHHyto ceccuio «Apbutpax B ctpaHax BPUKC un passuBa-
FOLLLMXCS CTPaHax».

C NpuBETCTBEHHBIM CMIOBOM K y4aCTHMKaM obpaTtunuck npeaceaarens Accoumaumm
topuctoB Poccum, pektop YHusepcuteta umenn O.E. Kytacduna (MIHOA) Buktop Bna-
XeeB, a Takke npeacenatens Poccuickoro obbeauHeHns cyaen KOpuin CupgopeHko.

B ycrnoBusix pa3Butusi SKOHOMUYECKUX OTHOLLEHWI Mexay cTpaHamu BPUKC n pas-
BMBAOLLMMUCA CTpaHaMu OCODEHHYI0 akTyanbHOCTb NpruobpeTaeT co3gaHme apbu-
TPaXkHbIX MHCTUTYTOB, pacCMaTpPUBAOLLUX TPAHCIPaHUYHbIE CMOPbI MeXay cybbekTa-
MW NPEeANPUHUMATENBCKON U MHON 3KOHOMUYECKOW AEeATENBHOCTU COOTBETCTBYHOLLMX
rocygapcrB.
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MexayHapoaHbIN xapakTtep paboTbl yKazaHHbIX apbUTpaxkHbIX MHCTUTYTOB MO-
XeT ObITb 0OYCNOBMEH, B YaCTHOCTU, TEM, YTO OHU ByayT NPUAEPKUBATLCA €ANHBIX
CTaHOapTOB, €AUHBIX NPaBW agMUHUCTPUPOBaHUSA apbutpaxa (TpeTenckoro pasou-
paTenbCcTBa), UMETb €4UHBIA PEKOMEHO0BAHHbIV CMUCOK apbuTpoB, a Takke eanHyto
cmcTeMy nHdopmaLmMoHHoro obecneveHus B cetn VIHTepHer. MNogobHbi noaxon oyaer
cnocobCcTBOBaTh MOBLILLEHWIO OBEPUS K AaHHbIM apbuTpaXkHbIM MHCTUTYTaM cpeau
YYaCTHUKOB rpaxgaHcKoro obopoTta B pamkax CriopoB, OCMIOXKHEHHbIX MHOCTPaHHbIM
anemMeHToM, cTpaH BPUKC unu passmBatoLLmxcs cTpaH.

YyacTHMKM ceccum obCcyannm akTyarnbHble BOMPOCHI MPaBOBOr0 PerynmpoBaHns
apbuTtpaxa (TpeTenckoro pasdmparenbCcTBa) B CTpaHax «MNSATEPKU», a8 UMEHHO:

— co3faHune apbuTpaxHbIX MHCTUTYTOB B cTpaHax BPUKC u passuBatoLmxcs ctpa-
Hax, OCyLLEeCTBNAOLMX CBOK AEATENbHOCTb MO €AMHbIM CTaHA4apTaMm 1 npasuniam;

— obwmeH onbiToM B cdhepe apbutpaxa B ctpaHax BPUKC u passuBatomxcs ctpa-
Hax;

— aKTyanbHble BOMPOCHI HAayKW, 3aKOHOA4ATENbCTBA U NPAaKTUKM €ro NPUMEHeHns
B cTpaHax BPUKC u pasBuBatoLmxcs ctpaHax;

— BOMPOCHI Pa3BUTUSI CMOPTUBHOTO apbutpaxa B ctpaHax BPUKC v passumBatoLmxcs
cTpaHax;

— MepcnekTMBbI Co3aaHnsa B POCcum NOCTOSIHHO AENCTBYIOLLIETO apOUTpaXkHOro yupex-
OEeHUsA, NPUOPUTETOM PaboTbl KOTOPOro BbICTYNAET PaCCMOTPEHME TPaHCrpaHuy-
HbIX CMIOPOB MeXay CyObekTaMu NnpeanpuHUMaTENbCKON U UHOW SKOHOMUYECKON
aestenbHocTu ctpadH BPUKC v passuBatoLmnxcs cTpaH.

MopaepaTopamu ceccum BbICTYNUNK:

— MeTtp Unbunues, npeacenarens Kommccun Accoumnaumm ropuctos Poccum no tpe-
TenckoMy pas3buparenscTBy;

— Yawmu By, rmasHbIli coBeTHMK Annapata AIOP.
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5 AMNPENA

Btopown aeHb VI MockoBckoro ropuauveckoro hopyma

5 anpens B YHuepcutete nmern O.E. Kytacduna (MI'OA) npogomkun paboty VI Mo-
CKOBCKUI topuaunydeckunini opym «Poccuickas npaBoBasi cucTema B YCIOBUAX YeTBEP-
TOW NPOMbILLNIEHHOW PEBOSTIOLMNY .

OTpacneBbie ANCKYCCUOHHbIe nnowanku Popyma
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30 oTpacneBbix nnowanok, 6onee 1 200 y4aCTHUKOB, BaXHble HaNpaBneHWs Ans
Hay4YHOW OUCKYCCUM Ha MeXaucuMnnHapHom ocHoBe. Cpeaun HMX: KOHUEeNTyarnb-
Hble guckyccumn «HoBoe npaBoBOE MPOCTPAHCTBO LUMPPOBLIX TEXHONOrMNy, «lMpa-
Ba YyeroBeka: BeYHble LIEHHOCTUN N HOBble TeXHomnorum», «byayliee LMBUNNCTUKNY,
MexoTpacnesble gnckyccun «MexayHapogHOe Hay4HO-TEXHOMOrMYeckoe passutue
Poccuu B ycrnoBursix Y4eTBEPTON NPOMBILLNEHHONW peBontounmy», «IpaBo, 3KOHOMKKA,
yrnpasneHne: CKBO3Hble NOAXOAbl B KOHTEKCTE YETBEPTON NPOMBbILLIIEHHON PEBOIO-
unmny, NpuknagHsle ceccumn «bopbba ¢ npecTynHOCThI: 3hdEKTUBHOE NCMNOMb30BaHNE
uncpoBbIx TeXHONOrMnY, «KOpuandeckas Hayka u obpasoBaHue B aNOXy LMPOBbIX
TEXHOMOMMIA: CTaTyC Hay4YHO-Neaarorm4eckoro paboTHMKa Y MEHSAIOLLMECS KOMMETEH-
uuny», npoueccyaneHasi ceccus «Lindposblie TexHonorum B cyaebHom NponsBoacTee
1 NPaBONPUMEHUTENBHON NPaKTUKE» U Op.

Takke 5 anpens Havana pa6oty XVIII MexayHapogHasa monogexHas HayyHas
KOH(bepeHuns «Tpaguumm n HoBauum B CUCTEME COBPEMEHHOI0 POCCUNCKOro
npaBa». C NpMBETCTBEHHbIM CITIOBOM K Y4aCTHUKaM KOH(epeHumm obpaTtnnacbk npo-
pekTop no y4yebHon n metoanyeckon padore MIMNOA Mapusa MaxopuHa. Mogeparo-
pom copepkaTtenbHow anckyccun Boictynun Cepren 3eHUH, aupektop Hay4Ho-mc-
cnegoBaTenbCKoro MHCTUTYTa YHUBEpPCUTETA.

- |

XVIII MexgyHapofHasi MofnofexHas HayvyHast KoHpepeHumst « Tpaguumm n HoBaumm B CUCTEME CO-
BPEMEHHOI0 POCCUICKOro NpaBa»

C nneHapHbIMX JOKNagamu BbICTYMNUIN:

— pekaH cakynsteta npasa HAY BLUS EBreHun CanbiruH («Ludpbl 1 npaBo: cnox-
HbI NyTb B3aUMOCYLLECTBOBAHUSAY);

— 3aBegyloLmi kaegpon esponerickoro npasa [dunnomaTtnyeckon akagemun MAL
Poccuun, npodeccop kadenpbl MHTENPALMOHHOIO U EBPOMNENCKOro npasa YHuBep-
cuteta umenun O.E. Kytadwmna (MINOA) Maynb KanuHn4yeHko («OCHOBHbIE Ha-
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npaBneHns NPaBoBOro perynnpoBaHns UccrnegoBaHuii n pa3paboTok B obrnacTtu
4YeroBe4ecKoro reHoma B Poccumn: oT Teopun K NpakTuKke»);

— npopeKTop no y4ebHom 1 meToamyeckon pabote YHusepcuteta nmenm O.E. Ky-
TadpuHa (MIMOA) Mapus MaxopuHa («lMapagurma 4acTHOro npaea B CETEBOM
MHOPMALIMOHHOM obLLecTBeY);

— npodpeccop kadpenpsbl rpaxaaHckoro npaesa YHueepcuteta nmenn O.E. KytaduHa
(MI'tOA) OmuTtpun BorpaHoB («TexHonorusa 3D neyaTtu Kak Tpurrep 4YeTBepTon
NPOMbILLIIEHHOW PEBONIOLMMW: HOBbIE BbI30BbI Nepe NPaBoOBOWM CUCTEMOW»);

— CcTapLumn npenogasaTenb Kadenpbl KOHCTUTYLIMOHHOMO Y MYHULIMNANbHOrO npasa
Yuuepcuteta umeHn O.E. Kytacduna (MIMOA) Omutpun KytenHukoB («Teope-
TMKO-MPaBOBbIE OCHOBbI TpaHcopMaLmm 06LLECTBEHHbLIX OTHOLLEHWI B YCIOBUSIX
TEXHOMOTMYECKNX PEBOMIOLIMINY).

Ewe ogHum u3 kntodeBbix cobbiTuin aHa ctana Xl BeictaBka-opym «[AeHb ropu-
pun4yeckon Kapbepbl B YHUBepcutete umeHun O.E. KytaduHa (MI'HOA)».

TpaaVUMOHHO NOBBILLEHHBIA UHTEPEC K BICTABKE NPOSIBUIN KPYMHENLLNE Ha PbIHKE
topuamnyecknx ycnyr paborogatenu. CBou BakaHCUM ANs MOMOAbIX CNeumnanmcToB —

BbIMYCKHUKOB BEAYLLMX topuamyeckmx By3oB MockBbl npeactaBunu 26 pabotoparenei:

MexXayHapoaHble puanyeckne gupmel, agsokaTckme obpasoBaHus, pUaNYecKe

JenapTaMeHTbl, OTpacneBble KOMNaHUM 1 opraHbl FOCyAapCTBEHHOW BNacTu, cpeam

koTtopbix « White&Case», EMAM, NMAO «CbepbaHk», KPMG, EY, «KoHcynsraHTlntocy,

«Linklaters», «Vegas Lex», «Baker McKenzie», Accounauuns topuctos Poccumn n gp.

5 AMNPENA

MexayHapoaHasa Hay4YHoO-NpaKkTuyeckas KoHdepeHuus
«CoBpeMeHHble NpobnemMbl NPaBoOBOro perynupoBaHust
MHBecTULMI: onbIT Poccun, EBponbi, A3un n JlatuHckon AMepuku»

5 anpens 2019 r. B YHuBepcutete nmenn O.E. KytadmHa
(MI'HOA) cocTtosnack MexayHapogHas Hay4YHO-NpakTuye-
ckasi KoHpepeHumsa « CoBpeMeHHble NpobnemMbl NpaBoBO-
ro perynupoBaHusa nHBecTuuunn: onblT Poccun, EBponl,
Asun n JlatnHckon Amepukuny» B pamkax VI MockoBckoro
topuanyeckoro opyma «Poccunckas npasoBas cucrema
B YCITOBUSIX YETBEPTON NPOMBILLIEHHON PEBONIOLUNY.

MeponpusiTue Oblno opraHnM3oBaHO kadyeapon KOH-
KypeHTHoro npasa YHuepcuteta umenun O.E. KytacuHa
(MI'tOA) coBmecTHO ¢ MexxayHapoaHbIM COH30M HOPUCTOB
N 3KOHOMMCTOB (PpaHums) (napTHep YHMBepcUTETA).

Mepen Havyanom paboTbl KOHPEPEHLNN COCTOSANNCH
TopxecTBeHHOE NoanvcaHue corfnalleHust O COTPyaHU-
YyecTBe Mexay MexayHapoaHbIN CO30M HOPUCTOB 1 3KOHOMUCTOB (PpaHLms) n Ac-
coumaumen Poccuicknx gunnomatos (Poccusi) u Top)keCcTBeHHOE noanucaHune corna-
LUEeHNS O coTpygHnyecTBe mexay MexayHapoaHbIM COH030M FOPUCTOB U SKOHOMUCTOB
(PpaHumsn) n Pyccko-AsmaTtckon accoumaumen topmctoB (Poccus).

4/2019



YHVBEPCUTETCKAA XPOHVKA Egl;g.‘;’.;’g

umenn O.E. Kyradura (MIIOA)

Ponb npaBa B o6ecneyeHny pa3Buts SKOHOMMKM CITOXKHO NepeoLeHnTb. MiHBecTu-
LIMOHHbIV KNMMAT BO MHOFOM 3aBUCUT OT COCTOSIHMS MPaBOBOro obecneyeHns uHBe-
CTULMOHHBIX OTHOLLEHWU, OT HaNu4Msa agekBaTHbIX NPaBoBbIX (DOPM ANA peanusaumm
WHBECTULIMOHHbIX NPOEKTOB, Pa3BUTbIX rAPaHTUIN 3aLUMTbI NPaB U 3aKOHHbLIX MHTepe-
COB MHBECTOPOB. [1paBo nrpaet BaXKHy porib 1 NpU NPUBAEYEHNN MHOCTPAHHBIX UH-
BECTULMI B POCCUICKYIO 3KOHOMUKY. B Anckyccum B pamkax KOHepeHUnn Cnmkepbl
paccMoTpenu, Kakme TeHOEHLUMN 1 NepCrneKkTMBbl CKNaablBalTCH B pa3BUTUM UHBECTU-
LIMOHHOIO 3aKkoHodaTenbcTBa B Poccnmn n 3apyBexHbIX CTpaHax.

C NprBETCTBEHHBIM CITOBOM K YYaCTHUKAM U rocTAM KOHepeHuun obpartuncs
pektop YHuBepcuteTa nmenun O.E. Kytacduna (MI'HOA), npeagcenartens Accouunaumm
topuctoB Poccun, 3acnyxeHHbin topuct PO Buktop BnaxeeB. Pektop oTmeTun ak-
TyanbHOCTb TEMbI Y BAXHOCTb NPaBOBOr0 perynmpoBaHusa MHBECTULNOHHON AesTenb-
HOCTM KaK A58 POCCUMINCKOro, Tak 1 Ansa 3apybexxHoro npasa.

11 AMNMPENA
Bctpeua pektopa MIMNOA Bukropa bnaxeeBa co ctyaeHTamun

11 anpens 2019 r. B8 MI'HOA cocTosnack TpagmumoHHas BcTpeya pektopa MIMOA Buk-
Topa bnaxeesa co cTyaeHTamMn YHuBepcuTeTa.

Takne BCTpeYM — OTNMYHAsS BO3MOXXHOCTb AN CTYAEHTOB NoobLLaTbCsi C pyKoBoa-
CTBOM YHMBEPCUTETA HAMPSIMYIO U MOSYyYNTb OTBEThI HA BCE UHTEPECYIOLLME BOMPOCHI.

BukTop BnagumupoBuy Havan BCTpeYy C OTBETOB Ha Camble 4acTo 3ajaBaemMble
Bonpockl. Cpean HUX — yny4dlleHNe XUMULLHO-ObITOBBLIX YCIOBUIN B OBLLEXUTUSAX
1 MOZepHM3auuns ayantopHoro oHaa, OTKpbITUE PU3KYIBTYPHO-0340POBUTENBHOMO
KOMIMrieKca 1 BOEHHOro y4ebHoro LeHTpa Ha 6ase MITHOA.

OTBevas Ha 371 Bonpochkl, Buktop Bnagummposuy coobLums, 4To B CKOPOM BpeMe-
HW YHUBEPCUTET OTKPOET HOBGLIM Kamryc, KOTOPbIN 1 06eCrneYmnT CTYyAEHTOB HOBLIMU ay-

= ¢ ——
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ONTOPUSIMU N MECTaMU B OOLLEXUTUN. BOEHHBIN y4EOHKIN LIEHTP HAYHET CBOK paboTy
yXe B rpagyLiem yqyebHom rogy. ExxerogHo 90 nyyimx cTyaeHToB, 00yyatoLmxcst Ha
nporpaMmmax bakanaspuara v cneymanuTeTa CMOryT NpoXoanTb NOAroTOBKY Ha 6ase
ueHTpa. OTKpbITUE (PU3KYNBTYPHO-03A0POBUTENBHOMO KOMMIIEKCA TaKKe NaHMpyeTcs
OCEHbI0 HbIHELLIHEero roga.

[Mocne KOpOTKOro BbICTYNNEHUS pekTopa NPUCYTCTBYHOLLME CMOIMN 3a4aTb UHTe-
pecytoLine nx Bonpochi.

Y4acTHMKN BCTPEYN aKTMBHO CrpaLUnBanu Npo oHnamnH-obpasoBaHne, N3MeHeHUs
B NopsigKke NPOXOXAEHUS rocygapCTBEHHON UTOrOBOW aTTecTaunm 1 COBEPLUEHCTBO-
BaHWe nopsigka NpoXoXAeHUS NpaKkTUKK.

Ocoboe BHMMaHMe CTyAEeHTbI YOEnunm Bonpocam, CBA3aHHbIM C TaK Ha3biBaeMOMN
«OTKPbITOWN Ceccueny — CUCTEMOWN HE3aBUCMMOWN OLIEHKWN KavyeCTBa 3HaHWU BO BpeMS
NPOMeXyTo4HoM atTecTaumm. OTBeYas Ha BONpoChl CTyaeHToB, Buktop Bnagnmu-
POBMY MOAYEPKHYIT, YTO NPOEKT OENCTBYET B MUITOTHOM PEXMME, HO YXXe nogaepaH
PocobpHaasopom 1 napannensHo peannsyeTcs B psiie poccuinckmx By3os. Cpeau
MNMOCOB MPOEKTa PEKTOP NOAYEPKHYN CBEAEHME K MUHUMYMY CYyOBEKTUBHOIO (hakTo-
pa npu OLEHKe Ka4yecTBa 3HaHWI CTYOEHTOB, a IMaBHbIM KpUTEPUEM ycrexa aKcnepu-
MeHTa Ha3sBarl MoBbILLEHNe yCrneBaemMoCTU CTYAEHTOB Mo pesynsratam npoBegeHus
NPOMEXYTOYHOW aTTecTaumm.

Hemano y4acTHMKOB BCTPEYUN KOCHYIIOCb BOMPOCOB MOAAEPXKM CTYAEHYECKON
HayKu, KyneTypbl 1 cnopta. Buktop Bnagnmmnposuy pacckasan cobpasLummcs o Tex
Lwarax, KoTopble yxXe NpeanpuHATbl ANa peanusaynm noTpedHoCTen CTy4EHTOB,
a Takke noobeLlan nogaepxartb Haubornee NepCneKkTUBHbIE CTyAEHYECKME UHMLMA-
TVBbI Y PACCMOTPETb BO3MOXHOCTb YYpexaeHus uMeHHon KyTadrHckon cTuneHamm
ansa obyyaroLmxcs, LEMOHCTPUPYHOLLNX BblAAOLMECS JOCTUXKEHUS B y4ebe, Hayke
N TBOPYECTBE, M CO34aHUS NPO3PayYHON PENTUHIOBON CUCTEMBI, HA OCHOBE KOTOPOW
n BygeT npucyxaaTbeca CTUNEHAns.
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B YHuBepcutete umenu O.E. Kytacbmna (MIHOA)
npowno KoopanHaunoHHoe coBellaHne pykoBoauTenen
AuccepTauMOHHbIX COBETOB MO PUANYECKUM HayKam

11 anpens B YHuepcurtete umenn O.E. KytacdmHa (MI'HOA) coctosinock KoopanHa-
LIMOHHOE COoBeLLaHne pykoBoguTenen AnccepTaumoHHbIX COBETOB MO HOPUONYECKAM
Haykam. B pabote CoBeLlyaHusa npuHAnM ydacTune okorno 170 4yenoBek, BKoYasi pyko-
BOAMTENEN, NpeacTaBuTenen guccepTaumMOHHbIX COBETOB MO KOPUAMYECKNM HayKaMm,
pyKkoBOAMTENEN BY30B U HayYHO-UCCIen0BaTeNbCKNX UHCTUTYTOB, NpeacTaBuTenemn
topuamndeckoro coobuiectea: Accoumnaumm ropuctoB Poccun, Accoumauum topugnye-
ckoro obpasoBaHusi, Hay4yHoro coBeta no opuanyeckum Haykam Poccuiickoro npo-
deccopckoro cobpaHus, yneHoB JkcnepTHoro coseta no npasy BAK Poccuu.

C poknagamu Beictynunu: Ceprewn MaxomoB, anpekTop enaptameHTa atrectaumm
Hay4HbIX U Hay4YHO-Negarornyecknx paboTHMkoB MmnHUCTepCTBa Hayku 1 BbiCLLEro 06-
pasoBaHusa Poccurickon denepaumm, AOKTOP XMMUYECKUX HayK, npodyeccop («[Mepexon
K HOBOW MOZEN rocy4apCTBEHHOW Hay4YHOWM aTTecTauumn: Bbi30Bbl M NEPCMNEKTUBBIY);
Uropb MaukeBunY, rmaBHbIN yyeHbIn cekpeTapb BAK MuHobpHayku Poccun, 3aBeay-
LM Kadheapon KPUMUHOMOTMKN 1 YTONOBHO-UCMONTHUTENBHOIO NpaBa YHUBepcuTeTa
umenun O.E. KytadmHa («Bonpockl NOBLILEHNS Ka4eCcTBa OLIEHKM OUCCEePTaLMOHHbIX
uccnenosanuii»); Enena NpaveBa, npeacenatens kcneptHoro coeeta BAK no npasy,
nepBbI NpopekTop YHusepcuteta umenn O.E. KytadpmHa (MIMHOA) («AKkTyarnbHble BO-
NPOCbI HAy4YHOW 3KCMEPTM3bl AUCCEPTALMOHHBIX NPABOBbLIX UCCreaoBaHUny); Bnaam-
Mup CUHIOKOB, MPOPEKTOP MO Hay4HoW paboTte YHuBepcuteTa umenn O.E. KytadmHa
(MI'tOA) («MNepcnekTrBbl MPaBOBbIX HAYYHbLIX UCCNEOOBaHNA B YCNOBUAX «B0MNbLLNX
BbI3OBOBY).

B cBoux BbICTYNNeHMsAX 3amecTuTenu npeacenarens JkcnepTtHoro coseta BAK
no npasy AHgpen NaboB, 4YneH-koppecnoHaeHT PAH, rmaBHbI Hay4HbIA COTPYLAHUK
MHcTuTyTa rocygapcTtea u npasa Poccuinckon akagemuun Hayk, Hatanbs LlleBeneBa,
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3aBeayoLwnii kadenpon topugndeckoro akynsteta CaHkT-INeTepbyprckoro rocyaap-
CTBEHHOrO yHuBepcuteTa, AHgpen LLlepctobuToB, npodeccop kadeapb! rpaxgaHcKo-
ro npaea topuandeckoro gakynsreta MI'Y umenun M.B. JlTomoHocoBa, Oner SlcTpe6oB,
anpextop KOpuaudeckoro HCTUTyTa Poccuiickoro yHuBepcuteta apyx0bl Hapoaos,
a Takke uneHbl AkcnepTHoro coeeta BAK no npasy Hukonam YepHorop, 3amectutens
avpekTopa VMIHCTUTyTa 3akoHoaaTenbCTBa U CpaBHUTENBHOIO NpaBoBeaeHus npu lNMpa-
BuTenscTBe Poccuinckon ®epepauun, Nrogmuna Wanupo, 3asegytownin kadegpom
KpMMUHanucTukm CapaTtoBCKOWM rocygapCTBeHHOM topuandeckon akagemun (CIHOA),
Mapwusa TanaH, npencenartens JucceptaunoHHoro coseta [ 212.081.32 KasaHckoro
(MpwBomxkckoro) dhenepansHoro yHueepcuteTa u MHHa EpwioBa, npeacenatens Ouc-
cepTaumoHHoro coeta 123.00.03, 3aBeaytoLwmi kKadeapon NpeanpuHUMaTENbCKOro
1 kopnopaTueHoro npasa YHusepcuteta nmern O.E. Kytadmna (MI'HOA), — obcyaunm
BOMNPOChHI, CBSA3aHHbIE C NepexogoM K HOBOW MOAENW rocyqapCTBEHHOW Hay4yHoW aTTe-
cTaumu, NOBbILLIEHNEM Ka4eCTBa OLEHKM OUCCEePTaLMOHHbBIX UCCNEAO0BaHUN, Hay4YHOM
3KCNEPTN30M AUCCEPTALMOHHbBIX MPABOBLIX MCCNEA0BaHWN, BbIGOPOM akTyarnbHOW Npo-
BnemaTukun nccnegoBaHns, GOPMyNMPOBaHNEM BbIBOAOB W NMOMOXEHWIN, BbIHOCUMBbIX
Ha 3aWwuTy, nx anpobauuer B nybnmkaumsax n Ha HayyYHblX KOHPepeHUmsX, a Takke
BbIGOPOM OMMOHEHTOB, BeAyLLEN opraHn3aLmm, ¢ NoBbILLeHNEM TpeboBaTENbLHOCTY
K hopMUpOBaHNIO 1 AeATENBHOCTM ANCCEPTALMOHHBLIX COBETOB U Psif APYrMX BOMPOCOB.

Ot Hay4Horo coBeTa no 1opnan4eckmm Haykam Poccuiickoro npogeccopckoro
cobpaHus B aMckyccum npuHan yvactue B. B. Tpnb, OKTOP OPUANYECKNX HayK, MPO-
deccop, 3aBeayowmii kadeapon MITMMO (Yuunsepcutet) MWL, Poccum, nogHasLuni
npobnemy onybnukoBaHWsA pesynsTaTtoB HayYHbIX UCCIEA0BaHNI B XXypHanax, BXxoas-
LUMX B MeXayHapoaHble 6a3bl AaHHbIX.

B xoge coBelaHusa ObIno npoBedeHo HarpaxaeHue. unnom obLieHaunoHanb-
HOW NpemMun 3a BblOAloLLNECS HAaYYHbIE pe3ynbTaThl B 06nacT obpas3oBaHns 1 HayKu
«Mpodpeccop roga — 2018» Gbin BpyyeH 3aBeayoLLemMy Kadeapor 3Konormyeckoro
n npupopgopecypcHoro npasa MIMOA, gokTopy topuandeckux Hayk, npodeccopy Ha-
Tanbe XXaBopoHKOBOM. [laHHas npemus ydpexaeHa Poccunckum npodeccopcknm

KOOPANHALIMOHHOE COBELLAHUE
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coﬁpaHmeM B LendaxX coxXxpaHeHuna un ,u,aaneleero pa3BUTUA Hay4yHOro noTteHuyunana
POCCUICKOM HayKMn 1 BbICLLIEro 06pa3oBaHns, CTUMYNIMPOBAHNSA HAyYHO-TEXHUYECKOrO
PasBUTUA U NMOOLLPEHNA BblAAKLNXCA HAaYy4YHbIX U nNegarorn4eckmnx paGOTHVIKOB, pa-
6OTaPOLLLI/IX B Hay4HbIX OpraHn3auunax nnu 06pa3OBaTeJ'IbeIX OopraHn3auuax BbiCcLLero
obpa3soBaHus.

12 ANPENA

MacTep-knacc ansa monofbix y4eHbix «KoHuenT npaBoBoro craTtyca
Hayu4HbIX paboTHUKOB B Poccum u 3apy6exxHbIX CTpaHax»

12 anpensa 2019 r. 8 [lome Haykn YHuepcuteta umenn O.E. KytadmHa (MIMHOA) npo-
Lien mMmacTep-Knacc Anst Monoabix y4eHbix « KOHLEeNT NpaBoOBOro craryca Hay4HbIX
paboTHuKoB B Poccumn n 3apybexHbix cTpaHax». MeponpuaTune 6bino npoBeaeHo npu
duHaHcoBon nogaepxke PO®U B pamkax HayvHoro npoekta Ne 18-29-15032.

MacTtep-knacc 6bin opraHmdosaH HOLL cpaBHUTENbLHOrO Npaea 1 npeactaBuUTens-
Mun kadpenp YHusepcuteta nmeHn O.E. KytacduHa (MIHOA).

C NpuBETCTBEHHbIM CITIOBOM K Y4aCTHUKaM M rocTsiM 06paTturcs NnpopekTop YHu-
Bepcuteta umeHmn O.E. KytadpmHa (MI'HOA) no HayyHowm paboTe, AOKTOP HOPUANYECKMX
Hayk, npodbeccop, 3acnyxXeHHbI aesTens Hayku Poccuiickon ®epepaunv Bnagumup
CwuHIokoB. KoHuenumio NnpoBoanMOro Hay4Horo MeponpusaTusi npeacTaBurl 4OKTOP
IOPUANYECKNX HayK, npodheccop kadeapbl aAMUHUCTPaATMBHOIO Npasa v npolecca
Yuuepcuteta umenn O.E. KytadmHa (MIHOA) FOpuit CtenaHeHKo.

C poknagamu BbICTYNUIIM 3KCMNEPTbI: AOKTOP IOpUaNYEecKuX Hayk, npodeccop
FOpuw CtenaHeHko («[paBoBol cTaTyc Hay4YHOro paboTHMKA: KITKOYEBbIE MOHATUSY);
3aBedyoLWmnin kadpegpon npeanpuHUMaTENbCKOro M KOPNopaTMBHOIO npasa, OKTOP
ropuanyeckux Hayk, npocpeccop VHHa Epliosa («HayyHble nybnvkaumm: nmnepartus
TBOpYECTBa»); JOKTOP PUNocodCkmMx Hayk, npocdeccop kadeapsl punocodumm n co-
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umnonorun AnekcaHap OropogHukoB («Coumonornyeckoe ConpoBOXAeHNE aHanuUTu-
YECKMX MPOEKTOBY); AOLEHT Kadeapbl TPYAOBOro npasa v npaea coumnansHoro obe-
cneveHus, pykoBoguTens topuandeckoro otaena Yuueepcutera umenmn O.E. KytadmHa
(MIHOA), kanguaar ropuanyecknx Hayk Hagexxga YepHbix («HekoTopble npobnemsi
perynupoBaHus Tpyaa HayyHbiX paboTHMKOB B Poccumy); [OKTOp nybnunyHoro npasa
®paHumK, YneH-koppecnoHaeHT MexayHapogHow akagemMny cpaBHUTENBHOIO NpaBsa,
KaHouaar ropuandeckux Hayk Mapus 3axapoBa («MHcTuTyT arperaumm Bo ®paHunu:
pro n contra).

M36paHHbIn opraHnsaTopamu hopmaTt MacTep-kracca no3Bonun acnupaHTam no-
Cne Kaxaoro BbICTYMMEeHUs 3a4aTh AOKNaAYMKaM HacyLHble BONPOCHI, 00ycnoBumsn
OXMBIEHHble AebaTbl: NPUCYTCTBYOLME MO OOMEHATLCA MHEHUAMU, YACHUTb
MHTEpecyoLLme NX acnekTbl NpeacTaBrneHHbIX AOKNaaoB. YUYacTHUKM MacTep-Knacca
BbIPa3unn CTpemrieHne NpoaorknTb NPaKTUKY NPOBEAEHUS NOAOOHbBIX HAyYHbIX Me-
PONPUSTUIA ANS MOMOAbIX YYEHbIX.

Il Bcepoccumnckasa koHpepeHLUA CTYAEeHTOB
1 maructpaHToB «LlndpoBunsaums nyénmyHoro npaBa»

12 anpens 2019 r. B YHuBepcuteTe nmenn O.E. KytadmHa (MI'HOA) coctosinace Il Bee-
poccuickasi KOHhepeHLUs CTYQEHTOB 1 MarncTpaHToB «LiudpoBusauunsa nybnmyHoro
npasay.

OpraHn3aTtopom MeponpusTUS BbICTynun MHCTUTYT nyGnuyHoro npaea v ynpae-
neHus.

BbibpaHHasa Tema MeponpusTMa — nonbiTka AaTb OTBETLI Ha BbI3oBbl XXI B.

CerogHsi kak HMKOrga Ha NepPBOM MNilaHe CTOAT BOMPOCH! 3alLmTbl 1 OpMUpPOBa-
HMsA NpaBoBow 6a3bl B MyOnnyHo-npaBoBon cdepe, 3aTparnsaroLlne UHTEPECHI BCErO
obLecTBa B LIeNoM.

lMneHapHoe 3acenaHvne KOHPEpPEHUUN OTKPbINT MPOPEKTOP MO Hay4yHon paboTe
Bnagumup CUHIOKOB, KOTOPLIN B CBOEM BbICTYMNIIEHWMN NOXenan CTyaeHTam n Maru-
CTpaHTaM SIPKMX U coaepaTenbHbIX A40KNaAoB, OypHbIX AUCKYCCUA.

4/2019
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[WCKyCCUOHHBIE NroLwanku MeponpuaTS NO3BOSUAN KOHbIM NPeacTaBUTENSM
HOPUONYECKON HayKn Norpy3nTbcst B 06CyxaeHne Hanbornee akTyarnbHbIX BONPOCOB
B cdhepe nyGnmyHOro npaea.

Cnepys obpasoBaTenbHol TpaekTopumn MIHCTUTYTa, y4aCTHUKM BbICTYMUIN HA CEK-
LMAX KOHbepeHuUn no agMUHUCTPATMBHOMY MpaBy; MCTOPUM rocydapcTea 1 nNpasa;
WHPOPMALIMOHHOMY MpaBy; KOHKYPEHTHOMY NpaBy; KOHCTUTYLIMOHHOMY NpaBy; TEOpUK
rocygapcTtea v npasa; Tpy4OBOMY NpaBy; (PMHAHCOBOMY MpaBsy; YroNOBHOMY Mpasy,
KPUMUHOMNOTMN 1 YTONOBHO-UCNONHUTENBbHOMY MpaBy; YroNOBHOMY MPOLECCy; SHep-
reTu4eckoMy npasy.

Mo Tpaguuuu B NneHapHOM 3acegaHny NPUHUMAIT y4acTue npeacraBuTeny Ha-
YYHOWN cpefbl U NPaKTUKYOLLME IOPUCTbI, KOTOPbIE CBOMMU BbICTYMMEHUSMY 3a4atoT
TOH BceMy Meponpuatuio. B atom rogy NHctutyT npurnacun Kupunna Tacanosa,
acnupanta MY nmenn M.B. JlomoHocoBa ¢ fgoknagom «TeHaeHuMn B Hariorosom
koHTporne CoeanHeHHoro Koponesctsa n Poccuickon ®enepaumm B yCnoBusax Lmd-
POBOW SKOHOMUKMY .

Jlyywme ctyaeHyeckve goknaabl ctanu npeaMmetom obLero obeyxaeHws. Ha ator
pa3 4yecTb BbICTYNUTb Bbinana AHactacuum JlorseHueBon, maructpaHTy MHCTUTyTa He-
npepbiBHOro obpasosaHns MIHOA ¢ Temon «K Bonpocy o npaBoBoW Npupoae cneuu-
anbHbIX NpaB 3anMcTBoBaHWA» U [NonuHe JITBUHEHKO, CTyaeHTKke NHCTUTYTa coBpe-
MeHHoro npuknagHoro npasa MIMNOA no Teme « TeHAEHLUMM NPaBOBOrO PerynMpoBaHns
LumdpoBusaunm B HepTaHOM cdepey.

YYacTHUKN KOHepeHUnn Nony4nnmn cepTudunkaTbl, a B paMKax Kakaon cekumm
Mogepartopbl BblOpanu nyyllnn oknag, aBTopbl KOTOPOro HarpaXaeHb! AMNIoOMOM
nobeputens.
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MwucTtep MIMNOA — 2019

12 anpens B KytadmHckom 3ane YHusepcuteTta umenmn O.E. KytaduHa (MI'HOA) npo-
wen duHan exerogHoro KoHkypca «Mwuctep MIHOA».

KoHKypc ObIn opraHn3oBaH KyrnbTypHO-MacCOBbIM, MH(OPMaLIMOHHBIM U OpraH13a-
LUMOHHBIM oTAenaMmu Accoumaummn CTyAeHTOB, a Takke cneuvanuctamm YHnBepcuTeTa.

C noxenaHusaMmu yaaum n bnarogapHoCcTsIMM 3a OpraHu3aumio KOHKypca BbICTynuna
nepsbI NpopekTop EnenHa Npayesa.

B uneHax xtopu ObInn n3BeCTHbIV agBokaT AnekcaHap JoOpoBUHCKUIA, y4acTHMLUA
TaHueBarnbHol komaHabl «Art Force Crew» 1 yemnmoHka Poccun no xun-xony borgaHa
LLlaBepnoBa, MOMOLLHMK NpopekTopa no y4ebHow 1 BocnutaTensHon pabote Buoneta

X BVYXO13113d3d9VHA
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HukonawkuHa, 6norep Mapusa Yamypnuesa, aupektop cet kade «Xned HacyLHbIA»
Anekcen borgaHog, a Takke AHHa Tapacosa, Pemmnaa MIMNHOA — 2019.

Y4YacTHUKN YNOPHO rOTOBUITUCH K LLIOY, PENETUPOBanM A0 HOYM B YHUBEPCUTETE,
4YTOObI JOCTOWMHO BbICTYMUTD.

Mpun3 3puTenbCckMx cumnatum sasoesarn Apkagun MaTtyHoB.

Buue-muctepom ctan AHapen PAGUKnH.

aeHbI Npu3 — TUTYN «Muctepa MIMNOA — 2019» 1 CTaXXMpOBKY B HOPUONYECKOW
KomnaHum — nonyuunn Munxavn Wangpo.

14 ANMPENA
[eHb oTKpbITbIX ABepen B MIMNOA

4 14 anpens B YHuBepcuTte-
- Te umenn O.E. KytaduHa
npowlen AeHb OTKPbITbIX
nBepen. bornee nonyTopa
TbiCAY abUTYPUEHTOB U KX
poauTenen cMornm no3Ha-
KOMUTbCS C YHUBEpcUTe-
ToMm, obpasoBaTenbHbIMMU
nporpaMMamu, ypoBHSIMM
W HanpaBneHUsiMu noa-
roTOBKW, peanndyemMmbimMmu
B MI'OA, a Takke y3HaTb
BCIO MHOPMALMIO O MNo-
CTynNeHun n obyyeHumn
OT nepBbIX NuUL YHBEP-
cuTeTa.

Mporpammy gHS OT-
Kpblna sipMapka MHCTUTY-
ToB MIMOA. lnpekTopa MIHCTUTYTOB 1 aKTUBUCTbI CTYAEHYECKMX COBETOB 3HAKOMMUNN
abuTyprneHToB ¢ 0COBEHHOCTSIMM 06pa3oBaTENbHOMO NPoLecca B KaX4oM U3 UHCTU-
TYTOB, pacckasbiBanu 00 YHMKarnbHOCTM TeX UK UHbIX 0b6pa3oBaTenbHbLIX NPOrpaMm
1 NepcrnekTuBax TpyaoyCTPONCTBA BbIMYCKHUKOB.

Mocrne kpaTkoro 3HakoMcTBa C MHCTUTYTamm B KytacpmHCKOM 3arne cocTosnoch Top-
KeCTBEHHOe cobpaHue, Ha KOTOPOM ne-
pea rocTAMU BbICTYNUNW NepBble nuua
YHuBepcuterta.

OTkpbin meponpusitve pektop MIMNOA
Bukrop Bnaxees. Buktop Bnagumupo-
BWY MOMNpMUBETCTBOBAN abuTyprMeHTOB
1 poguTenen n pacckasan o npenmmytle-
CTBax Mony4eHus topuanyeckoro obpa-
30BaHuA B YHMBEpPCUTETE:
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«Ce200Hs MIMFOA — kpynHelwee y4yebHoe 3agedeHue
cmpaHbl, KOmopoe crieyuanu3upyemcsi UCKITHOHYUMebHO
8 ropucripydeHyuu. <...> CoxpaHss Knaccudeckuli modxod,
MbI cMompuM 8 bydyujee u HaxoOUMCS 8 MOCMOSIHHOM 10-
ucke. Kaxobili 200 YHUBepcUMem OmKpbi8aem HO8bIe Ka-
pedphbl, Ho8bIE HarnpaeseHus U rnpoepamMmbsi MoO20mosKuU
topucmos. lNoamomy ebinyckHuku MIMOA — e ebiuzpbiwe
C MOYKU 3peHus nosyyYeHus chyHOameHmarsbHol nodeo-
moeKu, npuobpemeHusi yHUKarbHbIX 80CcmpebosaHHbIX
3HaHul u Haebikos u obecriedeHusi cebe bydyweeo. Mo-
amomy 5 npu3sbigaro ecex nocmynams 8 MIMOA, ymobsbi
cmame HacCmosWUMU opuCmMamu.

Takke nepepn roctamu BeicTynuna Mapusa MaxopuHa, npopekTop no y4ebHom
n meToamyeckon pabore. Mapusa BruktopoBHa npegcrtaBuna obpasoBaTernbHble Npo-
rpaMmbl M HanpaeneHWs, peanuayonecs B YHUBEPCUTETE, U OTAENbHO obpartuna
BHMMaHWe ayauTopumn Ha MHoroobpasune hopmMm BHEYyHEOHOW AeATENbHOCTU CTYAEH-
TOB, KOTOpble, HECOMHEHHO, NOMOTrYT pearim3oBaTbCA KaXXaoMy B Hayke, TBOpYeCcTBe
n cnopre.

Cepreii [lepoB, 0TBETCTBEHHbIN CEKPETAPb NMPUEMHOM KOMUCCKM, pacckasar o npu-
eMHON KamnaHum Byayuiero roga, NpoxodHblx 6annax, HeobxoAMMbIX AOKYMEHTaX
N 3K3amMeHax, KoTopble HeobxoanMo caaTh AN NOCTYNIEHUS.

ﬂporpammy AHA NPOAOIDKUIN MHTEPAKTUBHbIE NTEKLUUN N MaCTep-Knacchbl, KOTOpPbIe
MO3BOMUIN FOCTAM MEPONPUATUA NOBNMXE NO3HAKOMUTLCS C Kaxaow ns ccpep ropuau-
Yyeckon npodeccun n nonpoboBaTb cebs B ponu agBokara, aKcrnepTa-kpuMmMHanmeTa,
topucTa-mexayHapoaHuka u ap.

15 AMNPENA

Kpyrnbi cTon no Bonpocam npaBoBOro cratyca o6e3nm4eHHbIX
OaHHbIX B KOHTEKCTe pa3BuTusa TexHonorun Big Data

15 anpens 2019 r. B YHuBepcutete umenun O.E. Kytadura (MI'HOA) npoluen Kpyrnbin
CTOMN MO BOMPOCaM MpaBoBOro ctatyca 06e3nmMyeHHbIX AaHHbIX B KOHTEKCTE pasBUTUS
TexHonorui Big Data.

MeponpuaTne Obino opraHn3oBaHoO coBMeCTHO ¢ Ko-
MUCcUer nNo NnpaBoBomMy obecneyeHunto LMppoBon 3KOHO-
Mukn npy MockoBckOM oTaeneHnn Accoumaumm topucToB
Poccun.

3acenaHune Havanocb ¢ NOANUCAaHWSA OBYX COMMaLLEHWiA
o coTpygHunyecTee Komuceun ¢ Poccuiickum apoutpax-
HbIM LeHTpoM 1 ¢ PAKWB, HanpaBneHHbix Ha oopmMupoBa-
HMe KOMOPTHOWM NPaBOBOMN CPefbl AN pasBUTUS Lnpo-
BOM 9KOHOMMWKM, a TaKKe Ha BO3MOXHOCTb Haanexallero
pas3peLLeHnst CnopoB B JaHHOM obnacTtu B nopsake apou-
Tpaxa (TpeTenckoro pasbmparenscTea).

4/2019



32 YHVBEPCUTETCKAA XPOHVKA E.gl;gﬁﬁ

umenn O.E. Kyradura (MIIOA)

Bornblioe BHUMaHME Ha Kpyrnom crtone
ObINIO OTBEAEHO ANCKYCCUW, B XO4€ KOTOPOWN
aKcnepTbl 06CcyamMnmn Bonpockl NpUMMEHeHs
1 pasBUTUS LMPpPOBbLIX TexHonorni B Poccun:
Big Data, nckyccrseHHoro nHtennekta (Al)
1 nHTepHeTa Belen (loT) B peanusax cospe-
MEHHOTO 3aKOHO4ATENbCTBa O NEPCOHarbHbIX
OaHHBbIX.

Kpyrmblii CTOM OTKPbIN NPOEKTOP MO Hayu-
Hol paboTte MIMHOA 3acnyxeHHbI AeaTenb Ha-
yku P®, OOKTOp topuanyecknx Hayk, npodec-
cop Bnagnmunp CuHiokos.

«3amedamernbHas u akmyarnbHas mema.
BHedpeHue uckyccmeeHHO20 UHmMesnnekma
8 KopriopamugHoU 0essmesibHOCMu pacuiupsi-
emcsi u npueodum K 605IbWUM UBMEHEHUSIM 8 KOMapamueHoU cpede u eocarinapame,
amu mexHorioauu, no cymu, ro3eossitom Ha Opy20M YpOBHe NpUHUMamb PEeUIEHUS
U npoeodumb HepearibHble MaHUMynsayuu ¢ PbIHKOM (3/1€KIMPOHHas Mop20eris)», —
OTMETUI NPOPEKTOP.

MogepaTtopom Kpyrmnoro ctona BbICTYnui npegcegatens Komvccun no npasoBo-
My obecrneyeHnto LMdpoBoN IKOHOMKKM Npu MockoBCKOM oTaeneHun Accoumnaumm
topucToB Poccuu, ynpaensioLwuii napTHeEp topyuanyeckon komnaHnm «96P», coocHoBa-
Tenb Nporpammbl A4ONoMHMTENbHOro obpasoBaHus BCL, uneH peaakumoHHOM Konneru
MeXOYHapOAHOro Hay4YHO-MPaKTUYeCKOro ypHana «[lpaBo v undpoBas IKOHOMUKa»
MIHOA, AnekcaHap XKypaenes.

ComopepaTtopsbl:

— AnekcaHgp CaBenbeB — uneH Komuccum, kaHanaaTt opuanyeckmx Hayk, LOLEHT
kadeapbl Teopun 1 nctopun npaea dakynsreta npasa HAY BLUS, akcnept B obnactu
MHOPMAaLIMOHHOIO Npaea;

— Mapws Eropoa — 4neH Komuccum, AOKTOP lpuanNYecKknx Hayk, npodeccop
kadpeapbl KOHKYPEHTHOrO npaea YHueepcuteta numenn O.E. KytadmHa (MIHOA), npo-
deccop, 3amecTuTens npeaceaaTens UCMONHUTENbHOrO kKommTeTa MOCKOBCKOro OT-
aenennsa AKOP, npeacepatens Komumccum no coBepLUEHCTBOBAHNIO aHTMMOHOMOMbLHOMO
3akoHogaTenbcTBa MockoBckoro otaeneHus AKOP, uneH mexayHapogHOro KoMuTeTa
uncpposoin akoHoMukn (BPUKC), rmaBHbI pegakTtop MexayHapoaHoro Hay4Ho-npak-
Tn4eckoro xypHana «l1paBo 1 unugposas akoHomuka» MIHOA, conpesvnaeHT Mexay-
HapOAHOro CoK3a KPUCTOB N SKOHOMUCTOB (PpaHLMS).

B 3aBepLueHMe Kpyrnoro cTona coctosnach Npe3eHTaumnsa aktyanbHOro Homepa
XypHana «[lpaBo n undposas akoHoMuka» YHuBepcuteta umeHun O.E. KytaduHa
(MTHOA).
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18 AMPENA

V MexayHapopaHas ctyaeH4Yeckas
KOH(epeHUuna MHCTUTYTa YacTHOro npasa
«TeHaeHUUN pa3BUTUSA YAaCTHOroO nNpaBa»

18 anpens B YHuepcutete nmenmn O.E. KytacduHa (MI'HOA)
cTapToBana AsyxaHeBHas V MexayHapogHas ctygeHdeckas
KoHbepeHuns NHCTuTyTa YacTHoro npaesa — «TeHaeHumn
pas3BUTUSA YACTHOro Npasay.

B pamkax KoHdepeHUun cocTosaTcsa 3acegaHunst Cek-
unn, durHan KytaduHckor onMMmnvaabl No puanyeckomy
aHIMUNCKOMY A3blKY AN CTYAEHTOB HEA3bIKOBbIX BY30B,
Modenb Megvauum ceMenHo-npaBoBOro Cropa, a Takke
MacTep-Kracchl NpUrnaweHHbIX roCTEN.

Ha nneHapHoMm 3acegaHum Bo 2-M 3ane rocTter NonpuBeTCTBOBAI NPOPEKTOP NO
Hay4Hon pabote MIMNOA Bnagumup CuHiokoB. OH OTMETWIT, YTO B YCNOBUSAX ObICTPOro
pa3BUTUS HOBbIX TEXHOMOIMI KOPEHHbIM 06pa3oM MEHSATCA NPaBOOTHOLLEHUS, CO-
CTaBnSALLME «CEPALEBMHY PbIHOYHOW 3KOHOMUKMY . [1porpecc NpaBOOTHOLLEHWI, 06-
YCINOBMEHHbIN YETBEPTON Hay4YHO-TEXHUYECKON peBoroLmen, opMmnpyeT TeH4eHUUN
pa3BuTUSA npaea. YacTHOro — B 0COBEHHOCTM.

Takke C NPUBETCTBEHHBLIM CITOBOM K y4aCTHMKaM U crnyLuaTensm obpartunach 3a-
MecTuTenb anpektopa MHcTuTyTa YyacTtHoro npasa AHactacusi MuTpyLlieHkoBa.
OHa nog4vepkHyna, 4To B 3TOM rogy KoHdepeHunst « TeHAeHUUN pa3BUTUSE YACTHOTO
npasa» MOCBsILLEHa Pa3BUTUIO TEXHONOMMIA, Haykun, uudposusaunm npasa, 3KOHOMU-
kv, nobnarogapuna npucyTCTBYOLUX 3a y4acTue 1 noxenana ygadu BbICTynaoLwmm
B CeKLMAX.

OpraHusatopamu KoHepPEHLUM BbICTYNUN VIHCTUTYT YacTHOTO Npaea, CTyAeHYe-
ckuin coeT UM, MHCTUTYT ropuamyeckoro nepesoga 1 kadeapa rpaxgaHckoro npasa
MI'FOA npu nopaepxke kadeap NCTOpWK rocy4apcTBa U NpaBa, 3KOMOrMYecKoro 1 npu-
pOOOPECYPCHOrOo Mpasa, MeXAyHapoAHOro YacTHOro npasa, TPYA0BOro npaea u npasa
coumnanbHoro obecneveHus, kadeapbl MHTeNNeKkTyanbHbIX npas MIMHOA.

19 ANPENA

MpenopaBaTtenu kacdhenpbl NpeanpUHUMaTESIbCKOro

1 KopnopatuBHoro npasa MIMNOA npuHanu yyactue B pabote
VI MexxayHapoaHOW Hay4YHO-NpPaKTU4eCKon KoHdepeHLnmn
PAHXuI'C «AkTyanbHble Npo6nemMbl npeanpuHUMaTENbCKOro
M KoprnopaTtMBHoOro npasa B Poccuu u 3a pyb6exom»

19 anpens npenogasaTenu kadeapbl NPeanpUHUMAaTENbCKOrO U KOPNopaTUBHOIO
npaea YHuBepcuteTa umeHmn O.E. KytaduHa (MI'OA) npuHanu yyactue B VI Mexay-
HapOOHOW Hay4YHO-NPaKTUYECKOM KOHGEPEHLUN «AKTyanbHble Npobnembl npeanpu-
HMMaTENbLCKOro U KopnopaTMBHOro npasa B Poccun u 3a pybexkxom», COCTOSABLLENCS

4/2019

X BVYXO1L3113d3dVHA

POHVKA



349

YHVBEPCUTETCKAA XPOHVKA Egl;’;.‘;’.;ﬁ

umenn O.E. Kyradura (MIIOA)

B Poccuickon akagemmm HapogHOro Xo3ancTea M rocyaapcTBeHHOM cny»obl npu Mpe-
3ngeHTe Poccuiickon ®egepaumn.

C nneHapHbIM goknagoMm «PeHomeH LmMdpoBu3aLmMm pUanYeckoro bnusHec-ob-
pa3oBaHUsA» Ha KOHEPEHLMM BbICTYNUIM LOKTOP PUANYECKNX HayK, npodeccop,
3aBegyoLuin kKadeapon NpeanpMHUMATENLCKOIO U KOPNopaTUBHOIO Npasa, 3aciyXeH-
HbI topucT PP UHHa EpluoBa 1 JOKTOP opuanyeckux Hayk, npodeccop kadenpsl
npeanpuH1UMaTEnbCKOro 1 KopropatueHoOro npasa Onbra TapaceHKo.

B noknage, conpoBoxagaBLUeMcs npes3eHTaumen ¢ aHUMaunoHHbIM addekTom,
ObINn ocBeLLEeHbl HOPMATMBHbBIE OCHOBBI LiMdpoBU3aLmMm opuandeckoro obpasosa-
HUSA, 0603Ha4YEeHbl OCHOBHbIE HAMNPaBNEHUs U LIENeBble MHAMKATOPLI, 3aN0XEeHHbIe
B POCCUMNCKMX NPOrpaMMHbIX CTpaTernyecknx gokymeHTax. [Joknagyvmkam yaanoch
B HarnsgHon doopmMe nokasaTb NpUopuTeThI LindpoBusaumm busHec-obpasoBaHus,
npobnemHble BONPOCHI, LOCTOMHCTBA U HEAOCTATKN NPUMEHEHNS LNEPOBLIX TEXHO-
norui B 06y4eHnn 1opucToB.

Ha cekumnoHHbIX 3acegaHusax KoHdEepPEHLUUN C AoKNagamMm BbICTYNUN: JOKTOP
ropugndecknx Hayk, npodeccop kadenpbl npeanpyHMMaTenbCKOro U KopnopaTms-
Horo npaBa AHatonum JleBywKuH (goknaza «pobnemMbl NpaBoOBOro perynmpoBaHus
1 NPaBONPYMEHEHUS KOTNEKTOPCKOM OESATENBHOCTM B YCIOBUSAX PA3BUTUS NPaBOBOrO
rocygapcTea B Poccum»); kaHaMAaT puandeckux Hayk, AoUeHT kadoeapbl npeanpuHmn-
MaTenbCKOro 1 koprnopaTtneHoro npasa Onbra CywkoBa (« TeopeTnyeckme n npakTu-
Yyeckne 0CobBEHHOCTU MPUMEHEHMSA BMOTEXHONOrMI B chepe MHHOBALMOHHOM U Npea-
NPUHUMATENbCKOWN AeATENBbHOCTNY ); KaHANAAT PUANYECKUX HayK, AOLEHT kadeapsl
npeanpvHMMaTenbCKOro U kKopnopaTueHoro npasa EneHa EnbHukoBa («OcobeH-
HOCTM YNIEHCTBA B CEMNbCKOXO3ANCTBEHHOM KOOMNepaTMBe»); KaHanAaT pUaANYECKNX
HayK, OOLEHT Kadbeapbl NnpeanpMHMMaTenbCKOro U KopnopaTueHoro npasa Enena
OnenHuk («Mpobnembl obecneveHnst MCNONHEeHNst 00513aTEeNbCTB, BO3HMKAKOLNX U3
KOpNopaTMBHOIO 10roBopay).
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Komanpga MI'OA npuHsna yyactue B XXVI KoHkypce
no MeXxayHapoaHOMY KOMMEpPYeCKOMY apouTpaxy
mmeHn Bunnema C. Buca

11—19 anpens coctosanca XXVI KoHkypc no MmexayHapo4HOMY KOMMeEPYECKOMY ap-
Butpaxy nmenn Bunnema C. Buca.

KomaHay YHuBepcuTeTa B MeponpusaTum npeactasnnm AHHa ApouTt, HukmTa VBkuH,
BborgaH KapayeHueB, AHactacusa Koponesa, AHa Measenesa, AHHa PsizaHoBa, [JasHa
Cau, MapuHa Cekupa, Anekcangpa TepelueHko 1 AnekcaHap Ceupuaos. TpeHepamu
BbiCcTynunu EBrenus MNysbipesa, TatbsiHa YynaxuHa n Onecsa 3acemkosa.

Brepsble komanaa YHusepcuteta umenn O.E. Kytadwmna (MI'HOA) Bbiwna B oT60-
pOYHbIE payHAbl KOHKypCa 1 MOomny4nia BbICOKYHO OLIeHKY CO CTOPOHbI cyaei (honourable
mention) n Bowwna B 4Mcno 32 nyywwmnx kKomana cpeam 372 komaHng Co BCero mmpa.

3a 26 neT cylecTBoBaHuMs kOHKypca komaHaa MITHKOA ctana naTton kKomaHaow m3
Poccuu, koTopow korga-nvbo yaasanock NponTy B OTOOPOYHbIE payHAbl Y MONYyYnTb
Harpagy (honourable mention) 3a komaHgHOE BbICTYNMNEHME.

Cnukepbl komaHabl AHHa PasaHoBa n AnekcaHgpa TepeLyeHKo nonyyYnnu nep-
CoHanbHble Harpagbl (honourable mentions) 3a BblgaroLLMeECH OpaTOPCKME HaBbIKU.

KomaHnfa npuHsana yvactve B Tpex NoaroToBUTENbHLIX NpemyTax: B bByxapecrte,
Mockse 1 benrpage — nocre Kaxaoro 13 KOTopbIX KOMaHAa 3Ha4YUTENbHO NOBbILLA-
na ceon cpegHui 6ann. B ByxapecTe koMaHaa 3aHsa noyetHoe 5-e mecto (M3 16
KomaHna), a B benrpage — 12-e mecto (13 79 komaHa).

Ha kaxgom atane KoHKypca KoMaH4a oTTaqvBana CBOW aprymeHTbl, YToObl Ao-
CTU4Yb HAMEYEHHOW Lienn — NpowTK B OTOOPOYHbIE payHAbl KOHKYpca B BeHe, Bonas
B YMCNO 64 Ny4Lnx KOMaHA.
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B BeHe komaHaa cymena nponTu B 0TOOPOYHbIE payHabl U HE OCTaHOBWMACh Ha
3HAKOBOW OTMETKe «64», a ynopHo 6opornack 1 nonana B YMCno 32 ny4ynx KoMaHa.

22 ANPENA

OuepenHoe 3acenaHue Y4eHOro coBeTta
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22 anpens B YHuBepcutete umenn O.E. KytadmHa (MIHOA) cocTosinocb odepeaHoe
3acefaHne Y4eHoro coseTa.

O roToBHOCTU K rocy4apCTBEHHON UTOrOBOW aTTecTaLummn pacckasana HadanbHUK
YuebHo-meToauueckoro ynpaeneHus Hatanbs Coduiiyyk.

Oupektop NHcTuTyTa nybnunyHoro npaea v ynpaenexus JlaHa Ap3ymaHoBa J0ro-
Xnna o cTpaTternm pasBuTus Bo3rnaeBnsaemMoro VIHcTuTyTa.

O kayecTBe NOAroToBKM crnywarenen MHCTMTyTa topnandeckoro nepesoga no
nporpamme «llepeBoguuk B cdhepe npodeccnoHanbHOM KOMMYHUKaLUMM» pacckasan
npeacepatens komucemmn Erop [JopolueHko.

Mtorn VI MockoBckoro topugu4eckoro oopyma, B CBOK o4epefb, NoaBer npopek-
TOp No Hay4Hon pabote Bnagmumup CuHIOKOB.

23 AMNPENA

IV CtyneH4yeckasa Hay4yHO-NpakTnyeckas KoHdepeHuua
«lMpaBo 1 3aKOH: UCTOPUYECKUIN ONbIT»

23 anpens B YHusepcuTete umenn O.E. KytadpuHa (MI'HOA) npowmna IV cTyaeHveckas
Hay4HO-MpakTnyeckasa KoHdepeHuuns «1paBo 1 3aKOH: UCTOPUYECKUIA OMNbITY.

OpraHusaTopamu MeponpusTUsa BbICTYNuNM kadeapa nctopum rocyaapctaa u npa-
Ba YHMBepcuTeTa, Hay4HbIN OTAeN CTyaeH4ecKkoro coseta MHCTUTYyTa npokypaTypbl
N OTAEN HayYHbIX MEPONPUATUNA U MOMOOEXKHON Hay4YHoN aeaTtensHocTn MIMHOA.

C NpuBETCTBEHHBIMU CIOBaMM K FOCTAM KOHbepeHLuy obpaTnnmce NPOpeKTop no
Hay4Hon pabote YHuBepcuteta umenn O.E. KytadumHa (MIHOA) Bnagnmup CuHIOKoB,
3aBegyoLLmn kadepon ncTopum rocygapctea v npasa YHusepcuteta Vropb Vicaes,
OVPEKTOpP Hay4yHO-UCCnenoBaTenbCKOro MHCTUTYyTa YHueepcuteta nmenn O.E. Ky-
TacpmHa (MIM'OA) Cepreri 3eHuUH 1 npeacenatens OpraHn3aLnoHHOTO KOMUTETA KOH-
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depeHLmMK, JOUEHT Kadeapbl UCTOPUN FOCYAapCcTBa U NpaBa YHMBEPCUTETA UMEHN
O.E. KytadmHa (MI'OA) Anxenuka bepanHa.

B pamkax nneHapHOro 3acefaHus ¢ Joknagom «Mctopuyecknii onbIT peanmsaumm
nporpamm passutus LMpoBon akoHOMMKM B KHP» BbicTynun ctyaeHT 2-ro kypca VH-
cTuTyTa npokypatypbl Knpunn Xaparesos.

CobbITnsA 1 Nnepuoabl reHesnca nNpaBa 1 3aKkoHa, NepenoMHble Kak Ansi pOCCUii-
CKOW, TaKk U Ansi MMPOBOW UCTOPUN, BbINN AeTanbHO PAacCMOTPEHbI B paMKax NATu
KpYrnbIX CTOMOB:

lNMpaBo u 3akoH: NyTb popmMupoBaHus. Mogepatop: AoUeHT kadeapbl UCTOPUN
rocygapctsa v npaea YHusepcuteta nmern O.E. KytacduHa (MIHOA), kaHanaat ncro-
pudecknx Hayk, goueHT AHxenvka bep3uHa;

MpaBo u 3akoH anoxu peBontounin HoBoro BpemeHn. MogepaTop: OOLEHT Ka-
denpbl nctopun rocygapctaea v npaea YHusepcuteta umenn O.E. KytacmHa (MIHOA),
KaHOMOAT MCTOPUYECKUX HayK, AOLEHT TaTbsiHa [oronesa;

MpaBo 1 3akoH B HoBelwee BpemsA: HOBoe U TpaguumMoHHoe. Mopgeparop: ao-
LEeHT Kadpeapbl MCTOpUM rocyaapcTea v npaesa YHusepcuteta nmenn O.E. KytaduHa
(MI'HOA), kaHaouaart topuandecknx Hayk Muxaunn Nprxonpko;

OTeyecTBeHHbIe NPaBo 1 3aKoH: oT Pycu ao Poccuickon umnepum. Mogepa-
TOpbI: AOLIEHT Kadeapbl MCTOpUM rocyaapcTea v npaea YHuepcuteta umexmn O.E. Ky-
TacpuHa (MIHOA), kaHamnaaT opuandecknx Hayk Jliiogmuna 3ariueBa, 4OLEHT UCTOPUK
rocyaapctea v npasa YHusepcuteta nmenmn O.E. KytadmHa (MIHOA), kanaunaar opu-
OVMYecKMX Hayk, AoueHT CeeTnaHa TUTKOBa;

MpaBo u 3akoH B Poccun XX—XXI BB.: peBontouus u tpaHcdopmauuma. Moge-
paTop: OOLEeHT kadeapbl UCTOpUM rocyaapcTea v npaea YHueepcuteta umenn O.E. Ky-
TacmHa (MI'HOA), kaHamMaaT puanYeckmx Hayk, oueHT BaneHTuHa PymsHueBa.
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Co3spaH LleHTp cpaBHUTeNbHOro npasoBeneHnsi MockoBckoro
otgeneHusa O6wepoccnMmMcKkon obLecTBEHHON opraHn3aumumn
«Accouunauumsa ropuctoB Poccumn»

B anpene 2019 r. no nHmumnatmee pykosoactea MockoBckoro otaeneHus Obwepoc-

CUICcKoM 0bLLEeCcTBEHHON opraHu3aummn «Accoumaums opmuctoB Poccumy» Ha 6ase Mo-

ckoBckoro otaeneHms AKOP 6bin co3gaH MexayHapoaHbin Hay4yHo-00pa3oBaTenbHbIN

LEHTP cpaBHUTENbLHOrO npasoBeaeHus. LieHTp 6a3npyetcs B MockoBckoM rocygap-

CTBEHHOM yHuBepcutete umexn M.B. JlomoHocoBa.
LleHTp co3gaH ¢ uenbto:

— U3yYeHUs pearbHbIX NpoLeccoB hOPMMPOBAHUSA U peann3aunm poOCCUNCKOro
N MeXOyHapOAHOro npaea Ha 6a3e CpaBHUTENbHbIX PUANYECKMX UCCNIEA0BAHNN;

— NpoBefEeHUs CPaBHUTENbHO-NPABOBLIX MCCeA0BaHWIA B pa3nmyHbix obnacTtax
3HAHWUW;

— HaKoMIeHnsi CPaBHUTENBHO-NPABOBOWN U MHOCTPAHHO-NPABOBON MHAOPMaLIMK, He-
obxoaMmoNn Anst NPoBeaEHNS AMNUPUYECKUX UCCNEeNOBaHN;

— COAOENCTBMSA MHTErpaLum pOCCUNCKOro NpodeccrnoHanbHoro coobLyecTsa B MMPO-
BOE topuamnYeckoe coobLecTso;

— nonynapu3auum pUaNYeCcKUX 3HaHNN, NPOBEAEHUSA COBMECTHbBIX MEXAYHapPOAHbIX
Hay4YHO-MPaKTUYECKNX KOH(PEPEHLIMI, MacTep-KnaccoB U BbICTABOK;
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— MOArOTOBKU METOANYECKUX PEKOMEHAaLMIA 1 y4ebHbIX Nocobun, a Takke y4ebHbIX
KYpPCOB MO CPaBHUTENBHOMY Y MEXAYyHapOAHOMY npasy;

— NpoBeAeHMs uccrnegoBaHmin B 0brnactu n3yydeHus u COBEpPLUEHCTBOBAHUSA CpaB-
HUTENbHO-NPABOBOrO METoAa M NOArOTOBKM 3aKOHOAATENbHbIX MHULMATUB MO CO-
BEPLUEHCTBOBAHMIO POCCUICKOrO 3aKOHOAATENbLCTBA;

— pa3paboTkn mogener pyHKLMOHNPOBAHMSA NPABOBbIX UHCTUTYTOB B YCIOBUSX Had-
HaLMOHarnbHbIX OPraHoB.

LleHTp BbINONHSIET NpoLeccyanbHble PYHKLUUM MO SKCNEPTHOMY U KOHCYIbTaTUB-
HoMy obecnedeHuto KoHcTutyumoHHoro Cyaa P®, BepxosHoro Cyaa P®, nHbIX cy-
[OO0B, BKIOYas TPETENCKME, MHOCTPaHHbIE U MEXAYHapOaHbIe Cyabl, MHbIX OPraHoB
1 opraHu3aumii No BONpocam NpUMEHEHUS POCCUMCKOTO, MHOCTPAHHOIO M MexXayHa-
POLHOro Npaea, a Takke Nno BONpocam pa3bsACHEHWS 3aKOHO4AaTENbCTBA B CUCTEMHOM
B3aMMOCBS3M C MONOXEHUAMU MEXOYHAPOAHbIX JOrOBOPOB M OTPACNEBbIX NPaBOBbIX
akToB Poccuiickon ®enepaumm, NHbIX rocyaapcTB 1 HagHaLUMOHanNbHbIX 0OpasoBaHUii.

LleHTp opraHun3yeT n NpoBOAMT Hay4YHbIE U KYIbTYPHO-NPOCBETUTENLCKNE MEPO-
NpuaATUS, y4acTBYET B peanusaLlmm KoprnopaTuBHbIX, MEXBY30BCKUX U MeXOyHaposa-
HbIX MPOEKTOB, pa3BMBAET MEXAYHAPOAHOE COTPYyAHUYECTBO MOCKOBCKOrO OTAENEeHNs
Accounaumm topuctoB Poccun.

B coctaBe LleHTpa Havanu cBoto paboTy BegyLumne yyeHble Poccum 1 MHOCTpaH-
HbIX rOCyaapcCTB.

Ounpektopom LleHTpa Ha3HayeHa Mapusi EropoBa — JOKTOP HOpUONYECKMX HayK,
npodeccop kadeapbl KOHKYPEHTHOro npaea YHuBepcuteta umeHun O.E. KytadmHa
(MI'tOA), 3amecTuTenb nNpeacenaTens CNOMHMTENbHOrO Komuteta MOCKOBCKOrO OT-
aenexns Accounaunmn topmuctoB Poceun, npeagcegatens Kommccum no coBepLUEHCTBO-
BaHMIO aHTUMOHOMOSBHOIO 3akoHoAaTenscTBa MOCKOBCKOro otaeneHms Accoumaumm
topuctoB Poccuun, noyeTHbIn npodeccop YHuBepcuteta Jloroc (Mansimu, CLUA), Conpe-
3ugeHT MexayHapoaHOro cor3a IopUCTOB U 3KOHOMUCTOB (PpaHums), YneH Mexay-
HapogHoro KomuTeTa umdposoi akoHoMukn (BPUKC).

M. EropoBa BO3rnaBnseT Takke HarnpaBneHne passutusa MexayHapoaHbIX NPoekK-
ToB MockoBckoro otaeneHms O6LLepoCccuinckon obLLEeCTBEHHOM opraHu3aumnm «Acco-
umaums opuctoB Poccumy.
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ABTOPUVTETHOE MHEHNVE

KEJIb3EH O AEMOKPATUMN:
TEOPUA U EE BPEMA'

AHHOmMauus. B Hacmosiweli pabome npedcmasrneH aHanu3 meopuu 0emMo-
kpamuu aHca Kenb3eHa. Aemop npednazaem 8epHymbCS K paccmompe-
HUt psida HeOOHO3Ha4YHbIX MOMEHMOS8 (3abnyxdeHull), cesi3aHHbIX C €20
meopemuyecKuMU 8033peHUsIMU 8 OaHHOU obracmu. Boripeku momy, 4mo
uHoeda nosiazarom, OHU S8/1SII0MCS Yacmbio 06WUpPHOU rnonumu4yeckol
koHuenyuu. OdHako npu amom meopusi 0emokpamuu Kernb3eHa, obnadasi
oyesudHoU enybuHoU, Heomdenuma om e20 rpasosoli KoHuenuuu. B mo xe
8pems aHanu3 0aHHO20 80MpPoca HEBO3MOXEH 8 OMPbIBE OM MOIUMUYECKO-
20 KOHmMekcma: sudeHue Kenb3eHa e onpedeneHHoU mepe npednonazaem
rpusepxxeHHocmb 0eMoKpamuu. Y, HakoHeu, npu mMoM, Ymo e2o meopusi
rnocmpoeHa 80Kpy2 KoHuenyuu ceobo0bl, oHa He siensiemcs iubeparnbHoU,
1OCKOMbKY mosiKyem c80600y 8 nonumu4eckom cMbicrie, 6riu3kom K ¢pusno-
cogbuu Pycco. VimeHHo amum oObsICHSIEmCs e20 Hecoanacue ¢ HeKomopbiMu
nubeparnbHbIMU MbICIUMENsMU, MakumMu Kak Xalex.
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ABTOPUTETHOE MHEHVIE Egz;’c’%ﬁ

umenn O.E. Kyradura (MIIOA)

Hanu3 KoHUenuuu geMokpaTtuu, BbiasuHyToM [aHcom Kenb3eHom, npegnona-

raeT 4yeTkoe onpegeneHme ocoboro B3rnsga aBCTPUNCKOro pucTa Ha nonu-

TUKY — BO n3bexaHne BO3MOXHbIX 3abnyxaeHui. C camoro Ha4ana yHuBep-
CUTETCKOM Kapbepbl Kenb3eHa NonmMTn4eckon Teopmum, HECOMHEHHO, NPUHAONEXUT
oTAenbHOe — 1 Cepbe3HOe — MECTO B ero paboTax, 04HaKo, Kak Mbl yKe ynoMuHanm
B APYrvX MCCNeaoBaHUsix?, NonmTka He CBOAMUTCS K OO4HOW M30NMPOBaHHON cdepe:
OHa, cKopee, KPaCHOW HUTbIO, NPOHM3bIBAET BCIO HOPUONYECKYIO KOHCTPYKLMIO YUCTON
Teopun — Kernb3eH 1 caM HeOAHOKPATHO yKasblBas Ha NonMTUYeCcKne acnekTbl CBOUX
TEOPETUYECKMX BbIKNagok B obnactu npaea. COOTBETCTBEHHO, MOXHO NPUIATU K Bbl-
BOAY, 4TO Kenb3eH npakTtuiecky He NpoBoauT (Mo KpamHen Mepe, NPUHUUMMANbHOro)
pasrpaHu4eHus Mmexay nonMTUYecKUM 1 NPaBOBbIM: HE CYLLEeCTBYET MOMUTUKN, KOTO-
pas «no CBOEN CyTu» NpoTMBocTosAna 6bl NpaBy — MHLIMU CIIOBaMW, HE CYyLLIECTBY-
€T NONMMTUYECKOrO ABMNEHNS, K KOTOPOMY HENb3 NOAOWTM C MPABOBOW TOYKN 3PEHNS.
CB4A3yIOLLMM 3BEHOM MEXAY ABYMSsi MOAXOAaMM BbICTYNAET KOHLENLUMSI OrpaHUYEHNSI.
M ecnu nges npaBoBON HOPMbI KaK TakoBasi HE MOXET BbITb OCMbICNieHa 6e30THOCK-
TeNbHO K OrpaHNYeHunIo, TEOPUsi MpaBa HAXOAMTCHA HapaBHe C NONMUTUYECKON TeopUuen,
MOCKOIbKY OrpaHNYeHNe SIBMSIETCS KTUMUYHO “NONUTUYECKMM” ANIEMEHTOM»S.

B uenom MoXHO cumTtaTb, Y4TO B chepe nonmtmyeckon gunocodumn Kenb3eH 3a-
MeLlaeT BOMpOC O HagsexalleM cogepaHum obLLeCTBEHHOrO nopsigka BONPOCOM
o (Hagnexawux?) cpegcTeax, (HagnexaleM?) MeTode Co3AaHns Takoro nopsiaka‘.
TeM He MeHee Noao6HbI NOAXOA, KOTOPLIA NPU3BaH HOCUTL TEXHUYECKUIA XapaKTep,
3aencTByeT U Apyrme, He MeHee BaXHble acnekTbl — B YaCTHOCTU NCUXOrornye-
CKYI0 aHTPOMONorunio, KoTopas CUCTEMaTUYECKN NPOSBASETCH U KOTOPOU haKTU4ECKN
NPOHVKHYTa BCS1 €r0 TeopeTnyeckas KoHuenuus, Bknovas npaso. OgHako B mupe,
pasavpaemMom coumanbHbIMU NPOTUBOPEUNSMU, EQUHCTBEHHO BO3MOXHbIM SABNAETCA
dopmManbHbIv, 1 NPEeXae BCEr0 HOPMaTUBUCTCKUIN, NOAXOA,.

C y4eTOM BbILLEN3NIOXKEHHOIO NPEACTABNAETCS, YTO Ha3BaHWe AaHHOW paboThl,
npeasiokeHHoe MHe MOUM Korneron u gpyrom Hukutacom AnnnpaHTUCOM, YAayYHO
oTpaxaeT ocoboe MecTo topucTa NaHca Kenb3eHa B nonutmnyeckon moicnv XX B. Oen-

2 Herrera C. M. Théorie juridique et politique chez Hans Kelsen. Paris : Kimé, 1997 [Oppepa
K. M. MpaBoBas n nonutuyeckas teopus. laHc Kenb3eH. MNapwx : Kume, 19971 ; Idem. La phi-
losophie du droit de Hans Kelsen. Une introduction. Québec : Presses de I'Université Laval,
2004 [OH xe. dunocodusi npasa MaHca Kenb3eHa. BeegeHue. Keebek : n3n-8o YHuBepcuTeTa
JlaBans, 2004].

3 Kelsen H. The Law as Specific Social Technique (1941) // Kelsen H. What is Justice? Jus-
tice, Law and Politics in the Mirror of Science. Berkeley : University of California Press, 1971.
P. 239 [KenbseH I MpaBo kak ocobast coumansHas TexHuka (1941) // KenbseH . Yto Takoe
cnpaseanueocTb? [paBocyamne, NpaBo 1 NonuTvKa B 3epkane Hayku. bepknu : nsa-so Kanu-
¢opHumnckoro yHusepcuteta, 1971. C. 239].

4 C meToponormyeckoi ToukM 3peHusi Kenb3eH nonbitaeTcst TeopeTnyeckm obocHoBaTh Kasy-
aTWBHBIN NOAX0A, OT Yero OH, CyAs No BceMy, ObICTpo oTkaxeTcs. Cm.: Science et politique
chez Hans Kelsen // Hans Kelsen, forme du droit, et politique de I'autonomie / O. Jouanjan
(dir.). Paris : PUF, 2010. P. 99—133 [Hayka n nonuTtuka c Touku 3peHusi [aHca KenbseHa //
laHc Kenb3eH: popma npasa n nonutuka astoHoMum / O. XKyaHxaH (pea.). MNapwx : YHuBep-
cuTeTckoe nsgatenscTeo Ppanumm, 2010. C. 99—133].
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CTBWTENbHO — Ero NPOEKT OXBATbIBAET [1BA M3MEPEHWS, OLHOBPEMEHHO SIBMSIOLLMNXCS
BO3MOXHbIMM NMOAXOAAMM K PACCMOTPEHUIO NpenaraeMoin UM KOHLEMNLMN JeMOKpaTun.
MepBoe 13 TakMx U3MEPEHUI — 3TO TEOPETUYECKOE M3MEPEHUE (U, COOTBETCTBEHHO,
TeopeTu4ecKknin Noaxoa), rae OH NpeAcTaeT B ponu «uaeornora csoboabi» (1), a BTO-
poe — 3TO UCTOPUYECKoe U3MepeHue (M UCTOPUYECKUIA NOAXOA), FAe OH NpeacTaeT
B ponv Aemokpara, ydacTsytoLero B 6atanusax csoero spemenu (I1).

MTak, ¢ koHuenTyanbHOW TOYKM 3peHns Kenb3eHa nHTepecyeT onpegeneHme MecTa
N 3Ha4YeHnst cBoOOAbI B KOHLENUMM AEMOKPATUN — NPEeXae BCEro UCXOAs M3 naeun
paBeHCTBa.

Mpw aTom, ecnn cBoboga cocTomT (kak oH nucan B koHue 1910-x r.) B cnegoBaHum
TOMbKO CBOEN COOCTBEHHOW BOre, OHa BbICTYNAET B KAYECTBE NPUHLIMNE AEMOKPATU.
Mo cytn, Kenb3eH nonaraer, 4To cBob6oda co BpeMeH Pycco ABnsieTcst KpaeyrosbHbIM
KaMHeM KOHLenuMm 4eMOKpaTun, YTo n3HavarnbHO COOTBETCTBYET €€ NpsiMon op-
mMe. Ho nomecTuTb cebs BHYTpb 3TOM CUCTEMbI NPeACcTaBNseTca NpobnemaTtnyHbiM nNo
LenoMy psagy NpUYnH — yxxe XoTsa Obl B CBSI3U C TEM, YTO YenoBek OyaeT cBoboaeH,
TONbKO €CIn NPOroniocyeT, kak 60nbLWMHCTBO. Y Kenb3eHa MMenucb OCHOBaHWS yT-
BepXaaTh (Kak OH nonaran), 4to Pycco n cam oco3HaBar 3To, NOCKOMbKY OH Npu3biBan
K eavHornacuio Tonbko Ans hopMUpoBaHnsi 0OLLECTBEHHOIO JOroBopa (CoumnansHoro
KOHTpakTa). TeM He MeHee NpuHLUMN OONbLUMHCTBA CneayeT BbIBOAUTb UMEHHO U3 KOH-
uenumm ceobodbl: ecnv Bce ntoan cBoboaHbIl, Mo KpanHe Mepe Heobxoaumo, YTobbI
BOJNSA KaK MOXHO BornbLuero Yvicna nogen nerna B 0OCHoBy 0OLLECTBEHHOMO Nopsiaka.
He ogHOMy 4enoBeky OTAaeTCst NpeanodTeHne No CpaBHEHNIO C APYTMM, a Hanbonb-
LUEeMy Yncny noaen — UMEHHO NO3TOMY PaBEHCTBO SABNAETCA PyHAaMeHTansHon
NpeanocCbINIKON AEMOKPATUX, XOTS U B HECKOINMbKO HEraTUBHOM, TaK CKa3aTb, CMbICIIE.

OTa ngesa cooTHoCUTCH C APYrMMm Te3Mcom Teopun npaBa Kenb3eHa, a MIMEHHO
C TE3MCOM O TOM, YTO COLMArbHbIN NOPAAOK OOMKEH ObITb «OOBbEKTUBHBIMY, T.€.
B KOHEYHOM CYETE HE3aBUCUMbIM OT BONMW MHAMBMAOB. 10 ero co6CTBEHHBLIM COBaM,
«CyLLECTBOBaHWE rocyaapcTea npeanonaraeT BO3MOXHOCTb HaNMyns HECOOTBETCTBUS
MeXay coumarnbHbIM NOpPsSAKOM U Bonen ero cybbekToBy (kak oH HacTamean). lNpea-
CTaBIISIETCA, YTO Takas No3nLMs NPOTUBOPEYUT AEMOKPATUHECKOMY NPUHLMMY aBTo-
HOMMM, COrNacHO KOTOPOMY FHoAM AOMKHbI CefoBaTh TONbKO TEM HOPMaM, KOTOpbIe
OHW camMu ansa cebsa onpenensior.

OTKpOBEHHO roBopsi, cBO6OAA AEMOKpaTUKN He siBNsieTCst CBOOOA0N NIUYHOCTH OT
obLecTBa. YTobbl MMETb BO3MOXHOCTb COXPaHSTbL CBOGOAY 8HYmMpU CoLManbHOM
CTPYKTYpbl — unu, kak rosopun cam Kenb3eH, 4tobbl aHapxuyeckas csoboga ctana
cB0bOAOM AEMOKPATUYECKON — €€ KOHLENUMsl A0MKHa NOMEHATL HanpaBneHHOCTb,
B pe3ynbraTe Yero cBo6oaa CTaHOBUTCH — B CUIMY «MMMaHEHTHOW JTOTMKU» — y4acTu-
€M B rocygapCTBEHHON Bnactu. Takum o6pa3oM, «CBOOOAHbBIM C MONUTUYECKON TOYKM
3pEHMS SBMAETCA TOT, KTO XOTb U MOAYUHSIETCS, HO NO cobCTBEHHOW Borney. CooTBeT-
CTBEHHO, TO, YTO aBCTPUINCKUIA FOPUCT Ha3bIBaET «HEBO3MOXXHOWM CBOOOAOM» NHAMBMAA,
NMOCTENEHHO 3aMelLLaeTcs «CBOb6OAON coLmanbHOro coobuectsay. MiameHunocs camo
3HayeHne cBoboabl — OHa npuobpena CMbICM NONUTUYECKON aBTOHOMMUKN. Kenb3eH
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BUAOUT ONMCaHWe 3TOro NnpoLecca Ha cTpaHuuax Tpakrata « O6 obwecmeeHHoM 0020-
8ope», B KOTOPOM Pycco 0ObSACHSIET BaXXHOCTb Nepexona OT nogaaHHoro (cyowekTa)
K rpaXKgaHuHy: C TOYKU 3pEHNst aBCTPUCKOTO OPUCTa, NOALAHHbIA «SABMSAETCH MHOU-
BMOOM, U30SIMPOBaHHbLIM B paMKax MHOAWBUAYANMCTUYECKOW Teopum obLLecTBay, Toraa
KaK rpaxkgaHuH, HanpoTKB, ABISIETCS «4YIIEHOM, He 0bnaaroLm He3aBUCMMOCTbIO,
NPOCTbIM 31IEMEHTOM OPraHNU4EeCKOro LIENoro, KONEeKTUBHOIO CyLLecTBa yHMBepca-
TNINCTCKOW Teopun obLiecTBax®.

OpHako npu 3TOM «Tak Xe, kak cBoboAa UHAMBMAA 3aMeHSIeT COOOV CyBEpEHUTET
Hapoga cBoboaHOro rocygapcTea, pyHaaMeHTanbHOe paBeHCTBO MHANBMOOB 3ame-
HAET cobOoN TEHAEHUMIO K MAaKCMMarbHO BO3MOXHOMY YPaBHUBAHMIO», T.e. Nony4ya-
€TCs, YTO «4OrMaTUYECKUn» NOCTynaT — KOTOPbIA OH HA30BET «AemMarorm4eckmum»
BO BTOpPOM u3gaHumn pabotel «Von Wesen und Wert der Demokratie» («O cyLiHo-
CTW M LEHHOCTW OAeMOKpaTum»), Bbileawem B 1929 r., — o TOM, 4TO BCE rpaxgaHe
B PaBHOW CTEMEHN MOTYT BbINOMHATL NPaBUTENbCTBEHHbIE (DYHKLUN, MPOCTO CBO-
ONTCHA K BO3MOXHOCTU cAenaTh BCEX rpaxaaH CnoCOOHbIMY BbINOMHATL 3TN PyHK-
LUUN — B YaCTHOCTUN NOCPEACTBOM 06pa3oBaHusl, YTO SIBMSIETCS OOHUM M3 OCHOBHbIX
yCIOBUN OeMOKpaTuK.

Mpw HapogHOM cyBepeHuTeTE CBOOOAA NMMYHOCTU BbITECHAETCS cBOOOAON rocynap-
cTBa, cBobogHoro rocynapctia (Freistaat). [Ins Kenb3eHa aemokpaTtnsi — 310 Takoe
cBobogHoe rocyaapcTBo, rae Noav crnefyroT CBoer COGCTBEHHON Bone, rae rpaxaa-
HWH obpeTaeT cBobOoAY, OT KOTOPOW NOAAAHHbIN MNOMHOCTLIO OTkasancs. o cyTn, He-
NOHUMaHWe JaHHoW TpaHcopMaLmy KoHLEenumm ceoboapl, paBHO Kak U IeMOKpaTuK,
O3HayaeT A1 aBCTPUIACKOTO IOpMCTa 0TKa3 OT MOHMMaHMWS BbIBOAOB Teopun Pycco, ee
«caMoro BbigatoLerocs npeacrasutens (Schilderer)», kak OH NULWET B CBOMX paboTtax
no gemokpatum 1920-x rr.

Mono6Hoe BaeHwe ceoboabl BocneacTsmmn ByaeT AONONHEHO BTOPOW cepuelt aHa-
N30B, BbINOMHEHHbIX B TEHYEHME TOTO Xe OECATUNETUS, PE3YNbTaTOM KOTOPbIX CTAHET
BTOpOe usgaHue ero pabotsl. [laHHasa Bepcus, Bolwedwas B 1929 r., aensaercs, B cuny
obcTosiTenbCcTB, bonee BceobbeMmMoLLEen — B YaCTHOCTU, B HEN NPUCYTCTBYET HOBas
rnaBa, NOCBsILLEHHas TaKOMY MOHSTUIO, KaK «Hapog» B AeMOKpaTUYeCKoW Teopum —
HO NpwW 3TOM ero npeAcTaBneHne 06 OCHOBax AeMoKpaTumn He MeHsieTcs®. CBoboaa
Kak aBTOHOMUS OKa3bIBAETCS B LIEHTPE OEMOKPATUYECKOW MAEOMNOrMm, 1 akLEeHT npu
3TOM OyOeT AenaTtbCsl Ha HeraTUBHbIV U BTOPUYHbBIA XapakTep paBeHCTBa, gaxe dop-
ManbHoro. Mo cyTn, Kenb3eH X04eT UCKMHYNTb HE TONBKO M3 ONpeaeneHuns, Ho n n3
NCTOpUM AeMOKpaTUM — nNpuyeM Tenepsb eLle 6onee pelmnTensHo — abCconoTHO BCe
pPaBEHCTBO B MaTepuaribHOM U 3KOHOMUYECKOM CMbICe, nponaraHanpyemoe cTo-

5 Kelsen H. Vom Wesen und Wert der Demokratie. — Tubingen : Mohr, 1920. P. 12, 6 (il s’agit
de I'édition séparée de I'article paru dans I'Archiv fir Sozialwissenschaft und Sozialpolitik.
T. 47. P. 50—385) [Kenb3eH . O cyLHOCTN 1 LeHHOCTM AemokpaTum. TrobuHreH : Moxp, 1920.
C. 12, 6 (oToenbHOe n3gaHue ctatbn: ApXMB COLManbHbIX HAyK U COLMAnbHOM NOMUTUKK.
T. 47. C. 50—85)].

5 [Mpu aTom Mexay ABYMS U3OaHUSMU €CTb CEpPbe3Hble pasnuuusi, Hanpumep, B OTHOLLEHUN
xapaktepa agMmuHucTpauun. Cm.: Kelsen H. Vom Wesen und Wert der Demokratie. 2" ed.
Tubingen : Mohr, 1929 [Kenb3eH . O CyLIHOCTU 1 LLEHHOCTW AeMoKpaTum. 2-e n3g. TIoOUHreH :
Moxp, 1929].
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POHHUKaMW «COoLManbHOW AEMOKPATUN», MPOTMB KOTOPLIX OH BbICTyNan B Te roabl’.
OpHako, BHOBb akTyanuanpys MeTamopdo3bl KOHLENLUM CBOOOAbI, OH NOAYEPKUBAET,
4YTO OHa NpW 3TOM NepecTaeT OblTb HeraTMBHOWM cBOOOAOM NMbEpansHON TpaguLuuu,
npeBpaLlascb B COLManbHy U NONNTUYECKYO cBOGOAY, B 0COOLIM CMbICT AEMO-
kpatuun. Cama nges «Bo3Bpara K MICTOKaMy, KOTopas Tak Un MHa4e NpocrexnBaeTcs
Yy CTOPOHHMKOB MPSIMOW AeMOKpaTun, nogpasymeBaeT 0CBOOOXAEHME OT BCEX COLM-
anbHbIX cBA3€EN, HO Kenb3eH, kak HamM U3BECTHO, CHMTAET, YTO «ANS CyLIEeCTBOBaHUSA
obLecTBa, a Tem 6onee — rocygapcTea HEOOXOAMMO NPUHYAUTENBHOE PerynupoBa-
HWe OTHOLLEHWIA Mexay noabmu, BnacTb (Herrschaft)»®.

Mpy TOM, YTO aBCTPUNCKUIA FOPUCT C CaMbIX NEPBbIX CBOMX paboT Obln roToB yTBEPXK-
OaTb, YTO «AEMOKpaTUsi 03Ha4YaeT NAEHTUYHOCTb CybbekTa n obbekTa BnacT1, npaeu-
Tenen u Tex, Kem NpaBsAT», OH cpa3y ke A06aBnss, YTO Ha CaMOM Aere 3TO eAMHCTBO
ABnseTca He bonee Yem UKLMEN, YTO HApod — 3TO He Bonee YeM «eQUHCTBO UHAW-
BMAYaIbHbIX aKTOB, PErynupyemMbIX U KOHTPONMUPYEMbIX FOCY4APCTBEHHBIM NPaBOMY,
1 B JAHHOM KOHTEKCTE TeopUsi MPeacTaBMTENbCTBA «MrpaeT porb NernTummsanmmn nap-
nameHTa C TOYKM 3peHUsi CyBepeHnTeTa Hapoga». B oecTBUTENbHOCTY, «AeMoKpaTus
COBPEMEHHOr0 rocyaapcTBa ABMSETCA KOC8EHHOU, napramMeHmcKol oeMoKkpaTuen,
B KOTOPOW BeayLLas KonnekTnBHas Bons (mapBgebende Gemeinschaftswille) bopmn-
pyeTtcs nuilb 60NbLUMHCTBOM 1L, KOTOPbIE Obinv n3bpaHbl GOMbLUMHCTBOM rpaXaaH».
YT0 ewe Gonee BaxHO, 3TO BCerga nogpasyMeBaeT rMaBeHCTBYOLLYIO porb Noaen
N Hanuyue pykoBoauTenen (NMMaepoB), YTO OYEHb OTHETIIMBO NPOSBSAETCS NpuU CO-
LMONOrM4eCcKOM aHanm3e 4eMoKpaTum.

B Te BpeMeHa OH aKTMBHO HacTamBarn Ha 3TOW « IMMaHEHTHON TEHAEHUUN» K Nps-
MoMn chopme AeMoKpaTuK, KoTopas nogpasymMmeBarna nponopunoHanbHy CUCTEMY:
BBUAOY HEBO3MOXHOCTM peanun3oBaTh €€ Ha NPaKTUKe Kak TaKOBYHO, MPUHLMMN NPOnop-
LMOHaNbHOCTY SBNSANCA €€ MakCumarnbHbIM NPpUONmKeHnem, 0COBEHHO B YacTu UHTE-
rpauum NOnMMTUYECKUX MEHBLUMHCTB. V1 XOTS OH BCe elle 3alumuiaert aToT Tun n3bupa-
TenbHoM cuctemMbl B 1929 1., OH NpeanovmTaeT B eLle GorbLUe CTeNeHN CBA3bIBATL €€
3Ha4YeHne ¢ KOMNPOMMCCOM, KOTOpbIV ByaeT coaencTBoBaTh €€ (PyHKLMOHMPOBAHMIO,
MOCKOJSIbKY MO3BOMMUT BbipaXaTb B NapriaMeHTe MHeH1e GomMbLLIOro KonuyecTsa nonm-
TUYECKUX CUI, NPeACTaBNeHHbIX B COOTBETCTBMM C UX COLManbHbIM BeCcoM. BHe3an-
HO OH OGHapyXMBaeT B MPOMNOPLNOHANbHON CUCTEME APYroe KavyecTBO, KOTOPOE OH
Ha3blBaeT ee «MNONUTUYECKUM CMbICIIOM» — @ MUMEHHO COOEWNCTBMNE OTKa3y OT «Maeun
0 TOM, 4YTO NPeACTaBUTENbHbIN OpraH, KOTOPbIN paccMaTpMBaETCs Kak NpeacTaBnsto-
LM eguHoe Lenoe, cosgaeTcs “HapogoM” Kak rpynmnomny, YTo NO3BOMNSET eMY KOCBEHHO
aTakoBaTb BUAEHWNE aemokpatum, kotopoe Kapn LUMUTT nbiTanca BonnoTUTb B CBOMX
Tpy4ax TOro BpeMeHu, BkItovas paboty « Verfassungslehrex»®.

7 OKOHOMMYEeCKOe paBEHCTBO MOXET ObITb C TEM Xe YCNEeXOM AOCTUrHYTO U C MOMOLLbIO AWK~
TaTypbl. YTBEpAeHMe Pycco o Tom, 4To cBoboda He MOXeT cyliecTBoBaTk 6e3 paBeHCTBa,
WHTEepPNpeTUpyeTcs 34ecChb Kak paBEHCTBO MOMUTUYECKMX NPaB.

8 Kelsen H. Vom Wesen und Wert der Demokratie. 2™ ed. P. 4—5.

9 Ecnu paccmatpvBaTb 00OLLMIA pe3ynbTaT B MAeanbHOM Crlyyae, TO MOXHO Aaxe yTBepxaaTb —
kak rosopun Kenb3eH B 1920 r. — 4TO «Takoe NpeacTaBUTENbLCTBO BbINo M3GpaHo ronocamu
BCEX, M HUKTO NPU 3TOM He Npororiocosan npoTuB, MHbIMU CIOBamu, OHO Gbino nsbpaHo egu-
HornacHo». Bonee nogpo6Hoe paccmoTpeHune B3rnsaoB Kenb3eHa u LLMnTTa B OTHOLLEHWM
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3710 npoYTeHUE NpuHLMNa cBoOoadbl MPYBENO €ro B TOT MOMEHT BPEMEHU K CEpbe3-
HOW KpuTuke nubepanunama, Kotopas Aonroe Bpems urHopuposanachk. CyLiecTsyet
HepaspbIBHasA CBA3b MexXAy MAEel CyLlecTBOBaHMSA CBOOOAHOM cdhephbl, B KOTOPYHO ro-
CyOapCTBO HE MOXET BMELLNBATLCH, U €€ JOTOBOPHOW OCHOBLI. YTBEPXKAEHME O TOM,
YTO «MPaABOMNOPSAAOK MOXKET OblTb YCTAHOBMEH TOMbKO B pamMKax AOroBopax, npeano-
naraer, YTo npaBa NIMYHOCTUN KMPELLIECTBYIOT MO3UTUBHOMY NPaBy HE TOMbKO C OH-
TONOTMYECKOM, HO N C UCTOPUYECKON TOYKM 3peHus». B TakoM cnyvae ob6beKTUBHOE
npaBo OyaeT CyLiecTBOBaTb TOMbKO AN 3alUMTbl CyObeKTMBHbIX NpaB; npaBo Oyaet
CMHOHMMOM CBOGOAbI MO OTHOLLEHMIO K FOCYOAPCTBY, M €ANHCTBEHHbIE Npeaerbl CBO-
©oabl OTAENbHbIX MHANBUAOB MOTYT BbiTh YCTAHOBMEHbI TOMBKO C Corfacus nogaaH-
HbIX (CyObEKTOB), MHBIMM CIOBaMK, NocpeacTBoM goroeopa’.

Bo BTOpOW YacTu cBoen paboTbl Kenb3eH cocpeaoTounTcs He CTOMbKO Ha cuno-
COhCKUX OCHOBAX, CKOMNbKO Ha XapakTepe AemMokpaTtun. B kayectBe meToaa ee MOXHO
OnpenennTb Kak NoNUTUYECKYH NpoLieaypy, rMaBHOM 0COGEHHOCTHI0 KOTOPON ABNSIETCS
yyacTue Hapoga B ynpaBreHumn rocyaapcTBoM, T.e. cO34aHne 1 NpUMeHeHne obLLmx
N UHOAMBUAYalbHBIX HOPM OOLLIECTBEHHOIO MOPSAKa TEMU, KTO UM nog4vmHsieTca™.
Takoe yyacTtve MOXeT ObITb NPSIMbIM UMM KOCBEHHbBIM, HO CyTb BCErga 3aknyaeTcs
B NpoLieccyanbHOM 3fieMeHTe. Takum o6pasom, 4eMOKpaTUsi — 3TO HE COAEPKaHNE.
[oOBOpPUTL O «paumoHanM3mMe» AEMOKPaTMM MOXHO TOMbKO BO B3AaUMOCBS3M C €€ Tex-
HUKO-MONNTUYECKUMUN acrnekTaMu: OHa «HaXOAUT CBOE OCOBEHHO SPKOE BbIpaXeHne
B KQ4eCTBE TEXHWKM, B CTPEMITEHUN YCTAHOBUTb rOCYAapCTBEHHbIN NOPSOO0K Yepes
crucTemy o6LMX CTaH4apTOB, NPEANoYTUTENBHO B MMCbMEHHOM BUAE, NOCPEACTBOM
KOTOPbIX KaXAbl MPaBOBOW MW aAMUHUCTPATUBHbIN aKkT ONpeaensieTcs C TOYKM 3pe-
HUS ero NPUMEHEHNS Kak MOXXHO 6ornee NnogpobHO 1, TakuMm o06pa3oM, CTaHOBUTCS
nogaaroLmmMes pacyeTy». [lemokpatua — camas paumoHarnbHasi, U No3ToMy camas
Tepnumas, doopma rocnoacTea.

WcTopuyeckas BaxxHOCTb NpoekTa Kenb3eHa (CrnoxHas no CBOeN CyTu) He Bceraa 0cos-
HaBanacb. MOXHO MOMbITAaTbCS BLICBETUTL MNPUYMHBLI NpeobnazatoLwero, BHENCTOPU-
YeCcKOro noaxoaa, npoxoasLero Yepes «obuyyto» Teoputo npasa. OHK 3aknoyaTcs
(no kparHeln Mmepe, YaCTUYHO) B «yCrexe» — C TOYKU 3pEHNST pacnpoCTPaHEHWs], a He
npu3HaHWsa — opuandeckon Teopun Kenb3eHa, B ropa3ao 6ombLIen CTENEHN, YeM ero
NONUTUYECKOW TEOPUN. DTO NPUBENO K BYM NOCNEACTBUSIM: C OAHOW CTOPOHbI, €r0 Mo-

KOHLienumm AemMoKpaTiu, 1 B 4acTHOCTM Teopum Pycco, npeactasneHo B pabote: Herrera C. M.
Kelsen et Schmitt, a travers Rousseau // Rousseau chez les juristes. Histoire d’'une référence
philosophico-politique dans la pensée juridique / C. M. Herrera (dir.). Paris : Kimé, 2013. P.
62 [Kenb3eH u LUMuTT Ha poHe Pycco // KOpucTbl n Pycco. Victopus cdounocodcko-nonutmye-
CKOW OCHOBbI B topuauydeckon mbicnu / K. M. Oppepa (peg.). Mapwx : Kume, 2013. P. 61—82.

0 Kelsen H. Aligemeine Staatslehre. Berlin : J. Springer, 1925. P. 154—155 [Kenb3eH . Obwee
y4yeHue o rocygapctee. bepnun : k. CnpuHrep, 1925. P. 154—155].

" Kelsen H. Foundations of Democracy // Ethics. 1955. Vol. 66 [Kenb3eH . O cywHocTn gemo-
kpaTum (OcHoBbl gemokpatum) // 3tuka. T. Vol. 66].
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nuTuyeckas paborta nrHopmposanach Unu, B Ny4yllem cryyae, paccmaTtpuBanach kak
nepugepuiiHbIi 3NeMeHT YNCTON TEOPUM, KOTOPLIN, MO CyTU, AaXe He COOTBETCTBOBAr
mMeTaTeopeTnyeckum npuHumnam KenbseHa. C Apyrot CTOPOHbI, NICTOPUYHOCTb, NPU-
cyLias Teopum npasa, OXBaTbiBana BCHO €ro MbICrlb, BKITHOYas MNOMUTUYECKYIO TEOPUIO,
YTO NPMBENO K 0CObbIM Npobnemam ¢ uHTepnpertaumen. MNpu aToM, Kak HacTanean cam
Kenb3eH B 1928 . 1 Kak eMy HanoMuHar Takon NpoHMLAaTerNbHbIN ONMOHEHT, Kak Kapn
WmnTT B 1932 1., €ecnu ero Teopus npaBa OCMbICIIMBAETCA B pamMKax naeanbHOro, Hop-
MarnbHOro yHKLMOHUPOBAHUSA CUCTEMbI — CTabUNbHOCTL POPMbI Kak anorer npaso-
BOW 3BOMOLMN — €ro nNonmTnyeckas Teopusi, U B YaCTHOCTM €ro Teopus AeMoKpaTum,
pas3BuBaeTCA B MOMEHT Kpu3unca, nepeBopoTa nonmTu4eckon dopmel.

[Mepexoas kK pacCMOTPEHMIO UCTOPUYHOCTM NONUTUYECKON Teopumn Kenb3eHa ¢ BHY-
TPEHHEN TOYKM 3PEHNS, MOXKHO BbIAENNTb Kak MMHUMYM ABa KPYMNHbIX 3Tana ero Teopum
AeMoKpaTun, Unu, ecrniv yroaHo, ero nosuummn B kKayectse gemMokpara. epsbin — Kak
OyneT SCHO B AarnbHeWLweM — CaMblii CITOXHbIV 1 Cambli MITOAO0TBOPHbIN, OXBaTbIBAET
66nbLUYI0 YacTb €BPOMNENCKOro nepuoaa ero AesaTenbHOCTU, NoAPa3aenssicb Ha ABa
oTpeska: 1918—1923 rr. n 1924—1935 rr. BTopon BaXHbIN 3Tan NpocrnexvsBaeTcs
B 1948—1955 rr. Mexay aTMMn aTanamu nporeraet o4eHb NMIOAOTBOPHLIN NepUoa,
koraa Kenb3eH, cuHTe3upysi bonee Tpex CrnoeB pasMbILLEHNIA, 3a4aeTCs BOMPOCOM
O TEOPETMYECKMX OCHOBaX CBOEW KOHLENLUN B MUPE, NepexmBaroLLemM Kpusuc, — ne-
pviod, KOTOPbIV 3acCny>X1BaeT TOro, YTobbl CTaTb NMPeaMETOM OTAENbLHOro aHanuaa. MNpu
TOM, YTO KOHLENTyarnbHOe A4Pp0 4eMOKPaTUYECKON TeOpUN ocTaeTcs CTabunbHbIM,
pa3nuyHble U3MEHEHNS KOHTEKCTa BNEKYT 3a cobom Lenbi psag BeCbMa CyLLEeCTBEH-
HbIX TEOPETNYECKUX COBUIOB, U, COOTBETCTBEHHO, PE3YNbLTaTOB.

HeocBegoMneHHOCTb B OTHOLLEHUWN Pa3fINYHbIX PEXUMOB UCTOPUYHOCTU MOXET
NPUBECTU K OFPAHUYEHHOCTW aHaNMTUYECKMX NEPCNEKTMB 1 K HEMOHMMaHWI0 MacluTaba
TeopeTunyeckmx Bblknagok KenbseHa. B kayecTBe HarnsgHoro npumepa 3gech Lerneco-
06pasHo NpMBECTU BONPOC napnameHTapmama. MoxHo 6b1n10 6bl OCTAHOBUTLCS Ha ero
onpeneneHnn B paMmkax obLLen Teopmm rocyaapcTaa, CornacHo KOTopoMy naprameH-
Tapu3m sBRseTca «opMrpoBaHMeM PYKOBOASLLEN BONW rocydapcTBa KonrermanbHbiM
opraHoMm, n3bpaHHbIM HapoaoM Ha 6ase BCeobLLEro 1 paBHOTO, T.e. AeMOKPaTUYECKOro,
n3bmparenbHOro npaea, 1 NPYHUMAaLLUM CBOU peLleHns 60MnbLUMHCTBOM rOroCOBY.
Wnn, B ny4dwem crnyyae, C y4eTOM aHTUNapnamMeHTCKNMX HAaCTPOEHNI, CITOXMBLLUXCA
B TEOpEeTMYECKOM Mbicnv epmaHum B nepuog Mexay ABYMSA BoMHamu, cHecTb Kenb-
3€Ha 3alMTHMKOM CTapow napnameHTckon Tpaamuun. OgHako ero Teopus 1 3almTa
UM naprnameHTapuama Ha gene siBnsiTCA Cepbe3HbIM NPOEKTOM 0OHOBMNEHNSI AAaHHO-
ro MHCTUTYTa, HanpaBfeHHbIM Ha YNPOYeHUe ero AeMOKpaTUYeCKnX SreMEHTOB, YTO
3aknovaetcsa B 6onee npsiMOM 1 HEMOCPEACTBEHHOM BMUSHWUM Hapoda Ha hopMupo-
BaHMe rocygapCcTBEHHOrO BoNnensbasrneHus. IMeHHO B 9TOW CBSI3M OH BbICTYMNaEeT 3a
pa3BuTUE 3aKoHOAATENbLHOrO pechepeHayma n 0CobeHHO — HapPOAHOW MHULMATUBSI.
[axe oTcyTCTBME OTBETCTBEHHOCTU CO CTOPOHbI BbIGOPHbBIX AOMKHOCTHBIX MWL, B TOM,
YTO KacaeTcsi Haka3oB (MaHAaToB) n3bupaTenen, ¢ ero TOUKU 3pEHUS], He SBNSIETCS
HEOTHLEMIIEMON COCTaBMSAOLLEN CUCTEMbI M MOXET ObITb YPErynmpoBaHO (CKOPPEKTU-
poBaHo). OH Takxke BbICTynaeT NpoTMB abCOMOTHOrO MMMYHUTETA NapnaMeHTapueB
nocne okoH4aHusi abcontotnama. Kak yxxe Obino ckasaHo, napnaMeHTapuam, ¢ TOYKM
3peHus Kenb3eHa, NnpeactaBnaeTcd eQUHCTBEHHON (DOPMOW, C MOMOLLbIO KOTOPOK
MOXHO peanusoBaTb AeMoKpaTuio. Takum ob6pasom, OH siBNsieTCst cnocobom co3aa-
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HusA obiecTBeHHoro nopsagka. OgHako Kenb3eH oTcTanBaeT naprnaMeHTapuam He
TOMbKO C TOYKM 3peHus hopMarnbHOW apryMmeHTaumm, OH BUOUT ero U KakK anemMeHT
counanbHOW MHTErpaumm — BO3MOXHO, JaXe ee LieHTpalnbHbI anemMeHT. Napna-
MEHTapu1am, C NpUcyLlen emMmy AUHAMUKOM KOMNpoMucca n obMeHoB, cnocobcTByeT
MHTErpaumm coumarnbHbix cun. Tem caMmblM NogobHoe NonmMTuYeckoe BUAEHWE noa-
KpennseT PyHKUMOHanNbHYI0 apryMeHTauuio. BoT noyemy oH Takke BbiCKa3blBaeTCs
3a NponopLUNOHarbHbIN METOA, KOTOPbIN MNO3BONSAET BCEM MNOMUTUYECKUM rpynnam
ObITb NpeacTaBneHHbIMU B NapraMeHTe NPonopLUMOHanbHO UX BAUSHWIO, TakuM 06-
pa3oM, TOYHO OTpaxas BeC coumanbHblX MHTepecoB. 1o cyTn, ecnu B3 Kenb3eHa
Ha naprnameHTapu3M 1 CKITOHAETCHA K HEKOMY YTOMM3MYy, TO 3TO NOTOMY, YTO OH CYnTa-
€T, 4YTO NapnameHT MOXeT ObITb CLIEHON, Ha KOTOPOWN CoLMarbHbIE CUIbl C TOYHOCTbLIO
npeacTaBneHbl B NONMTUYeckoM nnaHe. NogobHoe BUaeHME MaeanbHOro nepeHoca
(konnpoBaHWs) coumanbHOro Ha UHCTUTYLMOHAMNBHOE (UMK NOMUTUYECKOE) CoBMadaeT
C T€M, YTO Mbl HAXOAWM B €0 OLEHKe MONUTUYECKMX NapTUM.

Mo cytu, 3awuTa Kenb3eHoM naprnameHTapmMaMa NpuMBoaUT €ro K akTyanusaumm
pOonun NONMUTUYECKNX NapTUIA B AEMOKPATUN — K BUAEHUIO, KOTOPOE CEroHSs KaXeTcs
HaM no4Tn 6aHanbHbIM, HO B T€ BpemeHa bbIfo Aaneko He O0LLEeNnpUHATHIM B NPaBOBOM
OOKTpuHe. bonee Toro, B 0Tkase OT BaXXHOCTU NapTuii BO MMS rocyaapcTBa, KOTopoe
CTaBUTCH BbllLe YacTHbIX UHTepecoB, Kenb3eH BUOUT yrpo3y AeMOoKpaTun Kak cucTe-
me. V6o oTpuuaTh CyLLeCcTBOBaHME NONMUTUYECKMX NApTUIA, MO CYTU, 3HAYUT BbICTYNaTb
B NOAAEPXKKY rOCNOACTBA UHTEPECOB TOMbKO OQHOW rPpynmbl, OTKa3blBasiCb Npu 3TOM
oT nntopanuama. o MHeHuo Kenb3eHa, «4eMoKpaThsa MOXET Ha Aene CyLecTBoBaTb
TONbKO B Criyvyae 06beavHEHNS MHOUBMOYYMOB B COOTBETCTBMU C UX NONMUTUYECKUMU
LensiMu 1 BO33peHusamu, T.e. Korga Mexagy MHAUMBMOOM U roCy4apCTBOM CyLLEeCTBY-
0T KOMNMNEKTUBHbIE (POPMUPOBaHUSA, KaXgoe U3 KOTOPbIX NpeacTaBnsaeT onpeaeneH-
HbI Kypc, 0BLLNIA NSt er0 Y4aCTHWUKOB, NONMTUYECKYO NapTuio» 2. Mo cBoeMy MecTy
B ()OPMMPOBAHMM rOCY4apPCTBEHHOW BONW MNONUTUYECKasA NapTusi NpeacTaBnsaeTcs eMy
KOHCTUTYLIMOHHBIM OpraHoM rocygapcTtea. BoT nouyemy Kenb3eH Takxke npegnaraet
psa pedopMm, HanpasneHHbIX Ha YKpenieHue nonmTU4eckuxX NapTuin Yepes nx NHCTU-
TyUuMoHanm3aLmio, a BMECTE C 3TUM W Ha yKpenneHne gemokpaTtun. B yactHocTH, oH
npeagnaraet pacnpegenaTb MecTa B napriaMeHTe He Mexay oTAeNnbHbIMW nuuamu,
a Mexay napTusiMm, KOTopble MOTyT BblIOMpaTb CBOMX NPeACcTaBUTENEN B 3aBUCUMOCTH
oT 0b6cyKaaeMbIX BONPOCOB, YTOObI 06eCcnevnTb ONTUMarbHbIN YPOBEHb TEXHUYECKNX
3HaHUI MO COOTBETCTBYIOLLEN TEMATUKE.

OcTaHoBMMCS €ellle HEMHOTO Ha eBPOMNENCKOM NepUoae, KOTOPbIV SIBMSETCS CaMbiM
NNOAOTBOPHBIM TaKXKe U NOTOMY, YTO aBCTPUNCKUI FOPUCT OKa3bIBAETCSH BOBIIEYEHHbIM
B pasnuyHble (popMbl MOMMTUYECKOTO Y4acTus (COTPYAHUYECTBO C cheaeparnbHbIM KaHL -
nepom Asctpun Kapnom PeHHepoM, 3aLimTa akTyanbHOCTM NOAUTUYECKOro Npoek-
Ta coumnan-gemokpatum nepes nuuom GonbLieBusma, KoTopas 4OXOAUT A0 Npu3biBa
rorocoBaTh 3a aBCTPUINCKYIO COLManUCTUYECKyto naptuo 1 1.4.). CepbesHbii pa3so-
poT B €ro BUAEHUN JeMOKpaTUmM Npon3onaeT, HaunHas ¢ 1922 r., korga aBTopuTap-
Hble dopmbl Npaenenus (B Utanuu, MNonblue, BeHrpum) HECKONbKO yMepAT ero onTu-
MU3M B OTHOLLEeHUN Byayuiero 4aHHOro Buaa NoNmMTUYECKOro YyCTponcTea. Torga Kak
OKOH4YaHue NepBoW MUPOBOI BOMHbI, U 0OCOBEHHO nosBNeHne pecnyonuk B ABCTpun

2. Kelsen H. Vom Wesen und Wert der Demokratie. 2 ed. P. 20.
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n l'epmaHun, 3acTaBuno ero Aymarb O BbICTPOM (M B PaBHOW CTEMNeHW Ka4eCTBEHHOM)
pacnpocTpaHeHun gemokpatum B EBpone — eQuUHCTBEHHYHO Yrpo3y Yemy npeacras-
nsna NpMMUTMBHAs KOHLENUMSA AeMOKpaTUn, KOTOPOK NpuaepXmnBanucb 6onbLiesm-
Ku, pa3BMBaBLLAsACS, Kak OH nonarar, B HarnpasneHun napnaMmeHTapusasmm CoBeT-
CKUX MHCTUTYTOB, — B pe3ynbraTte BbICTPOro pacnpocTpaHeHus dalumnama n pocta
aBTopuTapuama B Poccum oH nprnobpen 6onee cnoxHoe BUAEHUE LAHHOIO BONpOCa.

OTOT Npouecc 3aMeTHO NPOCIEXMBAETCA B pasnmnymsax, OTMEYEHHbIX B NEPBON
YacTu HacTosLen paboTbl, KOTOPbIE NPOCMATPUBAKOTCS B ABYX BEPCUSAX €r0 TeKCTa
«Vom Wesen und Wert der Demokratie». Korga Kenb3eH nybnvkyeT BTOpyto BEpCUIO
CBOEWN PYKOMUCK, B HEW YKe He TOMbKO AMKTaTypa npornerapmuara cCTaBut nog COMHEHVe
napriaMeHTCKyro 4eMOKpPaTuio, HO 1 halumam, KOTOpbIA pacnpocTpaHseTca B EBpone
¢ 1922 r." [pu TOM, YTO TEOPETUYECKIE OCHOBbI Er0 BUAEHUS eMOKPATUN OCTaloTCs
HEeN3MeHEHHbIMU, Mbl HABNIOAAEM OYEHb CEPbE3HYI0 TPaHC(OPMAaLMIO NONUTUYECKON
TOYKM 3peHuUs: Torga Kak peanuam Kernb3eHa npuBen ero K yTBepX4eHo HeocyLe-
CTBMMOCTU Npexzae Bcero ceoboabl NuyHocTu, B 1929 r. nog COMHEHWe cTaBUTCS BCS
JeMoKpaTnyeckas naeornormus — nocKorbKy OHa peannsyeTcs Ha npakTuke B hopme
OOMUWHUPOBAHWS M rOCMNOACTBA.

C TOYKM 3peHMs ero NO3nLUN, BO3MOXHO npodTeHne Tekcta 1920 r. kak NonemMmnkm
¢ 6onblueBrkamMm (M C ero CO3HMKaMM 13 NIEBOTO Kpbina 3anagHbiX couman-gemo-
KpaTu4eckux nNapTuin, TakMMK Kak aBCTpo-MapkcucT Makc Aanep) B npouecce TpaHc-
dopmaumm, B paMkax KOTOPOR, Kak 1 B APYrMX CBOMX TEKCTax O Mapkcusme, Kenb3seH
NPUHMUMaeT counarn-gemMoKkpaTUYecKyo TOUKY 3peHUs, BKNIOYas — Kak A nbitancy
nokasaTtb B YNOMSIHYTOW BbILLIE KHUIE — 3aUMCTBOBaHNE N3 aHanMTM4ecknx pabor
Takux aBTOpOB, kak Kapn Kaytckui nnu Sayapa BepHLwTenH, He 3abbiBas Takke 1 O
K. PeHHepe (unun ropasgo MeHee N3BECTHbIX CErofiHA TEOPETUKOB, TakMX Kak MeHpux
KyHoB). MNogobHoe BraeHve nobyxpaeT Kenb3eHa sawmiars B OCHOBHOM MnpeacTa-
BUTENbHYIO eMOKPaTUIO, O4HAKO NPy 3TOM OH HEU3MEHHO CTPEMUTCS MOOYEPKHYTb
CBOI BEPHOCTb OYyXY YNCTON (T.e. MPSIMON) AEMOKpPaTUM. VICKMOYMTENbHO 3BOMIOLMS
coumanbHOro Mmpa, Kotopas genaet npsaMyto NpakTUKy NPUHATUSA peLleHnin HEBO3-
MOXHOW, onpaBAblBaeT penpe3eHTaTUBHY CUCTeMY, MPOTUBOPEYaLLyo AyXy AeMOo-
kpatun. B 1920 r. Kenb3eH gaxe 3asaBngAeT, 4TO NpeacTaBUTENbLCTBO ABMSeTCs danb-
cudmKaLmen 4eMoKpaTMm 1 B 3TON CBA3M YTBEPXKOAET, YTO YMcTast 4EMOKPATUA — 3TO
npsiMas 4emMokpaTus.

[MoBOpOTHasA To4Kka ero MbllieHms 6epeT Havano B ABYyX PyKONUCAX, OAHa U3
KOTOpbIX NOCBsLLEHa Npobneme napnaMmeHTapusmMa, a gpyras — CoLMonormm gemo-
KpaTun. NIx xapakTepHon oCOGEHHOCTLIO ABMsieTCs (B OOnbLUE CTENEHU, YEM MOX-
HO NPEeANONOXUTb NO NPSAMbIM OTCbINKaM) PAaCCMOTPEHMNE UHTENMNEKTYarnbHbIX OCHOB
napnamMmeHTapmsma u nx KpusmcoB, KOTopoe OTKpbiBaeTcs TekctoM Kapna WmntTa
1923 r. B pesynbrate nogobHoro 6onee peanuctnyHoro BuaeHus — Kenb3seH npum
3TOM MHTEpecyeTca paboTamMu Takux aBTOpoB, kak Bunbdpeno Mapeto unun Pobept

3 B ppyrom koHTekcTe HoBasi paboTa Kenb3eHa BkniovaeT cepuio pa3MblLLNEHUIA, KOTOPbIE OH
ny6nvkoBan Mexay BbIXOAOM ABYX U34aHWIA, O NCUxoaHanuse, napnameHTapmaMe v coLmo-
norvu gemokpatuun. Psig aBTopoB, B YacTHocT PobepT Muxensc, 3aHMmatoT 6onee BaxHoe
MECTO B €ro peKOHCTPyKUmMu nonutuku. OBy nHopmMaLmio No AaHHOMY BOMPOCY MOXHO
HanTu B pabote: Herrera C. M. Théorie juridique et politique chez Hans Kelsen.
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MwuxenbC — UeHTparnbHbIM 31EMEHTOM €ro KOHLENUMN CTaHeT nges Komnpomuccea.
Mpu aTom ngesa couman-geMoKpaToB O TOM, YTO KOMIMPOMUCC — B KOHEYHOM CHeTe,
Mexay Kanutanom u TpyAoM — SABAAETCS BO3MOXHbIM BbIXOAOM M3 CTONKHOBEHUSA
ABYX NPOTUMBOBOPCTBYOLNX COLMAnbHbIX KNAaccoB, HEM3MEHHO OCTaEeTCH LieHTparb-
HOW, N B 3TOM CMbICIe napnamMmeHTapmM3M npeacTaBnseTcs cnocobomM peanmsaumm
coumanbHbIX npeobpas3oBaHnin, 0COGEHHO C Y4ETOM TOro, YTO NosABMEHNe dalumsma
npmeoanT Kenb3eHa K MbICIK O TOM, YTO Kanutanuam (Nno KpanHen mepe, Kanutanmam
cBo6OaHOM MHMLIMATMBbI) OOpeYeH.

HecomHeHHo, neccmmnam pactet. C 0QHOWM CTOPOHbI, 3TO MPOUCXOAUT MOTOMY, YTO,
C €ro TOYKM 3peHus, B oTnm4dme ot bypxkyasumn XIX B., nponetapmart He MOXeT cdop-
MMPOBaTb PYKOBOASLLYIO 3MUTY, CMOCOBHYI0 CTaTb AOCTOMHON ansTepHaTuBom Bypxy-
a3HOMY KabUWHETY, YTO YCIOXHUT AaHHyto TpaHcopmauumio. C apyron CTOPOHbI, 3TO
NpoMCXoamnT NOTOMY, YTO NCUXONOrMyeckas CyTb YeroBeka v BiugeHve obpasa otua
B BOCMPUSATMU BNACTU CYLLECTBEHHO 3aTPYOHSAIOT CTabUNbHOE NPUHATME AEMOKPATUN.
Tem He MeHee OH nonaraeT, YTO 3BOMOLMSA CaMoro MyMpa — € pOCTOM creLuuanmsaunm
W pasgerneHuns Tpyaa — BeAeT K CTPYKTYPHOMY CMSAMYEHMI0 MHCTUHKTa AOMUHMPOBa-
HWS, HA KOTOPOM B KOHEYHOM UTOre 3MXKAETCA aBTOKpaThs. XoTa Kenb3eH Tak U He oT-
Ka3bIBaETCS OT NMMPUYECKNX NPU3bIBOB K BEYHOW CBOOOAE YenoBeka, B UTOre OH BUANUT
BO3MOXHOCTb AeMOKpaTUM UMEHHO B HaAnexallen 3BONIoLUn NorMTU4eCcknx opm.

Pa3wmbiwneHune o guktatype naptum B cepefmnHe 1930-x IT. CTaHET PyKOMNUChIO, 3Ha-
MeHyoLLEe CBOEro poAa nepexon Mexay AsyMs nepuogamu nosvumii KensseHa. Mo
CyTW, AaxKe ecnv OH roToB BUAETb B AMKTAType NapTum TekyLLyto dopMy aBToOKpaTmm
n, Takum obpasom, Mogenb, NPUMEHUMYIO AN OObSCHEHWS KaK OMbITa HALMCTCKOM
lepmaHun, Tak 1 CCCP cTanuHCKMX BPEMEH, OH OTKa3blBaeTCs NoAgAepKaTb Te3uc,
KOTOpPbIN BXOAUT B TO BPEMS B MOAY, — @ UMEHHO Te3uc o Totanutapusme. Tak, B CBO-
em oTBeTe bopucy Munpkuny-letuesmnyy B pamkax QUCKYCCUM NOCne NpoYTEeHNs ero
TekcTa B lNapwke Kenb3eH npogormkaeT noaaepxveaTe naeto o ypxyasHom xapak-
Tepe halnCTCKON AMKTaTYpbl, YTO NO3BOMISIET OTNINYUTL €€ OT COBETCKOTrO OnbiTa'™.

JInHua Bogopasaena, ¢ UICTOPUYECKON TOYKM 3PEHNS], B MbILLNIEHUN U OCOBEHHO
B no3unummn Kenb3eHa npoxoauT (4TO HeyaMBUTENBLHO) Mo nepuogdy Bropor muposon
BOWHbI. Kpax ¢halumama n CTOMKOCTb CTanmHmM3aMa npyBeayT ero K y6exaeHuto, YTo KoM-
MYHW3M SIBMISIETCS CaMbIM MOTYLLIECTBEHHbLIM BparoM AeMOKpaTumn, MOCKONbKY AenaeT
BWA, YTO MPUHMMAET CMCTEMY, MOAOOHYIO TON, KOTOpasi yCTaHaBMNMBanacb COBETCKOM
KoHctuTyumen 1936 r. — elle 6onee OeMOKpaTUYHONM, YeM NpeacTaBUTENbHbIE NH-
CTUTYTbl — 1 KOTOpas OyaeT oCHOBaHa He CTOMbKO Ha cBOOOAE, CKOMNbKO Ha (MaTepu-
anbHOM) paBEHCTBE, UM — YTO, MO CyTW, OOHO U TO e — Ha Ka4eCTBEHHOW OCHOBE
(3KOHOMMYECKOW UNK coLmanbHOM EMOKPaTUM), @ HE Ha KONMYECTBEHHOW OCHOBE —
nyTeM BblpaXkeHusi rorioca nsbuparenen Ha cBo6oaHbIX Bbibopax.

HecomHeHHO, nogobHoe N3MEHEHNE NONUTUYECKOW TOUKN 3PEHUS B PABHOW Mepe
OLLYTVMMO W B €ro Teopumn nybnmnyHoro MexayHapogHoro npasa — 0cobGeHHO nocne Ha-
Yyarna «xonogHon» BOMHGI. [paBabl pagn — XOTs 34ecb BorbLUe XO4ETCs cKa3aTb «Kop-
PEKTHOCTW pagn» — criegyeT OTMETUTb, YTO NPUYNHON METaMOPEO3 B NOMUTUHECKON

4 Kelsen H. La dictature du parti // Annuaire de I'lnstitut International de Droit Public. 1935
[Kenb3eH I. Ovktatypa naptum // ExxerogHuk MexagyHapogHOro MHCTUTYTa NybnnyHoro npasa.
1935].
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Teopumn Kenb3eHa B nepuog 1945—1955 rr. nocnyXunu He TONbKO €ro aHTUCOBETCKNE
B3rnsAabl, Kak 3T0 0ObIMHO NPUHATO Nonaratb. Bo BCAKOM cnyyae, MHe NpeacTaBnsiercs
Honee LenecoobpasHbIM paccMaTpuBaTh NX C TOYKM 3PEHUSI MECTa, KOTOPOe € TeX Mop
npuobpeTaroT rpaxkaaHckue (0bLwecTBeHHbIE) CBOOOALI B €0 TEOPUM AEMOKPATUM, YTO
3acTaBnseTt Kenb3eHa CKOPPEKTUPOBATL CBOE CyXAeHWNe 0 nnbepanbHon Tpagmuumn.

B ero pabortax 1920-x rr. npaBa 1 ceob6oabl BbICTynanu ABaxabl BTOPUYHbBIMUA
B onpeaeneHun gemokpatum. C 0gHOM CTOPOHbI, MMEHHO B TakO NOCTAHOBKE BOMpoca
Oblna 3anoxeHa naes MHOMBUAYanbHON CBOOOAbI, KOTOPYIO, COMMACHO 3aMevYaHnsIM
Kenb3eHa, oH cunTan obpeyeHHon nnu HegocTmkumon. OQHako, ¢ APYron CTOPOHBI,
MOCKOJbKY BO3MOXHbIE HapyLLUEHUs npas 1 cBob6oA MOryT MMETb MECTO NU1LLb B Ae-
MOKpaTMU4eCcKon cucteme, T.e. 6biTb pesynsratom Beibopa GOMbLUIMHCTBA, @ HE MEHb-
LUMHCTBA MIN OUKTaTOpa, — UX MHCTUTYLUOHAarnNbHbIE NPosiBreHnst (unu, ecnu ObiTe
TOYHEe, NONUTUYECKUI OXBAT TaKUX NPOSIBIIEHNI) 3aKMOYANNCh HE CTOMNMbKO B CUCTEME
WMHAMBUAYarnbHbIX rApaHTUA, CKONbKO B NPU3HAHMM NpaBa MEHbLUNHCTBA, YTO, COOT-
BETCTBEHHO, AENCTBOBASO Obl Kak Nyyllas rapaHTust HauBUAyanbHow ceoboabl — no
KpanHeln mepe, Ha KOHCTUTYLIMOHHOM YpOoBHe (He byaem 3abbiBaTb, 4To Kenb3eH He
OblN1 CTOPOHHNKOM BBELEHNS UICKOB O HEKOHCTUTYLIMOHHOCTYM (HapyLueHnn KoHcTuTty-
LMKM) CO CTOPOHbI OTAESbHBIX NULL B paMKax CUCTEMbl KOHCTUTYLIMOHHOTO KOHTPOIS, KaK
Ta, KOTOPYIO OH B KOHEYHOM UTOre noaaepxusan B crnyvae ¢ KoHctuTyumen AscTpum
1920 r.). OnbIT aBTOPUTapM3Ma MeXAy ABYMS BOMHAMM 3aCTaBUT €ro HECKOMNbKO nepe-
CMOTPETb CBOK TOYKY 3peHusi. Tenepb Kenb3eH Bynet akTuBHEE HacTamBaTb Ha TOM,
YTO CyLLECTBYET psia 06LLEeCTBEHHbIX CBOOOA, HEPa3PbIBHO CBA3AHHbLIX C 4EMOKpaTU-
€N, OAHOBPEMEHHO YCTaHaBNMBas OrpaHN4YeHns Ha BnacTb bonblnHcTBa. K Takum
cBobogam oTHocsTcA cBoboaa penurny, cBoboga MHEHUSI U NevaTu U Npexae BCero
cBoboaa Hayku. MHbIMK cnoBamu, 3To cBoOOAbI, KOTOPbIE HAMPAaBMSAT Y COXPAHSIIOT
WHTENNEKTyarnbHy0 aBTOHOMMIO MHAMBMAA, YTO ABMSETCA CBOEro poAa NpeanochInkon
€ro normMTUYECKON aBTOHOMUMU.

OpHako mexay nnbepannaMom 1 gemokpaTtuen Bcerga byaer cylectBoBaTb He-
KoTopas HanpsikeHHocTb. Cyasa no Bcemy, Kenb3eH Tenepb yxxe rotoB yBUAETb KOH-
TYpbl UICTOPUYECKOrO CTEYEHUS 06CTOATENLCTB B 3anafHblX CTpaHax, O4HaKo npwu
onpegeneHun 4emMoKpaTum NEPBEHCTBO BCE Xe oTaaeTcs hopManbHOMY MeToay
NPUHATUA pelueHnii. MNpexae BCero HeBO3MOXHO MOCTaBUTL 3HAK paBeHCTBa Mexay
3KOHOMMYECKUM U NONUTUYECKNM NbepanuamoM. BoT noyemy oH, Bonpeku Teopusam
Xalieka, NpogosmKaeT yTBepXaaTb YTO JeMOKpaTusa — 3TO cMcTemMa, CoBMecTumas
C NobOoN 3KOHOMWUYECKOWN CUCTEMOM U1, CreoBaTeNbHO, HE SBMAETCA CBOMCTBEHHOM
N1 KanuTanuamy'.

* %k %

Kak Mbl y>xe Bugenu, nonutuyeckoe mbllineHne Kenb3eHa He CBOAUTCS UCKIIO-
YNTENbHO K KPUTKKE NAeonorun B cdrepe npaBoBOW AOKTPYHbI, YTO, B CBOKO O4Yepeab,
NMOYTU HENPOMU3BOSbHO BbITEKAET U3 €ro 3ANNCTEMONOrMYECKon KoHUuenuun. Tak B 4em

5 Herrera C. M. Kelsen et le libéralisme // Le droit, le politique. Autour de Max Weber, Hans
Kelsen, Carl Schmitt / C. M. Herrera (dir.). Paris : L'Harmattan, 1995. P. 37—68 [Sppepa K. M.
Kenb3eH n nubepanuam // Mpaeo, nonutuka. BuaeHne Makca Bebepa, MaHca KenbseHa, Kap-
na Wmutta / K. M. Oppepa (pea.). Mapwx : ITApmatTtaH, 1995. C. 37—68].
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€ COCTOUT OPUTMHAaNbHOCTb KOHUEeNuun Kenb3eHa B UCTOpUKM NONMTMYECKON onno-
codpum XX B.? A 6bI ckasan, 4To, B KOHLENTyarnbHOM MNflaHe OHa 3aktoyaeTcs B COo-
BMELLEHMN UM aHTPOMONOrMYECKOro NeccumMmama v 3almTbl Aemokpatun's. Tak unm
MHa4e, 3TO KIOYEBOE 3BEHO, LIEHTPArbHbIN ANIEMEHT €ro TEOPUN.

Mo cyTun, B OCHOBE NONUTMYECKOMN KoHLEenuun Kenb3eHa nexuT NCTUHHAas KOHUen-
LMsa MMpa, B KOTOPOW €CTb MECTO Aaxe And aHTpononorun. bonee Toro, OH npuxogut
K BbIBOAY, YTO COUMarnbHble MHCTUTYTbI JOIMKHbI YYUTbIBATb MPMPOOY YenoBeka, «Te
npupoaHble hakTopbl, KOTOPbIE TaKke YNpaBnskoT coumnanbHbiMM hopmaumammn»'’. He
OTKa3bIBasiCb OT «4YUCTOro» noaxoaa, Kenb3eH HamepeH onupaTbCs 30eCb Ha NCUXO-
aHanus, cnyxaluui B ero Teopetndeckon 6ase 0CHOBOW AN aHanm3a coumnanbHbIX
OTHOLLEHWIA, KOTOPbIE, TaKMM 06Pa3oM, CBOASITCS K MX NMCUXONOrMYECKMM COCTaBIsA0-
LLIMM, NMOCKOMbKY coLmaribHOe AN HEro MOXeT 3apoXaaTbCs NULLb UHANBUAYATbHO.
Takvm 06pa3om, 3asBNsAs, YTO YenoBeveckas npupoda obycnoBrneHa «BpPOXAEHHbIM
WHCTUHKTOM arpeccumy, Kenb3eH CTpeMmnTCst He K TOMy, 4TOObl cchopMynmpoBaTh Me-
Tapm3nYecKMn Unm TeonorM4yecknin NOCTynar, a K KoHcTataumm akra, K «Hay4HoMy»
pesyneraTty. Ml npexae Bcero ncnxoaHanma rnokasblBaeT, YTO YeroBeK SBNSAETCA KOH-
(PINVKTHLIM CyLLIECTBOM, CMOCOOHBIM MOCTaBUTb NOA Yrpo3y 0BLLECTBEHHbIN MOPSIAOK,
€CINKN €ro He KOHTPONMPOBaTb. YYEHNEe NcMxoaHannaa He OrpaHNYnNBaETCS UCKIHOYN-
TenbHO onucaTternbHbIM NIaHOM; Kak MMHUMYM 3Ta MCMX0nornyeckas (ncmxmyeckas)
peanbHOCTb YeroBeKa Takke AaeT KIoY K BOSMOXHOMY U3MEHEHMWIO 3TOro nopsigka.
B nepuon nepecmoTpa B3rnsaos, 1.e. B 1930-e rT., OH nucan, 4To coumarnbHbIn Npo-
rpecc «NO4YNHAETCA UMMAHEHTHbIM 3aKOHaM, BblTEKAOLMM 13 NPUPOAbLI YeNoBekKa
W, criefoBaTenibHO, TaKkke U3 YeroBeYeckor Npupoabl MHCTUTYTOB» '8, ogHaKo npu
3TOM BEPHO TakXe W To, YTO nporpecc Nbor LMBUIM3aLmMm NpoucXoanT Yepes no-
OaBMNeHne NnNn caepXxmBaHme 4YernoBe4Yecknx NHCTUHKTOB. W npy 3ToM ncuxoaHanua
YUUT, YTO, B CUITY KMHTEPUOPU3aLUN» rOCNOLCTBA YEITOBEKOM OH MOXET NPOM3BOAUTD
NonuTUYECKNE N3MeHeHNst B cucteme. BoT noyemy Kenb3eH nuweT, 4To 4eMoKkpaTus
[aeT BO3MOXHOCTb peanunsaumm CBOEro poga ncuxogpamel, Katapcmuca ctpacten, no-
3BOMASA NpuaaTb 3TOMY MNONUTUYECKOE BbipaXKeHue, Torga Kak aBTokpatus nogasnset
NONUTUYECKNE NPEANOYTEHNS, YCUNmMBas npeapacrnonoXeHHOCTb K HACUNnK 1 peBo-
noummn. Takum 06pasoM, pasHuLa Mexay AeMOoKpaThel 1 aBTOKpaTMen 3aknovaeT-

'® Takast oOpUrMHanbHOCTb KOHLEMNLUMW, HA MOW B3rMs, NepeknukaeTcs ¢ naessMm Tpex MbiCrm-
Tenen, CbirpaBLLMX LeHTPasibHYyo porb B MOCTPOEHUM €ro KOHLeNUmMn AEMOKPaTUM, a UMEHHO
Pycco, Makca Beb6epa v 3urmyHaa Ppenga. Uto kacaercs «KEHEBCKOro rpapgaHuHay, To
Kenb3eH cTpemunTcs, 0COBEHHO B CBOMX NEPBbIX paboTax, BOCCTaHOBUTb &@MOKpaTUYECKNiA
pafunkanuam obLecTBEHHOro AoroBopa, YTobbl NpoAgyMaTb — U NErMTUMU3NPOBaTb — WH-
CTUTYTbI MPeACcTaBUTENbHOW AeMoKpaTun. B To e camoe Bpems oH Byaet paccmatpusaTb
coumornoruto Makca Bebepa, 1 ocobeHHo ero aHanu3a 6ropokpaTum 1 rocyaapcTea, He NpocTo
Kak onuncaHve peanbHOCTU, HO Kak NMonuTuyeckyto dpunocoduto. M, HakoHel, OH onepeauT
®peiiga B NpMMEHEHUN NPUHLMMNOB NCKUX0aHanu3a Kk CoBETCKOMY OMbITY, MCMOMb3ys pe3ynb-
TaTbl NICUXONOTMK TNyBUH B Ka4eCcTBE Hay4YHON OCHOBbI CBOEI aHTPOMOMOrMn.

7 La technique du droit international et I'organisation de la paix // Revue de droit international
et de |égislation comparée. 1934. P. 256 [TexHuka mexgyHapoA4HOro npasa u opraHnsaums
mMupa // XKypHan mexayHapoaHOro npasa 1 cpaBHUTENbHOTO npasoBefeHusi. 1934. C. 256].

'8 La technique du droit international et I'organisation de la paix.
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CS1 He B Xaxae BracTu, KOTOPOM He CyLlecTBoBarsno Obl B nepBoM cryyae (a ecnv bl
N CyLLECTBOBAIIO, TO TOMbKO B HE3HAYMTENBHON MEepe), a B HEKOHLIEHTPUPOBAHHOM,
pa3apobneHHoOM pacnpegerneHnm Bnactu, KoTopoe, TakuMm o6pasom, AenaeT BracTb
bonee TepnuMon.

OTa aHTpononoruyeckas nogoneka oobscHseT, novemy, Kenb3eH, cuntas cBobo-
[y «BEYHbIM CTPEMIIEHNEM YENOBEKay, Nonaraert, YTo BnacTb (rocrnoacTBo) ABNSETCS
«byHoameHTansHon npobnemori» NoNMTUKA. FOCNOACTBO HE ABMSAETCA 34eChb CUHO-
HMMOM pabCTBa, a yxxe Tem bonee oTcyTCTBUS NMpaB. 1o CyTH, 3TOT aKLEHT Ha BracTb
He OTAanseT aBCTPUNCKOro OPUCTa OT KOHLIENLUM NpaBa, NOCKONbKY «OTHOLLEHUS roc-
noacTea [Bnact] MbICIMMbI TOMbKO B pamMKax HopMaTUBHOTO nopsiaka»'®. VHbIMK cro-
BaMU, «TOMbKO B KAYECTBE HOPMbI MPOSIBNEHNE BNACTU MMEET (PyHKLIMIO rOCNOACTRA,
noaymHeHunsa». OgHako Takas cuctema, camoe Gonbluee, NPUBOAUT K MakCUMarnbHO
BO3MOXHOW AeMOoKpaTu3aLmm rocnofcTea, Ho HUKOUMM o6pa3om He K nogasreHunto. To
ecTb oHa bonee Tepnuma K CBOUM NoadaHHbIM.

MacwwTtabbl JaHHOM paboTbl He NO3BONAIOT NOAPOOHO OCTAHOBUTLCS HA BOMpOCe
aKTyanbHOCTV Nofo6bHoro BraeHust. Octaercs nulb OrpaHUYUTBCA TEM, YTO Noavep-
KHYTb 3HAYMMOCTb pa3MbILLIEHNS 00 3TOM Tpyae B TakOM ropoge, kak AQuHbI, KOTOPbIN
OOHOBPEMEHHO SABMNSIETCA Kak Konblbenbo AeMoKkpaThm, Tak U o4aroM Hambonee akTuB-
HOro OTKINMKa Ha ABwkeHune indignados. OQHO MOXHO Cka3aTb HaBEpHSIKA: B CUTyaLmm
Kpuanca, KOTOpYHo Mbl nepexunsaem, HadmHas ¢ 2008 r., gemokpaTuns okasbliBaeTcs
Ba)XKHOW KaK HUKOr4a — B TOM YMCne nepea nmuomM 3KOHOMUYECKOro aBTopmutapmamMa.
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HAYKA

KAK OPUONYHECKAA KATETOPUA:
CPABHUTENbHO-INMPABOBOE
WCCINEOOBAHMUE!

AHHOmMauus. B Hacmosiweli cmambe npednpuHsima rnorbimka KOMIIeKc-
HO20 cpasHUMeIbHO20 ucciedo8aHus MOHAMUS «HayKa» Kak rpaeosol
Kameeaopuu, ucrornb3yemol 8 UCMOYHUKaX U HOpMax pasfiudHbIX pasoebix
cucmem.

B nepsom pa3dene paccmMompeHb! U rpoaHanu3uposaHbl HOpMbI-0eghuHUUUU
MOHAMUS «Hayka» u poOCMEEeHHbIX PasosbiX Kameaopuli («Hay4yHas 0esi-
meribHOCMb», «Hay4Hble uccredosaHusi» u 0p.), paspabomaHHbie 8 MeXOy-
HapodHom ripase (8 pamkax KOHECKO) u npumeHsiembie 8 3akoHodamerlb-
cmee cospeMeHHbIX 20cydapcms, ekrrodasi Poccuto.

YcmaHoerneHo, 4mo mepMUH «Hayka» 8 CO8peMeHHOM rpase yrnompebris-
emcsi 00HO8PeMEHHO 8 08yX CMbic/iax, 0603Haqasi Kak 0essmesibHoCMb, Ha-
rpasrieHHyIo Ha rosly4eHue Ho8020 Hay4YHO20 3HaHUs (HayKa-rno3HaHue),
mak u ee peayribmamsl (Hayka-3HaHue).

Bo emopom pa3sdenie asmopom paccmampusaemcsi rnpasosasi Knaccugu-
Kauusi HayKu u Hay4HbIX uccriedosaHuli no d8ym 0CHOBHbIM (Uenu u rnpeo-
mem uccriedosaHusi), a makxe o 0ornoIHUMebHbIM Kpumepusm (criocob
¢uHaHcuposaHusi, 3Ha4eHue Ornsi 2ocydapcmea u obujecmesa u 0p.). Ycma-
HOB/IEHO, YMO 8 COBPEMEHHOM rnpase He ebipabomaHbl e0UHOO0bpa3Hbie
no0xo0b! K Kraccughukayuu Hay4Hbix uccredosaHul, npuyeMm makas cu-
myauyus xapakmepHa Kak 07151 Mexa0cy0apCmeeHHO20 KOHmMeKcma (pas-
Hble MoOXo0bl 8 pa3HbIX cmpaHax), mak u 0518 eHympuaocydapcmeeHHO20
KOHmMeKcma (pasHbie Knaccughukayuu 8 pa3Hbix UCMOYHUKaXx rpasa 00HoU
u modu xe cmpaHbl).

B cmambe ebisisrieHbl Hedocmamku 8 rpasosom orpedenieHuU Hayku 8 Poc-
cuu, 8 YacmHocmu omcymcemeue obwiel HopMbl-0eghuHUUUU 8 chedeparib-
HOM 3aKkoHoOamesnibcmee npu 3akpeneHuu cobcmeeHHbIX ornpedeneHull
Hayku 8 omoersbHbIX cybbekmax ¢ghedepayuu.

Knroyeenlie crnoea: Hopmbi-0ehuHUYUU, HayKa, Hay4Has 0essmesibHOCMb,
pyHOameHmarnbHble uccnedosaHus, npuknadHslie uccnedosaHusi, ompaciu
Hayku, Hay4Hble cneyuansHocmu, OOH, OHECKO, O3CP, EC.

DOI: 10.17803/2311-5998.2019.56.4.055-063

" WccnepoBaHue BbINOMHEHO Npu hMHaHCOBOW noaaepxke Poccuickoro choHaa dyHaaMeH-
TanbHbIX UCCNEfOBaHNIA B pamMkax Hay4yHoro npoekTa 18-29-15007 Mk « TeopeTuko-npuknaa-
Hoe mnccnegoBaHne HoOpMaTUBHO-MPABOBOMO PEryNMPOBaHNS CO3AaHNSA U PYHKLIMOHMPOBaHKS
YHUKanbHbIX Hay4YHbIX YCTAHOBOK Krnacca “MeracaneHc” B KOHTEKCTe pa3paboTku u peanvaa-
LM NpoeKTa NCTOYHMKA CneumanvaMpoBaHHOrO CUHXPOTPOHHOTO U3MyYeHUs 4-ro MoKoneHns
(MCCU-4)».
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SCIENCE AS A LEGAL CATEGORY:
COMPARATIVE LEGAL RESEARCH

Abstract. The article is an attempt to undertake a comprehensive compara-
tive analysis of a word «science» as a legal term utilized by sources and
norms of various legal systems.

The first part deals with law definitions of «science» and legal terms relat-
ing to it («scientific activity», «scientific research») as they are established
in international law (in UNESCQ) and applied in national legislation includ-
ing those of Russia.

The author concludes that the term «science» is used in modern law in two
meaning, i.e. the activity aiming at the creation of new knowledge («science-
cognition») as well as its results («science-knowledge»).

The second part deals with legal classification of science and scientific re-
search which is conducted according to two principal (purposes and subject-
matter of research) and supplementary criteria (financing, importance for
State and society etc.). Author concludes on the absence in the modern law
of uniform approaches to the classification of scientific research. Moreover,
this situation characterizes both inter-state context (different approaches in
different countries) and intra-state context (different approaches in various
legal sources of the same country).

The article also demonstrates weaknesses in the definition of science in Rus-
sia notably the absence of general federal law definition while several mem-
bers of Russian Federation have established their own definitions of science.
Keywords: law definitions, science, scientific activity, basic research, ap-
plied research, branches of science, fields of scientific specialization, UN,
UNESCO, OECD, EU.

1. Hayka-no3HaHue u HayKa-3HaHue

Mpu cbopmynupoBaHum npasun (HOPM) NOBEAEHMSA NIOAEN U OpraHM3aLmin B pasnuy-
HbIX cchepax oBLLECTBEHHOW XN3HU NpaBo OepeT 3a OCHOBY XapakTepusytoLime aTu
chbepbl cnoBa 1 BbipaxeHns obbl4HOTO si3bika. [ocnegHue B pesynstaTe npespa-
LLIaTCA B NPaBoOBble (LOPUONYECKME) KaTETOPUK, HYXAAOLMNECS, COOTBETCTBEHHO,
B NPaBOBOM OMpeaeneHnu.

lMpaBoBoOe onpegeneHne Haykn npeacTaBnsaeT N3BeCTHbIe CITIOXHOCTU B CBA3N
C TEM, YTO MCKOMOE CITOBO MOXET YyNnoTpebnsatbcsi B ABYX CMbicnax, 0603Havas, ¢ oa-
HOW CTOPOHbI, eATENbHOCTb, HAMPaBIEHHYIO Ha NOMyYeHNe HOBbIX 3HAHUN (Hayka-
no3HaHne), C OpYron CTOPOHbI, ee pe3ynbrar (Hayka-3HaHue).
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O6a cmbicna MOXHO NpocneanTb, 06paLlasicb K NPOUCXOXOEHUIO CIOBa «HayKay
B pasHbIX A3blkax. Tak, B JOCIIOBHOM NEPEBOE C HEMELKOTO A3blka Hayka (Wissenschaft)
€CTb He YTO MHOE, Kak COBOKYMHOCTb 3HaHWI (wissen — 3HaTb, \Wissen — 3HaHue, oc-
BEOMIEHHOCTb). AHaNOMM4YHOE NPONCXOXKOEHME CIIOBO «HAyKa» MMEET B JTAaTUHCKOM
a3blke (scio — 3HaTb CTPEJIA sciens — 3Hatowwmi, scientia CTPEJA 3HaHue, Hayka)?,
13 KOTOPOro OHO 3aTeM MepeLLsio B COBPEMEHHbIE DpaHLy3CKUIA, UCNAHCKWUI, Opyrue
pOMaHCKMNEe 53bIKK1, @ PaBHO B aHMMUNCKUIA S3bIK (HanpuMep, paHL,., aHrm., science; ucr.
ciencia) B cnaBsiHCKuX si3bIKax, B TOM Y/CNE B PYCCKOM, aKLEHT, HanpoTuB, caenaH Ha
AKTMBHOW COCTaBMSIIOLLEN HAYKN KaK NO3HAIOLLEN AeATENbHOCTU. 34eCb HETPYAHO yC-
MOTPETb POACTBO HayKu CO CIIOBOM «y4UTb», T.€. NpMobpeTaTb HOBblE 3HAHWS 1 Nepe-
AaBaTb WX ApYrMM Nogam (Cp. Nonbek. nauka — Hayka, oT uczy€ — y4uTb).

MonbiTka ropuanyeckn coBmMecTMTb 0ba cMbICa CrioBa «Haykay» npeanpuHsaTa
B pamkax FOHECKO — cneumanuanposaHHoro yypexaeHns OOH B Hay4HO-KynbTyp-
HoM 1 obpasoBaTenbHol cpepax?, YrieHammn KOTOPOro ABMSATCS BOMbLUNMHCTBO rocy-
napcTte 3emHoro wapa. B nepeom cmbicne nckomoe cnoso ncnonsdyetca KOHECKO
B €QNHCTBEHHOM YKCIe, BO BTOPOM — BO MHOXECTBEHHOM.

B cooTtBeTCTBUYM C rmobanbHbIM MeXAyHapOAHO-NPaBOBbLIM ONpeaeneHmeM Ha-
VKU1, NnpeanoxeHHblM MeHepanbHol koHdepeHumen KOHECKO — Bbiclumm opraHom
Ha ypOBHE NMOMHOMOYHBIX NPeACcTaBUTENEN BCEX rOCYAAPCTB-4YIIEHOB, UMEKLLMM AN
HWUX U OPYIMX CTPaH NIaHeTbl PEKOMEHAATENbHYIO CUMY.

«CnoBo “Hayka” 03Ha4aeT AesiTeNbHOCTb, C MOMOLLBI KOTOPOW YENoBEYECTBO,
nHaMBMAyanbHoO NnM6o HebGonbWNMK NNK donbMMK rpynnamMu, NpeanpuHUMaeT
OpraHM30BaHHYIO MOMbITKY NyTeM O6BLEKTUBHOIO N3yYeHnsi Habnogaemblx ABNEHN
1 NOOTBEPXOEHMSA UCTUHHOCTU €ro pesyrnsraTtoB nyTem obMeHa caenaHHbIMY BbIBO-
AaMu 1 NOMyYeHHbIMU AaHHBIMMY, @ Takke KomnnernansHoro o63opa OTKPbITb U MOHATH
NPUYMHbI, OTHOLLEHUS UITN B3aMMOCBSI3b PasnnyHbIX SBIEHWIA; CBOAUT BOEAMHO B CKO-
OpOVHUPOBAHHOM hOpMe NoACUCTEMbI 3HAHWUI NYTEM CUCTEMATUYECKOTO OTPaXKEHNS
N 0OBACHEHNST C MOMOLLbIO MOHATUIA; U NOCPeacTBOM 3Toro obecnevnBaeT cebe BO3-
MOXXHOCTb MCMNOMb30BaTb B CBOMX MHTEpPecax NOHUMaHue NpoLecCoB U ABMEHNUI, NPO-
NCXoasLLMX B NPUPOAE 1 obLLecTBe.

«TepMuH “Haykn” o3Ha4aeT KOMMIEKC 3HaHUN, PakToB U rMMNoTe3, B KOTOPOM TeOo-
pPETUYECKNIA ANEMEHT MOXET ObITb NOATBEPXKAEH B KPATKOCPOYHOWN UMW OTAaNEHHON
nepcnekT1Be, 1 B 3TOM NaHe BKIOYAET HayKK, 3aHMMaloLLmMecs coumanbHbiMu ak-
Tamu n seneHnsimmy (PekomeHgauus FOHECKO 2017 r. «B oTHOLIEHUW Hay4HOW ae-
ATENbHOCTU U Hay4HbIX pabOTHMKOB (MccnegoBaTenem)» ).

2 CmM.: HoBbI naTUHCKO-PYCCKMIA U pyccko-naTuHckuii cnosapb : 100 000 cnoe v crioBocove-
TaHun. M. : Jlom CnassiHckon kHurn, 2015. C. 446.

3 TMonHoe odmumansHoe HanmeHoBaHue: OpraHnsaums O6beamHeHHbIX Haumin no Bonpocam
Hayku, obpasoBaHusi n KynbTypbl. A66peBnatypa FOHECKO (UNESCO) obpasoBaHa OT Hau-
MEeHOBaHuWs AaHHOW opraHn3auumn B aHrnuickom a3sbike (United Nations Education, Scientific
and Cultural Organization).

4 YTBepxaeHa pesontouneit 39-in ceccum MeHepansHon koHdepeHumn KOHECKO 30 okTabps —
14 Hoabps 2017 r. Cwm.: OpraHu3aumsa O6begnHeHHbIX Haumin no Bonpocam obpasoBaHus,
Hayku 1 KynbeTypbl. AKTbl [eHepanbHon koHdepeHumn. T. 1. Pesontoumn. 39-a ceccus. Mapux.
30 okTabps — 14 HosiBpsa 2017 r. Mapwx : KOHECKO, 2018. C. 143.
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2. dsonouuAa NpaBoBoOro onpeaeneHns Haykm B aokymeHtax FOHECKO

Hopwmbl-geduHnunn, cogepxalimecs B PekomeHgaumm B OTHOLWEHUN HAay4YHON Aes-
TENbHOCTN M Hay4HbIX pabOTHUKOB (MccnegoBaTenen), npuHaTon KOHECKO 2017 r,,
npeacTaBnsitoT cOOOM yCOBEPLLUEHCTBOBAHHYO BEPCUIO OnpeaeneHns Hayku/Hayk,
BnepBble chopmynmpoBaHHOro MeHepanbHon koHdepeHumen FOHECKO B 1974 r.

MepBoHavanbHasa sepcua 1974 1. oTnnyaeTca OoT coBpemeHHoun Bepcuun 2017 T.

B HEKOTOPbIX CYLLECTBEHHbIX acnekTax: U3 onpeaeneHns «Haykn» B €4AMHCTBEHHOM

YUCIe UCKIIOYEHA CCbIIka Ha MaTeMaTMYeCKNEe CUMBONbI; B ONPeAeneHne «Hayk»

BO MHOXECTBEHHOM 4ucne Jo6aBrneHo CrnoBo «3HaHUA» 1 Ap. NonHOCTbIO NepBo-

HayanbHO npeanoxeHHoe KOHECKO onpeneneHune Hayku/HayK BbIrSAWT cregyto-

WM obpasom:

— «CnoBo “Hayka” o3Ha4aeT OeATENbHOCTb, C MOMOLLbIO KOTOPOW YErnoBe4yecTBo,
nHAMBUAYyansHo NM6o HeboNbLWMMM UK GonbLWMMK rpynnamMu, NpeanpuHUMaeT
OpraHM30BaHHYH NOMbITKY NyTEM OOBEKTUBHOIMO M3y4YeHUsi HabnoaaeMbIxX SBMEHUI
OTKPbITb U OBageTb MPUYMHHON LIENbHO; CBOAUT BOEAUHO B KOOPOUHMPOBAHHOWM
dhopme nonyvatoLmecs B pesyrnsrate NoaCUCTEMbI 3HaHUS NyTEM cUcTeMaTnye-
CKOTO OTpaXkeHMsi 1 OOBACHEHUST C MOMOLLbIO MOHATUMA, YacTO B 3HAYMTENBHOMN
CTEMNEHMN Bblpa)KaeMblX MaTEMaATUYECKMMUN CUMBOMAMK; 1 NOCPEACTBOM 3TOr0O
obecneymBaeT cebe BO3MOXHOCTb MCMONb30BaTb B CBOUX MHTEpecax NOHNMaHue
NPOLECCOB U SBMEHUI, NPOMCXOOALLUX B NpUpoae 1 obLLecTBey;

— «BblpaxeHune “Haykn” o3Ha4aeT KoMnnekc akToB U rmMnoTes, B KOTOPOM TeOpeTH-
YECKUI 3NEMEHT, Kak NpaBuro, MOXET ObITb NOATBEPXKAEH OObIYHBIMU METO4AMN,
1 B 3TOM MnaHe BKIOYAET HayKW, 3aHMMatoLLMecs coumanbHbIMKU dakTamm 1 sB-
nennamny» (PekomeHgaumsa FOHECKO 1974 r. «O craTtyce Hay4Ho-MccrnenoBaTterb-
CKMX PabOTHMKOBY ).

B HaunoHanbHOM NpaBe COBPEMEHHbIX rocyaapCTB HOPMaTUBHbIE AePUHNLNN
HayKN BCTPEYaKTCA JOCTAaTOMHO PeaKo, a TaMm, IAe OHM BCe Xe 3aKpenneHbl, 00bIYHO
KOppeCnoHANPYT 0gHOMY M3 ABYX onpeaeneHuin, npeanoxeHHsix KOHECKO.

Tak, B npaBe A3sepbarigxaHa n KazaxcrtaHa Hayka onpeferneHa B CMbICrie HayKu-
Nno3HaHus («Hayka» B eAMHCTBEHHOM 4Yucne no TepmuHonornm KOHECKO):

— «Hayka — obrnacTtb AeAaTenbHOCTM YenoBeka, COCTOsILLEN U3 nonydeHus, cbopa,
cuctemartumsaummn, o6paboTkm, pacnpoCcTpaHEHNs 1 NPUMEHEHNS OObEKTUBHbIX
3HaHUIN 1 MHOPMAaLMIA O CYLLIHOCTU MPOUCLUECTBUIA 1 peanbHOCTU» (3akoH Asep-
6anmxaHckon Pecny6nuku ot 14 nioHst 2016 1. «O Hayke»)P;

— «Hayka — cdepa yenoBedeckon AesaTenbHOCTU, YHKLNEN KOTOPOW ABNSAIOT-
Cs1 U3yYeHMe 3aKOHOB NMpMpoabl, 0bLLEecTBa 1 MbILeHUs, BolpaboTka 1 Teope-
TMyeckas cuctemaTusaumns 00bEKTUBHbBIX 3HAHUN O AeNCTBUTENbHOCTM B Lie-
NAX paunoHanbHOro UCNosb30BaHUA NPUPOAHbLIX 6OraTcTB N 3PPEKTUBHOIO

5 YTtBepxaeHa pesontoumnent 18- ceccum MeHepanbHol koHdepeHumnmn FOHECKO 17 oktsbps —
23 Hosbps 1974 1. Cwm.: OpraHu3auma O6benmHeHHbIX Haumin no Bonpocam o6pasoBaHus,
HayKku 1 Kynetypbl. AKTbl [eHepanbHon koHdepeHumn. T. 1. Pesontoumn. BocemHaguartas
ceccust. Mapwx. 17 okTabps — 23 Hosibpsa 1974 r. Mapwx : KOHECKO, 1975. C. 185.

6 TekcT Ha pyccKoM si3blke CM.: MHTEPHET-MopTan 3akoHodatenbcTBa cTpaH CoapyxecTtsa He-
3aBucumbix Mocygapcts. URL: http://base/spinform.ru/show_doc.fwx?rgn=88923.
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ynpasnexus obwectsom» (3akoH Pecnybnukn KasaxctaH ot 18 cdpespansa 2011 .

«O Hayke»)'.

B npase BbeTHama, HanpoTuB, HayKa OnNpeAenseTcst Kak HayKa-3HaHue («Hayku»
BO MHOXeCTBEHHOM 4ucne no TepmuHonorun FKOHECKO): «Hayka — cuctema 3HaHui
0 SIBMEHusIX, NpeaMeTax 1 3akoHax npupodbl, obwectsa 1 MbiwneHusa» (3akoH Co-
umanuctuyeckon Pecnybnukm BeetHam oT 9 mioHsi 2000 r. «O Hayke 1 TeXHOMNormmn» 8.

Kak n B 6bonbluMHCTBE CcTpaH Mupa, B Poccumn dpegepanbHoe 3akoHo4aTeNbCTBO
pacKpbIBaET HOPUONYECKUI CMbICI MOHATUSA «HayKa» KOCBEHHO, Yepe3 NpOon3BOAHbIE
OT Hee MpaBoBble KaTeropum: «Hay4Has (Hay4Ho-uccrnegoBaTenbckas) AeATeNbHOCTbY,
a TaKkKe «Hay4YHO-TeXHUYecKas AeATENbHOCTbY.

B 10 e BpemMs npsiMble HOPMbI-AeUHULIMN HAyKN COAepXaTcs B 3aKoHoaaTenb-
CTBe oTAenbHbIX cybbekToB Poccunckon ®epepaummn. B yactHocTn, B Pecnybnuke
TatapcTaH Hayka onpeferneHa B Ka4ecTBe No3HaloLwen AeaTeNbHOCTH, T.e. Kak HayKa-
nosHaHve: «Hayka — uenocTHas cuctema nonyyeHus, HakonneHns, npeobpasoBaHns
1 LenecoobpasHoro NPYMEHeHNS HOBbIX 3HaHWI O MPUPOAE, YenoBeke 1 0bLLecTBe»
(3akoH Pecnybnuku TatapctaH oT 18 utoHa 1998 r. Ne 1661 «O Hayke 1 Hay4YHoW Ae-
ATENbHOCTUY).

Takoe e onpegeneHne Haykn 3akpenrneHo B 3akoHoaartenbcTee YeveHckon Pec-
ny6nvkm (3akoH YeueHckon Pecnybnukm ot 6 despans 2007 r. Ne 4-P3 «O Hayke,
Hay4HOW 1 HAaYYHO-TEXHUYECKOWN AEATENBHOCTUY).

3akoHopaTenb Pecnybnukm Bypatus, co cBoer CTOpPOHbI, caenan Belbop B Nonb3y
LLUIMPOKOTO OMpeAeneHns Hayku, OXBaTbIBAIOLLENO 1 NMO3HALWYI0 AeATENbHOCTb, N ee
pesyneraTbl (Hayka-no3HaHue 1 Hayka-3HaHue, BMecTe B3dATble): «Hayka — cdepa vH-
TennekTyanbHON AesTENbHOCTU, COAEePX)XaHNeM KOTOPOW SBMSETCH NO3HAaHME CBONCTB
1 3aKOHOMEPHOCTEN pa3BMTUA Npupoapl, obLecTBa, Yenoseka. Hayka Bknoyaet
B ce0s1 AeATenbHOCTb NO3HALMX CYObEKTOB, OTHOLLEHMS, BO3HUMKatoLLMe B npoLecce
NONy4YeHNs N NCMOMNb30BaHUS HOBOIO 3HAHMWSA, CaMU Hay4Hbl€ 3HaHUSA (HAYYHYHO WH-
dopmauuto)» (3akoH Pecnybnuku Bypatus ot 27 Hoabpsa 1996 r. Ne 418-1 «O Hayke
N Hay4YHO-TEXHNYecKon nonutuke B Pecnybnuke Bypatnsa»).

BkntoveHune B 3akoHodaTenNbHble akTbl CyObekToB Pefepaumm cO6CTBEHHLIX HOPM-
AedVHLMIA Takoro pyHAaMeHTanbHOro NOHATUSA, Kak Hayka, Npu OTCYyTCTBUM aHarno-
TMYHON HOPMbI Ha 0bLLIEroCyapCTBEHHOM YPOBHE BbI3bIBAET BOMPOCHI C TOYKW 3pEHUS
cobnogeHns npaBun pasrpaHMYeHns NONTHOMOYNIA B HAYYHOW cdhepe, YCTaHOBMEHHbIX
KoHcTuTyumen Poccuiickon Qegepaumeir®.

7 URL: http://online.zakon.kz/document/?doc_id=30938581.

8 LuT. no nepeBoay Ha aHIMUIACKNIA 53bIK, ONyBNIMKOBaHHOMY Ha MHTEpHET-MopTane BcemmpHon
opraHusaummn HTennekTyansHon cobcteeHHocTU. CM.: Socialist Republic of Vietnam. Law on
Science and Technology (No. 21/2000/QH10 of June 9, 2000). URL: www.wipo.int.

® B cootBetcTBUM C M. 3 «PenepaTtBHOE ycTponcTBo» KoHCTUTYLmMn PO «obLyme BoNpock!...
Haykun» OTHeCeHbI K npegMeTamM COBMECTHOro BeaeHusi Poccuiickornt Pegepaumm u ee cyobek-
TOB. OTO 03HAYaET, YTO 3aKOHbI U MHble HOPMATMBHbIE NPaBOBbIE aKTbl MO AaHHBIM BOMPOCaM
MOryT n3gaBaTh Kak dpefeparbHble opraHbl BMacTu, Tak U opraHbl BnacTtu cyobekToB Poc-
cunckon depepaumn. 3akoHogaTenbCTBO cyobekToB Poccuiickon ®epepaunm no Bonpocam
HayKku, 04HaKo, JOMKHO MPMHMMATLCS B COOTBETCTBUM € dhefeparbHbIM 3aKOHOAATENbCTBOM
N HE MOXET eMy NPOTMBOPEUUTL (M. «e» Y. 1 CT. 72 u cT. 76 KoHcTuTtyumum PO).

4/2019

< 3I0HLIF1IMHOLaY

HEHVIE



60

ABTOPUTETHOE MHEHVIE Egz;’c’%ﬁ

umenn O.E. Kyradura (MIIOA)

Kpome TOro, cutyauus, korga cyobektel egepanmm camoCcToATENbHO, KaxXabln
Mo-CBOEMY, IOPUANYECKN DUKCUMPYIOT CMbICIT HAYKKN, CO3AaeT PUCK Ae3nHTerpaumm
€[MHOro Hay4HOro NPoCTpaHCTBa CTpaHbl (Hayka B cyobekTe Pegepauumn A mMo-
XET He cumTaTbCsl HayKoM No CMbICIy 3akoHoAaTenbcTBa cyobekta Penepauuu b
nTao.).

3. Haquaﬂ AeATeNIbHOCTb U Hay4Hble nccriegoBaHus

MockonbKy NpeaMeToM NPaBOBOro PerynnpoBaHns B Hay4YHOU cdrepe ABnsTCH Aes-
TENbHOCTb NOAEN U OpraHM3aumin, BO3HMKaOLWNE B X04e 3TOW AeATeNnbHOCTH obLLe-
CTBEHHbIE OTHOLLUEHWSI, B 3aKOHOAATENbCTBE O Hayke BONbLUMHCTBA rocygapcTs 3a
OCHOBY B35iTbl MPON3BOAHbIE OT HEE KaTEropmm, KOTopble ABMATCH CUHOHUMAaMK UNn
ONM3KUMKU NO CMbICIY HayKe-NMO3HaHMWIO: Hay4YHasi, Hay4YHO-UccrnegoBaTenbckas aes-
TENbHOCTb, HAy4HbIE UCCIEA0BAHUS UMK, KPaTKO, MCCNeaoBaHus.

Tak, B 3akoHogaTenbCcTBe benapycu noHATNE Hay4YHOW AEATENBHOCTM NONYy4YMIio
cnepytollee onpeaeneHne: «HayyHasa AesaTenbHOCTb — TBOpYECKas AESATENbHOCTb,
HanpaBneHHasi Ha Nory4YeHe HOBbIX 3HAHWI O NpMpoae, YernoBeke, obLLecTBe, UC-
KYCCTBEHHO CO3[laHHbIX 06 bEKTax M Ha MCNOMb30BaHUE HayYHbIX 3HAHWI AN paspa-
BOTKM HOBbIX CNMOCOGOB UX NpuMeHeHus» (3akoH Pecnybnuvkm benapyck oT 21 okTabps
1996 r. «O Hay4HON AesTernbHOCTU» )™,

AHanoruyHas kateropusi sBnsieTca 6a3oBor 4151 NPaBOBOro PErynmMpoBaHust Hayku
Ha degepansHoM ypoBHe B benbrum: «HayyHasa aesatensHocTs — nobasi cucrematu-
Yyeckas 0esATeNbHOCTb, TECHO CBA3aHHasi C CO34aHNEM, NPOM3BOACTBOM, NPOABUXKE-
HWEM, pacnpoCTpaHEHNEM 1 MPUMEHEHNEM HAYYHbIX N TEXHUYECKUX 3HAHWIA BO BCEX
cdrepax HayKu U TEXHOMOIUN U, B YHAaCTHOCTU, HAy4HbIE UCCNeaoBaHus, 3KCNepumMeH-
TanbHble pa3paboTku, Hay4YHbIE N TEXHUYECKME YCNYTU, BKIOYasa COXpaHeHWe 1 npea-
CcTaBneHve 06LEeCTBEHHOCTN KyNnbTYPHOro Hacneanst u obpasoBaTtenbHbIe YCyrn»
(Koponesckoe noctaHoBrneHue ot 25 dpespans 2008 r. «O6 yctaHoBneHun ctaTtyca
Hay4yHOro nepcoHarna gegepanbHbIX HayYHbIX yupexaeHun»)'.

B denepanbHom 3akoHoOaTenbCTBE O Hayke LLiBeviLapum BbIOOp caenaH B Nonb3y
KaTeropum «Hay4Hble nccnegoBaHus (MCCcnefoBaHmsa» ), NAKOHUYHO OnpeaerneHHON Kak
«METOAMNYECKUIA MOUCK HOBbIX 3HaHWU» (PegepanbHbIn 3akoH oT 14 gekabpsa 2012 .
«O nooLpeHnn nccnegoBaHuii  MHHOBaLMN» )'2,

AHanornyHoe noHsiTue, onpeaeneHHoe B 6onee NPOCTPaHHbIX BbIPaXXEHUSAX, Mbl
Haxoaum, Hanpumep, B 3akoHe oT 9 aHBaps 1986 r. «O6 onpeaeneHnn OCHOBHbIX
NPUHLMMNOB HAy4YHbIX U TEXHOMOrMYECKNX UCCNEeAoBaHNA» addpPUKaHCKOro rocyaap-
ctBa Manu: «B 3HayeHun HacToswero 3akoHa nog HayYHbIMU UCCreoBaHUAMU MO-

10 Cm.: HaumoHanbHbI NpaBoBov MHTEpPHET-NopTan Pecny6nukm Benapyce. URL: http://pravo.
by/document/&guid=3871&p0=V19600708.

" Cwm.: 25 février 2008. Arrété royal fixant le statut du personnel scientifique des établissements
scientifiques fédéraux. URL: www.ejustice.jost.fgov.be/eli/arrete/2008/02/25/2008021029/
justel.

2 Cm.: Loi fédérale du 14 décembre 2012 sur I'encouragement de la recherche et de I'innovation.
URL: www.admin.ch.
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HUMaeTcsa nbas MHTenneKkTyaneHas AeaTenbHOCTb U Nobasi aKkCnepuMeHTarnbHas
paspaboTka, nopoxaarLne HOBbIe 3HaHUS, KOTOpble CMOCOOCTBYIOT COLMANbHOMY,
3KOHOMMWYECKOMY W KyNbTYPHOMY mnporpeccy» .

B 3akoHe ot 9 mtoHst 2000 r. «O Hayke u TexHonoruny» BeeTHama, rge, kak oTme-
Yanochb BbIlle, HayKa onpeneneHa B 3Ha4YeHUM HayKn-3HaHWS, HayKa-No3HaHue Toxe
pacKpblBaeTCH Yepes KaTeropuio HayYHbIX uccrnegoBaHuii: «Hay4yHble uccnenosa-
HWS — OeATENbHOCTb MO OTKPLITUIO U UCCNEAOBAHMIO ABMEHWIA, NPEAMETOB U 3aKOHOB
npupoabl, obLIEeCTBa U MbILLMEHUS, U NO BbipaboTke peLleHnin Ans NpakTuy4ecKoro
NPUMEHEHUSAY.

KaTteropus Hay4HbIX UCCreaoBaHU 3aHMMAET BaKHOE MECTO U B MEXAYHapOaHO-
NpaBOBOM perynMpoBaHvun Hayku. Tak, B BbllleynomsaHyTon Pekomengaummn FOHECKO
2017 r. «B OTHOLLEHWUN Hay4YHON AEATENbHOCTM U HayYHbIX paboTHUKOB (MCCnepoBaTe-
nen)» AaHHas KaTteropms NPakTM4eCckn NAEHTMYHA MO CMbICIY HAyKe-MO3HaHWUIo, C TON
pasHuLEen, YTO B OCHOBY NPaBOBOro ONpeaeneHnst Haykn-no3HaHust («kHaykay» B e4uH-
CTBEHHOM 4ucrie no tepmuHonorny KOHECKO) nonoxeHo cnoBo «AesTENbHOCTbY,
a B OCHOBY OnpeferneHns Hay4YHblX NCCNEAOoBaHNA — CIOBO «MPOLECChI»: «...TEPMUH
“Hay4Hble nccregoBaHmsa” 03Ha4YaeT NPOLECChl N3yYeHUs!, SKCMEPUMEHTUPOBaHNS,
KOHUeNnTyanusauum, NpoBEPKM U NOATBEPKAEHMS TEOPUU, CBA3AHHbIE C NOMYyYEHEM
HOBbIX HAayYHbIX 3HAHUNY.

B nokymeHTax KOHECKO BcTpevaeTcsa u kateropusi Hay4Ho-MccrnegoBaTenbCKomn
peatenbHocTu: «Hay4Ho-uccnegoBartenbckasa AeAaTenbHOCTb — nobas cuctemaTunye-
Ckas 1 TBOpYECKas OeSATENbHOCTb, HaMpaBneHHasa Ha yBennyeHne obbema Hay4HbIxX
3HaHWI 1 Ux npumeHeHusa» (Pekomengaums KOHECKO 1978 r. «O mexayHapogHom
cTaHOapTM3aLMmM CTaTUCTMKM B 06NacT HayKu 1 TEXHUKN» )4,

CornacHo PekomeHgaumm FKOHECKO 1978 r. Hay4yHOo-MccnegoBartensckasa aes-
TENbHOCTb BXOAWT B codepkaHne Gornee LWMPOKOWN KaTeropmm «Hay4HO-TEXHUYECKas
OeATenbHOCTbY, KOTOpasi BKIMHOYaeT B cebs Takke aKkcnepMMeHTanbHble pa3paboTky,
Hay4YHO-TEXHUYeCckMe obpaszoBaHNe 1 NOArOTOBKY, HAy4YHO-TEXHUYECKNE CryXKObl.

B uenax noHMmaHusi ocobow Nnpupoael Hay4HbIX NCCneaoBaHui / Hay4Hon / Hay4-
HO-UCCrneoBaTeNbCKON AEATENBHOCTU, OTNMYAlOLLEN UX OT APYrMX BUOOB AEeATENb-
HOCTM YeroBeKa, BaXKHYI POSib UrpatoT pasbsCHEHUS], KOTOPbIE BKITHOYEHbI B pa3pa-
BoTaHHbI noa arnaor OpraHn3auumn 3KOHOMUYECKOrO COTPYAHUYECTBA U Pa3BUTUS
(OBCP) MexxgyHapOoaHbIN CMPaBOYHUK MO BOMPOCaM CTaTUCTUYECKOrO yYeTa Hay4HOW,
TEXHOIOMMYECKON N MHHOBALMOHHON AeatenbHocTun («PykoBoacTtBo ®dpackatu: Opu-
€HTMPbI No cbopy M CoobLLEHMIO AaHHbIX 00 MCCNenoBaHNAX U SKCNIEPUMEHTASbHbIX
paspaboTkax»)'.

3 Cm.: Loi Ne 86-11/AN RM Déterminant les principes fondamentaux de la recherche scientifique
et technologique. URL: http://mail.cnom.sante.gov.ml.

4 YTBEpxaeHa pesontounen ageaguaTton ceccum MeHepansHol koHdepeHuun KOHECKO 24 ok-
TA6ps — 28 HOs6ps 1978 1. (cm.: OpraHusaunst O6begnHeHHbIX Hauuii no Bonpocam obpa-
30BaHus, HAayKn 1 KynbTypbl. AKTbl [eHepanbHon koHdepeHumu. T. 1. Pesontoumn. [iBaguaras
ceccus. Mapwx. 24 okTabps — 28 Hosibps 1978 r. Mapwx : KKOHECKO, 1978. C. 141—154.

5 Cm.: Manuel de Frascati 2015: Lignes directrices pour le recueil et la communication des don-
nées sur la recherche et le développement experimental, Mesurer les activités scientifiques,
technologiques et d’innovation. Paris : OECD Publishing, 2016. P. 45—86.
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CornacHo aToMy JOKYMEHTY, MpeaHa3Ha4YeHHOMY, kak 1 pekomeHaaummn FOHECKO,
Ans 406POBOMNBHOMO NPYMEHEHWS rOCyAapcTBaMm, HayYHbI€ UCCNegOBaHNSt U OCHO-
BaHHbIE Ha HMX 3KCMEepMMEHTarbHbIE pa3paboTky (Co3aaHne HOBBIX MU YyYLIEHHbIX
BMAOB TOBApOB, YCIyr 1 T.4.) UMEIT MECTO, KOraa BhIMNOHATCA BCE NATb HUXKene-
PEeYNCNEHHbIX KPUTEPUEB:

1) KpUTEpU HOBU3HBI;
2) KpUTepwuii KpeaTMBHOCTHU, T.€. TBOPHECKUI XapakTep OeATENbHOCTY;
3) KpuTepwuii HeonpeaeneHHOCTH, T.e. HEBO3MOXXHOCTb 3apaHee TOYHO CNpPOrHO3npo-

BaTb pe3ysnbTaT U YyCUms no ero nosny4YeHuto;

4) KpUTEpU CUCTEMATUYHOCTW, T.€. NNIaHMPOBaHWE COAEPXKaHUSA U pesynbraTa ges-

TEMNbHOCTU (C Y4ETOM OrpaHuUYeHNs], BbITEKAIOLLErO N3 NpeabiayLLEero Kputepus);
5) nepepaBaemMoOCTb UNM BOCNPOU3BOAMMOCTb, T.€. CMOCOOHOCTL NepeaaBaTtb ApYruM

W1 BOCNPOM3BOANUTL MOSyYEHHbIE pe3ynbTaThbl, BKIOYasi BO3MOXHOCTb UCMOSb-

30BaHWS HOBbIX 3HAHUI APYTMMU NCCNELoBaTENAMMU.

B cnpaBoyHmnke OOCP Takke NnpMBoasiTCS NpUMEpbI BbIMOSIHEHWS / HEBBLIMOSTHEHMS
yKa3aHHbIX KpUTEPMEB B OTHOLLEHUMN KOHKPETHBIX BUAOB AeATENbHOCTU: «ExxeqHeBHas
pernctpauusi ypoBHel TemnepaTtypbl 1 aTMOCHEPHOro AaBNeHWs NpeacTaBnseT cobon
He OeATenbHOCTb NO UCCNefoBaHUAM U pa3paboTkaM, a TEKYLLYI NpakTuKy. Hanpo-
TWB, MOUCK HOBbIX METOAOB U3MEHEHMS TEMMNEPATYpPbl ECTb NCCNEAOBaHWS 1 pa3pa-
0O0TKW, PaBHO Kak n3yyYeHue v oBeaeHue 40 CTagum NPakTUYeCcKoro NCnonb30BaHUs
HOBbIX MOZENen METEOPONOrMYECKNX MPOrHO30BY». «AHANOMMYHLIM 06pPa3oM, PYTUHHbIE
TECTbl, TAKME KaK aHanm3bl KpOBW 1 BakTepmnonornyeckme npobsbl, OCyLLecTBRseMble
B pamKax MEeOMLUHCKUX OCMOTPOB, HE OTHOCATCS K UCCINeA0BaHNSIM 1 pa3paboTkam,
B OTNM4YME OT NMpPOrpamMm aHarnm3oB KPOBU B OTHOLLEHUN crnieumnduieckmnx rpynn nauu-
€HTOB, KOTOpbIE NMPUHMMAIOT HOBbIN (hapMaLLeBTUHECKUIA MPOAYKT»'C,

B Poccun B 0CHOBY NpaBoOBOro perynMpoBaHus Hayku NomnoXeHa KaTeropusi Ha-
YYHOW = Hay4YHO-UCCeaoBaTeNbCKON AEATENBHOCTHU, CNEeLMdUYECKUM NPOSIBNEHNEM
KOTOpPOW Npu3HaHa Hay4HO-TEXHUYECKasi AeATEeNbHOCTL (B OTNu4Yue ot PekomeHgauum
FOHECKO 1978 r., rae, HanpoTKB, Hay4YHO-UCCeaoBaTenbCkasa 4eATENbHOCTb BXOAUT
B COAEpXaHNe Hay4YHO-TEXHUYECKOW AEeATENbHOCTM).

CornacHo ®egepanbHomy 3akoHy oT 23 monsa 1996 r. Ne 127-®3 «O Hayke u ro-
CyOapCTBEHHOW Hay4YHO-TEXHUYECKOW NOMNUTUKEY:

«HayuHas (Hay4Ho-uccnegoBaTenbckas) AesTenbHOCTb (fanee — HayvHas fe-
ATENbHOCTb) — AEATENbHOCTb, HanpaBreHHasi Ha NoNy4YeHne U NPUMEHEHNE HOBbIX
3HaHUNY;

«Hay4Ho-TexHu4eckast 0eATENbHOCTb — AEATENbHOCTb, HaNpaBneHHas Ha nony-
YeHue, NPUMEHEHNE HOBbIX 3HAHUI ANSA PeLUEHUs TEXHONOMMYECKNX, UHKEHEPHBIX,
9KOHOMMYECKMNX, COLMarbHbIX, 'YMaHUTaPHbIX U UHbIX NpobrnemM, obecneyeHns yHk-
LIMOHNPOBAHMSA HayKKN, TEXHUKM 1 NPON3BOACTBA KaK eAMHON cuctembl» (CT. 2 « OCHOB-
Hble MOHATUSA, NPUMEHSAEMbIE B HacTosiLeM PeaepanbHOM 3aKOHEY ).

6 Cm.: Manuel de Frascati 2015. P. 51—52.
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AHHOMauus. Llenbo cmambu s8n19emcs aHanu3 npaesossix npobriem,
cesi3aHHbIX ¢ 3awumol rpas u ceobod yernoseka rnpu paspabomke u npu-
MeHeHUU cucmem UCKycCmeeHHo20 uHmersiriekma 8 Eeponetickom Co-
to3e. [lpedmemom cmambu 8bicmynarom HOPMbI MexX0yHapoOHO20 rpasa
u npasa Esponetickoeo Coro3a, HarpasneHHble Ha peweHUe yKa3aHHbIX
npobnem. Cmamabsi HanucaHa ¢ Ucronb308aHuUeM obuweHayYHbIX, puso-
COQOCKUX U crieyuarnbHbiX PUOUYECKUX Memodo8 ro3HaHuUsl, 8 YacCmHocmu
popMarbHO-PUOUYECKO20, CPaBHUMEIbHO-NPagoeo20, aHaIUMU4YeCcKo20
memo0do8 u cucmemHozo rnodxoda. lNpueedeHHbIlU 8 cmambe aHanu3 cucme-
Mbl 2apaHmul 3awumal rpas u ceobod yenoseka 8 Esponetickom Coro3e
rpu 8HeOpeHUU U Ucronb308aHUU CUCMEM UCKYCCMBEHHO20 UHMesIekma
ocywecmernsiemcsi 8 pocculickol ropuduveckol Hayke erepeabie. Ha ocHose
aHarnu3sa Oelicmeyouux npasosbix HOPM Uccriedo8aHbl B03MOXHbIE yepo-
3bl HapyweHusi npas u ceobod yemnoseka 8 Esponetickom Coro3e rpu npu-
MEHEeHUU CUCmeM UCKYCCMBEHHO20 UHmersnnekma. PaccmompeHbi nodxod
K obecrnie4yeHuro cucmembl eapaHmuli rpas u ceobod yYenoseka e EC; porb
UHCMUMymos, opa2aHos8 U y4YpexoeHuli Eeponetickozo Coro3a 8 0aHHOM
npouyecce, 8 YacmHocmu porb Egponetickoeo ombydcmeHa. apaHmuu npas
U c80600 Yeroseka paccMoOmpeHbl Yepe3d rpu3sMy KOHUenyuu «xopoweao
ynpasnerus». lNpednazaromces nymu obecredeHusi 2apaHmuli npas 4yeso-
geka rpu egedeHuUU 8 060pOmM MexHOIo02ull UCKYCCMBEHHO20 UHMeriekma
u packpbligaromcsi obnacmu 8 ykazaHHoU cghepe, mpebyrouwue usmeHeHUU
8 NpasosoM peaynuposaHuu. lNonoxeHusi, chopmynuUpPo8aHHbIe 8 HaCMOosi-
wel cmamsbe, Mo2ym Bbimb UCMO/Ib308aHb! 051 ocyujecmerneHust 0anbHel-
wux uccnedosaHull 1o 80rnpocam, cesi3aHHbIM C pa3sumuem U UCrob306ea-
HUEeM UCKYCCmBeHHO20 UHMmesisiekma, a makxe Orisi Co8epueHCcmeosaHust
npasosol 6a3sbl 8 daHHOU obracmu.

Knrodeenie cnoea: Esponietickuti Coro3, UCKYCCMEEHHbIU UHMesiiekm, po-
bomomexHuka, Eeponelickuli ombydcmeH, npasa Yyerioseka, 3awuma rnpas,
HapyweHue nopsioka yrnpasneHus.

DOI: 10.17803/2311-5998.2019.56.4.064-090

" WccnepnosaHue BbINOMHEHO Npu huHaHcoBor nogaepxkke POOU, rpaHT Ne 18-29-16150/18.
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ARTIFICIAL INTELLIGENCE, ROBOTICS
AND THE PROTECTION OF HUMAN RIGHTS
IN THE EUROPEAN UNION

Abstract. The aim of the article is to analyse the legal problems associated
with the protection of human rights and freedoms in the development and
use of artificial intelligence systems in the European Union. Scope of the
study are the norms of international law and European Union law, aimed at
solving these problems. The article is written using general scientific, philo-
sophical and special legal methods of cognition, in particular, formal-legal
comparative-legal, analytical methods and systematic approach. The analysis
of the system of guarantees of the protection of human rights and freedoms
in the European Union related to the development and use of artificial intel-
ligence systems, given in the article, is carried out for the first time in Russian
legal science. Based on the analysis of the existing legal norms, the article
examines possible threats of the violation of human rights and freedoms in
the European Union when using artificial intelligence systems. The article
gives the approach to ensuring the system of guarantees of human rights
and freedoms in the EU. The role of the institutions, bodies and offices of
the European Union in this process, in particular, the role of the European
Ombudsman, is considered. The guarantees of human rights and freedoms
are given through the prism of the concept of «good governance». Based on
the results, the article gives possible ways of ensuring human rights guaran-
tees in connection with the circulation of artificial intelligence technologies
and reveals the areas which require changes in legal regulation. The provi-
sions formulated in this article can be used to carry out further research on
issues related to the development and use of artificial intelligence, as well
as to improve the legal framework in this area.

Keywords: European Union, artificial intelligence, robotics, European om-
budsman, human rights, protection of rights, maladministration.
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BBegeHue

C nosiBneHnem rocynapcrea v npaea npaBa YenoBeka Bcerga obinm cambiM addek-
TVMBHbLIM MOTUBATOPOM MOBEAEHMSA MOAEeN 1 cnocoboM ynpasneHvs nMm, CpeacTBoMm
rocy4apCTBEHHOrO yrnpaBneHnsi obLecTBoM. OTO OCTanock yaoOHbIM MHCTPYMEHTOM
W ONS MHTErpPaLMOHHbIX OpraH1M3aLumin, B YaCTHOCTU B UX NPU3HaHHOW moaenu — EB-
ponelickom Coto3e.

W ecnn Becb Habop npaB 1 cBobo YernoBeka u He Obin 0603HaYeH B MOMEHT CO3-
faHus EC, TouHee EQYC, TO OH MMMaHEHTHO NPUCYTCTBOBAr eLle B KOMMYHUTaPHOMN
naee MonHe-LymaHa 1950 r., B TOM, 4TO rocyaapcTea 06beAnHATCA Ha OCHOBE He-
OTbeMIIEMbIX MHTEPECOB COCTaBMSIOLLMX COK3 roCyAapcTB U HAPOAOB, KOTOPbLIE CO-
CTOAT M3 rPpaXX[aH, a cnegoBaTenbHO, U3 MHTEPEeCOoB noaen Toxe. B ceoto ovepenp,
WHTErpaumio criegyeT OCyLLEeCTBNATbL NO3TANHO — M HA KaX40M 3Tane AOSKHO Mpo-
NCXOOUTb YryuLLEHME NOSNOXEHUS rpaxaaH.

OT0 [ABa rmaBHbIX YCNOBUSI MHTErpaLum, NO3BONSAOLLME COEANHNUTL NHTEPECHI FOCY-
AapcTBa C MHTepecamu Kaxaow otaenbHom NnyHocT. Onopa Ha MHTepecChl rpaxaaH
N CNOCOBHOCTb COEAMHUTB UX C UHTEPECaMM rocygapcTBa YyCUNMBAKOT BHYTPUIOCY-
OaPCTBEHHYI MHTENPMPOBAHHOCTb, YTO AAET B pe3ynbraTe 1 YyCUNeHne mexrocyaap-
CTBEHHOW MHTEerpaumm. Takas B3aMMOCBsi3b BHYTPUrOCyAapCTBEHHON MHTErpaumm
W UHTErpauum MexayHapoaHou MMeeT YpesBblyariHo 6ornbLuoe 3HaYeHne, 0COBEeHHO
Ansa dbegepaTtmBHbIX rOCY4apcTB, K KOTOPbIM OTHOcUTCA Poccuiickas degepauus.

Mpw 3TOM CaMo NpefoCTaBMNeHNE NpaB rpaxxgaHam Havyanoch He ¢ 3aKkoHoaaTerb-
HOTrO 3aKpenneHns nx B yYpeanTernbHbIX JOTOBOPAX, @ C NPaKTUYECKOM AESATENbHOCTM
Cyna EBponenckmx coobuiecTts. CHavana a1o 6binu Tunu4Hble Ans gunocogmm rocy-
AapcTea BceobLero narogeHcTems npasa, a NOTOM OHW CTanu pacLUMpsTLCS U MOoMy-
ynnm B Xaptumn EBponenckoro Coto3a 06 ocHoBHbIx npaax 2000 r. camblil COBpEMEH-
HbI U NpUBREeKaTenbHbIn nepeyveHb. Ero MoXHO paccMmatpuBaTh Kak cBoeobpasHyto
NpaBOBYO MOEOMNOrMYECKY0 BUTPUHY €BPONENCKON AEMOKpaTUM.

C passanom CCCP mHorue coumanbHble npaea U CouManucTUYeckme JOCTKEHNS
ObINK yCcneLwHo 3anMCTBOBaHbI €BPONENCKMM NMPaBOM U NPaKTUKON, a naeonornyeckas
6opbba no Bonpocam npae 1 ceBobof YenoBeka 1 rpaxaaHuHa bbina gopmansHO 3a-
BEpLUEHa B Mosb3y 3anagHon AeMOKpaTuu.

CerogHs, B yCNOBUSIX LLECTOrO Hay4YHO-TEXHOMOMMYECKOro yknaaa, npoucxoauT
BCeOObEMNIOLLANA KapAMHanbHas cMeHa MUMponopsaka, B KOTOPOM MEHSIHOTCS 3KOHO-
MUKa, NonMTKKa, NPaBo, MOEONorns, LEHHOCTU U faXe cama YenoBeyeckast IMYHOCTb,
He roBOps! YK O MpaBax YerioBeka.

Bo3mMoxxHOCTU 3dhPEKTUBHOIO NPUMEHEHUSA UCKYCCTBEHHOIO UHTENNeKTa (aa-
nee — V) n poboTOTEXHMKM AenatoT KONMYeCTBO YerloBe4eCcKoro Mmatepmana, Heob-
xoaumoro gnsi obecneyeHns NnoTpebHocTe HOBOM poBOTU3NPOBAHHON SKOHOMUKM,
OCHOBaHHOW Ha NCKYCCTBEHHOM MHTENMNEKTE, M3ObITOYHbIM. [103TOMY HEYAMBUTENBHO,
41O Npodeccop Pykysma HegaBHO OTMETWN B Ka4eCTBE ObLLel TEHOEHLMN Pa3BUTUSA
COBpPEMEHHOrO0 00LLecTBa NageHne MHTepeca K AeMokpaTum 1 61opokpaTnsaumio BHy-
TPEHHEN XKN3HW,

2 [aHunos M. dykysima packpbin cekpeT MytuHa n Tpamna // PUA HoBocTn 17.09.2018. URL:
https://ria/ru/analytics/2018 09 18//15 286 75757 .html.
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Bopbba 3a npaBa MHOrOYMCNEHHbIX CEKCyarbHbIX U APYIMX MEHbLUMHCTB noame-
HAeT cerogHs 3ab0Ty 0 NpaBax Yenoseka, 4EMOKpPATUX, OQHOBPEMEHHO CMOCOBCTBYS
N COKpALLIEHUNIO «HEHYXXHOro» HaceneHus. «Yxe 6onee 20 net 3anag BMeLLMBaETCS
B Aeria MHOrMx CTpaH noA nNpeanoroMm rnpae YenoBeka. YcuneHue asToputapuama
B MHOrOMOMSAPHOM MUpPE, @ Takke HeQOBOMbCTBO M arpeccusi Mo OTHOLLEHMIO K 3ana-
Ay CTaBAT nof COMHeHVe Moaernb rnobanusaumm npas YenoBeka, O KOTOPOW MevTanu
Ha pybexe BEKOB»®.

Ha nyTtu B Byayuiee, kak Ha kapTuHe BacHeuoBa «Tpu Goratbips», MUp CTOUT
nepen BbIGOPOM: YbW UHTEPECHI A0MKHBI ObITe OCHOBOMOMarawLwmMn? focygapcTea,
obLecTBa unu vyenoseka?

TpaaVuUMOHHBIE «rOCYAAPCTBEHHMKMNY, €CTECTBEHHO, CHMTAIOT MaBHbLIM akTOPOM
OyayLuero rocyaapcTBo U ero MHTEpeCHI.

KoMmyHucTbl (Hanpumep, npoekT C. Ma3sbesa)* B kayecTBe 0CHOBHON Lienu Poc-
cun B bnivpkanwem ByayLiem BUAAT HanpaBiieHHOCTb HOBOWM «YMpPaBnseMOn PbIHOYHOW
3KOHOMWKU» Ha POCT 0bLLeCTBEHHOro bnaronony4us, T.e. O6LLIECTBO 1 ero MHTepechI
KaK rmaBHYH LleHHOCTb.

ViccnenoBaTtenu NCKyCCTBEHHOTO MHTENIEKTa U 3akoHoAaTenbCTBa B 3ToN cdepe
YBEPEHHO CTaBAT Ha NepBoe MeCTO YernoBeka, IMYHOCTb, ero CO3HaHWe, MHANBMAYarb-
HOCTb 1 3aLUMLLEHHOCTb, B TOM YM1CIE U OT UCKYCCTBEHHOTO MHTENNEKTa N pobOTOTEXHU-
Kn. Mbl — CTOPOHHWMKM y4eTa npuMaTta MHTEPECOB YENOBEYECKOW NMYHOCTY B Pa3BUTUM
npaB Yenoseka, Mbo, TONbKO COXPaHMB NIMYHOCTb YerloBeKa, MOXHO CO3aaTh AN MoAen
[OCTONHOE 06LLEeCTBO. VIHTerpupoBaTh U COeAMHATbL MHTEPECH YenoBeka 1 obLecTsa
B OyAyLUem Npr3BaHO CrnpaBeasiMBOe rocyaapcTBO C KYENOBEYECKUM NLIOMY.

1. MpaBoBbie Npo6nemMbl UICKYCCTBEHHOIO UHTENMEKTa
M npaBa rpaxaaH EC

B EBponerickom Coto3e NpoekT B 06racTv UCKYCCTBEHHOTO UHTENNEKTA, CTaBLUNIA pe-
anbHbIM LIaroM K cosganHunto obuen nnatgopmel MW ons Bcer EBponbl, cTapToBan
¢ 1 anBaps 2019 r.5 O6beanHeHNe JOCTMKEHNIN U UHBECTULMIA B CIEPE NCKYCCTBEHHOTO
WHTENneKTa sIBNsieTCsi NpoaoIkeHnem n passutnem bonee obuen Ctparternm eguHo-
ro undbpoBoro peiHka anst EBponkl. OHa ogobpeHa Eeponelickum CoeeTom B 2015 .6

3 AnekcaHOp Oenb Bannb. Novyemy nubepanbHasi gemokpatus cgaet nosuuum // URL:
https:inosmi.ru/politic/20160328/235889927.html.

4 nasbes C. CTpaTerus onepexatoLlero pas3sutusi Poccum B ycrnoBusix rnobanbHOro kpusmuca.
M. : OkoHommka. 2010.

5 MpoekTt AI4EU, nuaepom koToporo ctana gpaHuy3ckasi komnaHus « Thales», o6begnHmn
79 BenyLMX UCCneaoBaTeNbCKMX MHCTUTYTOB, MPEANPUSTUAI Marnoro, CPEAHEro U KpYnHOro
6u3Heca 13 21 cTpaHbl U nony4nn uHaHcpoBaHue B cymme 20 MIH €BpO Ha crnegyoLme
Tpu roga. Ha npoekTbl B cdhepe pobOTOTEXHUKU, MPU3BAHHbIE NOMOYb ManbiM U CPeAHUM
npeanpuaTUAM B NPUMEHEHUN HOBbIX LIMAPOBbIX TexHonorun u I, EBponerickas kommnccnst
B fiekabpe 2018 r npuHsana pelueHre HanpaesuTb 66 MrH eBpo.

6 Communication from the Commission COM(2015) 192 «A Digital Single Market Strategy for
Europe». No oxngaHnsam EBponerickon komuccum, cosgaHme eauHoro LndpoBoro pbiHka Mo-
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1 BKIMOYEHa B NepeyeHb OeCATU NPUOPUTETHBIX HanpaBneHnn gesTtensHocty Esponent-

CKOW Kommuceum’.

EBponeiicknii Coto3 BbICOKO OLIEHMBAET CTEMNEHb BAXHOCTU KaK BO3MOXHOCTEWN, OT-
KpbIBAKOLLMXCSH B CBA3M C MOSABEHNEM UCKYCCTBEHHOIO MHTENMEKTa B YenoBeyeckon
)KM3HU, TaK 1 BbI30BOB, KOTOPbIE HECET €ro UCnonb3oBaHne®. Pa3BuTue 1 BHeapeHue
Ha rocygapcTBeHHOM U TeM 6onee HagHaUMOHANbHOM U MEXOYHAPOLAHOM YPOBHSAX
Takoro obLLEeCTBEHHO 3HA4YMMOro heHOMEHa, KakK MCKYCCTBEHHbIN UHTENNEKT, Npea-
nonaraet NpoBeAeHne TLaTenbHOro 1 BCECTOPOHHErO aHanms3a Tex U3MeHeHUn, He-
06X04MMOCTb B KOTOPbIX BO3HUKAET B CBA3M C BKIodeHnem N B pasnuyHble cepbl
XM3HM 0OLLeCcTBa, B TOM YMCrie HOBeMM B cdhepe HOpMaTUBHO-NPaBOBOIO pPerynmpo-
BaHWs NpaB 1 cBOOOA YenoBeka v rpaxkaaHuHa.

Kak nCcKyCCTBEHHbIN MHTENNEKT 1 pobOTOTEXHMKA BMNUSIOT HA NpaBa 1 cBoboabI
rpaxaaH EBponerickoro Cotosza?

Mpexae Bcero — 3T0 HECOMHEHHbIV MONOXUTENbHbIN 3MEKT 3TUX HOBOBBEAE-
HWUIA, KOTOPbIW NOTUYeH, NpeackadyeM 1 noHaTeH. Ecnm rosoputs B 0bLem, To pobo-
TOTEXHWKA W CBA3AHHbIE C HEW TEXHOMOMMMN MCKYCCTBEHHOIO MHTENNEKTa MOryT NOMOYb
YyCOBEPLLEHCTBOBATbL BO3MOXHOCTM YeNoBeKa, YTO NPUHECET NoMb3y Kak YerioBeky,
Tak 1 obLLecTBy B LIENIOM.

BoT nuwb HebonbLLOV NnepeyeHb Tex obnacTem XU3Hn, KOTopble MOTyT MOMyYnTb
3HAYMMble KaYeCTBEHHbIE YIyUdLLEHNsi B pe3ynbrate pa3paboTkmM 1 OCBOEHUSI TEXHO-
norun NWU:

— oOXpaHa 340poBbs Ntoaen, NpodunakTnka n AMarHocTMpoBaHue 3aboneBaHnii, Bbl-
6op onTUManbeHbIX POPM 1 METOAOB NIEYEHUS, NPOBEAEHNE XUPYPTUYECKMX One-
pauwit;

— obecneyeHre 3aKOHHOCTM 1 OBLLIECTBEHHOIO Nopsiaka, NpodunakTuka npaBoHa-
pyLLIEeHWI (BKITIOYasa 3aLUMTy rpaHuL, npeaoTepalleHne TEPPOPUCTUHECKUX aTak,
PO3bICK NIOAEN U TPAHCMOPTHbIX CPEACTB);

— OXpaHa OKpy>KatoLLen cpeapbl U pauroHanbHoe NPYpPoaoNonbL30BaHMe, aHeprocoe-
pexeHue, NPOrHo3vpoBaHne NPUPOOHbLIX NMPOLECCOB U ABNEHWI 1 BO3OeNCTBME Ha
HWX (B TOM YMCne B CENbCKOXO3SNCTBEHHBIX LensiX), 4ENCTBUS B Ype3BblHaMHbIX
cUTyauusx;

— ynyylweHne yCNnoBun Tpyaa, CHMKEHME UX OMACHOCTU, BEPOSITHOCTU MOSBNEHNS
npodeccroHarnbHbIX 3abonesaHun 1 B LienioM obnerdyeHve Tpyaa B onpeaeneHHbIX

XEeT NpyBHeCTU B 3koHOMYKY EC 415 Mnpa eBpo B rog 1 co3faTtb COTHU ThICAY HOBbIX pabounx
mecT (URL: https://ec.europa.eu).
7 Jean-Claude Juncker. A New Start for Europe: My Agenda for Jobs, Growth, Fairness and
Democratic Change. Political Guidelines for the next European Commission.
OcHoBHble NMpropuTeThI ycTaHaBnuBatotcs [MpesnaeHTom EBponeickoi kommccum B pamkax ero
MaHaaTa kaxable nATb net. MNpogomkeHne paboTbl MO BONPOCY MCKYCCTBEHHOTO MHTENIEKTa Mo-
CpencTBOM COBMECTHbIX AEWCTBUI Ha TeppuTopum Bcero EBponelickoro Coto3a npegycMoTpeHo
Tarke Paboueit nporpammoi EBponerickoi kommceumn Ha 2019 rog // URL: https://ec.europa.eu.
8 B yacTHocTu, EBponerickast KOMUCCHS B CBOEM COODLLEHUN «/ICKyCCTBEHHbIN MHTENMEKT A
EBponbl» koHCTaTupyeT: «Kak napoBow ABuraternb Uy anekTpu4ecTso B npoLunom, N npe-
obpasyeT Hall MUp, Halle 0BLEeCTBO M HaLly NpoMbIweHHOCTby (Communication COM(2018)
237 «Artificial Intelligence for Europe». P. 2).
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obnacTax, co3gaHne HOBbIX paboumx MeCT, COXpaHEHUE UMY NOBbILLEHWE TPYOO-

CMocoBHOCTU NOAEN C OrpaHUYEHHbIMU BO3MOXHOCTSIMU;

— TpaHcnopTHasa 6e30nNacHOCTb, CHXKEHNE CMEPTHOCTM Ha Aoporax, pa3BuTne BO3-

MOXHOCTEW Ans MOBUMbLHOCTU NIOAEN U TPY30B;

— COBEpLUEHCTBOBaHME MEXAHM3MOB rocy4apCTBEHHOIMO YNPaBreHnsi, B3auMoaem-

CTBWSI rocy4apcTBa 1 obLLecTBa;

— OCBOEHME HOBbIX PbIHKOB, COBEPLUEHCTBOBAHME peanuadyembix TOBapoB, paboT

N YCNyr.

TexHonorum MW Takke nomoraroT YenoBeky obyvaTbCsl, paclUnpATb rpaHumLbl Co6-
CTBEHHbIX 3HaHWU N HaBbLIKOB.

BHegpeHne ungpoBbIX TEXHOMOMMIA B YENOBEYECKYIO XU3Hb, Kak oTMeyaeT EBpo-
nenckuit CoBer, «npeanaraet orpoOMHbIe BO3MOXHOCTU ANt UHHOBALWIA, pocTa U CO3-
AaHus pabounx mecT, byaet cnocobCTBOBaThL HaLen rnobanbHOM KOHKYPEHTOCNOC06-
HOCTW M pacLUMPEHNIO TBOPYECKOIO U KYNbTYPHOIO pasHoobpasmsi»®.

He Gygoem B aTon ctatbe NoApOOGHO OCTaHaBNMBATLCA Ha PACKPbITUM BO3MOXHO-
CTeW U BbIFO[ UCKYCCTBEHHOIO MHTENNEKTA, KOTOPbIE Yike Obin ONMCaHbl 4OCTAaTOYHO
nogpobHo, B TOM ymncre eBponenckummn paspaborynkamm Ctpaterum eamHoro Lud-
POBOIo pbIHKA.

A BOT ONacHOCTK 1 NpaBoBble NPobnembl, KOTOpble TanT B cebe nx npuMeHeHne
Ha npakTuke, 3acnyxuvsatoT 6onee nogpobHOro aHanm3aa.

Tak, BOEBHHOE NPUMEHEHME NCKYCCTBEHHOIO MHTENSIEKTa HapyLLIaeT CaMoe OCHOB-
HOe eCTeCTBEHHOE U HEOTbeMIIEMOE NPaBo YernoBeka — NpaBo Ha XW3Hb.

[MpaBo Ha XM3Hb 3aKpenneHo B cT. 2 XapTum EBponerickoro Coto3a 06 OCHOBHbIX
npasax: «Kaxgblin YenoBeK MMEET NPaBO Ha XN3Hb». Peanusaumsa aToro npasa npeg-
nornaraet akTuBHble AencTBust EBponenckoro Cotosa, rocyaapCTB-4reHoB, NX MHCTU-
TYTOB, OPraHoB, YYpEeXOEHUA N OOIMKHOCTHBIX MWL, MO CO34aHMI0 U NOAAEPKAHNIO
6e30nacHbIX YCNOBUI XM3HN Ha TeppuTopumn Cotosa.

B HacTosLLEee BpeMs CKYCCTBEHHbIN UHTENMNEKT Pa3BUBAETCS NPaKTUYECKM BO BCEX
cepax OeATENbHOCTM BOOPYXKEHHbIX CUM MHOTMX roCyAapcTB. OTO HEYAMBUTENBHO,
MOCKOSbKY B UCTOPMM M3BECTHO MHOTO CIy4aeB, KOraa HOBENLUME AOCTUXKEHUSA HaYKU
Opanuck B pa3paboTky 1 Ha BOOpYKeHMe (B NPSIMOM CMbICIe) B NEPBYIO oMepeab BO-
€HHbIMW BEAOMCTBaMMU.

OpHako Kak byoeT coveTaTbCsi C MPaBOM YernoBeka Ha XXU3Hb, 3aKpenreHHbIM B Xap-
Tmmn EBponewckoro Coto3a 06 OCHOBHbIX NpaBax, a Takke Bo Bceoblueln geknapaumm
npas 4YenoBeka 1948 r., B EBponenckom KOHBEHLUMM O 3alLmMTe nNpaB YenoBeka u oc-
HOBHbIX CBODO M MPAKTUYECKN BO BCEX KOHCTUTYLIMSIX MUpPa, NpaBo (BO3MOXHOCTb)
FOHUTa C UCKYCCTBEHHbIM WHTENMNEKTOM NPUHMMATL PELLEHNE O TOM, LOSHKHO NN Mpo-
N3BOAMTBCS YHUUTOXEHNE NIOAEN UM OOBEKTOB, B KOTOPbIX MOTYT HAaXOAUTHLCS 04N
(paxe Bo Bpemsi BegeHus 6oeBbIx gencteuin)? A ecnv ByayT HauaTbl 6oeBble AenCTBUS
NPOTVB NOAEN, KOTOPbIE COrIaCHO HOPMaM MEXAYHAPOAHOro NpaBa SABMASTCS MUPHbBIM
HaceneHneM UNu He CPaKarLLUMMNCS y4aCTHUKaMK KOHdNMKTa (HekombaTtaHTamm)?

Koro HyxHO ByaeT npm3HaBaTb CyObEKTOM OTBETCTBEHHOCTM B Cllyyae owmbkm npu
NPUHATUN Takoro pelueHns? KTo gormkeH 6biTb NpMBNEYEH K OTBETCTBEHHOCTH, €CIN

¢ European Council conclusions of 19.10.2017 EUCO 14/17. P. 5 // URL: https://www.consilium.
europa.eu.
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FOHWUT C MCKYCCTBEHHbBIM MHTENNEKTOM AeNncTBoBan 6e3 «ono3HaBaTemnbHbIX 3HAKOBY
(Hanpumep, He ObIn 3aperncTPUPOBaH, He COQEPXKUT MHpOPMaLIMK O ero BnagenbLe)
WIu B pesynbrarte yTpaThl BNagenbLeM KOHTPONA Hag HUM nepeLlen nog KOHTPOrb
3M10YMBbILLUSIEHHNKOB (B TOM YMCIe U NOCPEACTBOM yAaneHHoro gocryna)?

Ye cerogHs CTaHOBUTCS pearnbHOCTbI0 MMMNNaHTaums knbepgumanyeckmx cuctem
B TENo yenoseka. EBponenckuin napnameHT B cBoem otyeTe ot 27.01.2017 ¢ pekomeH-
Aaunamu ons EBponenckon Kommccum no rpaxgaHcKo-npaBoBOMY peryrimpoBaHuio
poB6OTOTEXHUKM OOpaLlaeT BHUMaHME Ha PUCK, CBSA3AHHbIV C BO3MOXHOCTbLIO B3rloMa
UK OTKIMKOYEHNS ONepaTUBHbBIX CUCTEM NPOrPaMMMUPOBAHUSA, BCTPOEHHbIX B OPraHn3m
yernoBeka, MMbOo CTUPaHUs X NaMATW, YTO MOXET NOCTaBUTb NOJA Yrpo3y 300POBbE
YyerioBeka, a B 0CObbIX CIyyasix faxe ero )u3Hb'.

C Lenbio UCKMIOYEHNS BbiLLEHA3BaHHbIX HEFATUBHbIX CUTYaLMIA BO3MOXHO NN pas-
paboTaTb U MPUMEHATb NPU NMPON3BOACTBE U IKCMIyaTaLum TEXHUYECKUX YCTPONCTB,
OCHalleHHbIX W, onpeaeneHHble cTaHaapTbl 6e3onacHoCTy 1 obecnevnTb LOMKHbIN
YPOBEHb KOHTPOIS 3a AEACTBUEM 3TUX YCTPONCTB?

Ha Bce 371 BONpoChl, B KOHTEKCTE pa3BUTUSI TEXHONOMMIA obpeTatoLme Henocpea-
CTBEHHYIO CBA3b C rapaHTUAMM NpaBa YenoBeka Ha XWU3Hb, B 3aKOHOAATENbCTBE NOKa
HeT oTBeTa, Npu 3TOM pa3paboTka CUCTEM UCKYCCTBEHHOIO MHTEMNMNEKTA B BOEHHbIX
Liensix He TOMNbKO Y)Xe BEAETCs, HO U UMEeEeT pesynbrathl'™.

lMocnencTBms NCNONb30BaHUSA FOHUTOB UCKYCCTBEHHOMO MHTENNeKTa B rocygap-
CTBEHHOM YrpaBreHuUn n3HavarnbHO NOAPLIBAKOT UAEH yrpaBneHus noaen nogbmMm
Ha OCHOBe OeMOKpaTU4eCcKnX npoueayp v NPUHLMMNOB.

lMpuMeHeHMe OCHOBaHHbIX Ha MCKYCCTBEHHOM MHTENNEKTEe U pobOTOTEXHMKE CO-
LanbHbIX PENTUHIOB, YXXe ncnosnb3yemblx Ha npakTuke B KHP, nonHocTbio oTBEpraeT
NPUHLMN paBeHcTBa rpaxaaH. OHO NpakTUYecKy CO34aET YCIOBUS Arsi BO3BPaLLEHUS
obLlecTBa B KaCTOBOE NPOLUIIOE U yNpaBieHne Ha OCHOBE CTpaxa W Hacwumms rocy-
AapcTtea Hag 6ecnpaBHON OUMAPOBAHHOM NIUYHOCTLIO.

[emokpaTtnyeckune Tpaguumm rocygapcts — yneHoB EC nmetot rmybokue ncropu-
Yyeckne KopHW. [MaBeHCTBYyOLWEee MECTO B cucTeMe NpuHLMNOB npasa Eeponenckoro
Coto3a 3aHMMatOT ero LLEHHOCTU, COOENCTBUE KOTOPbIM SIBMSIETCS OAHOM 13 OCHOBOIMO-
nararowmx uenen EC. Ctatba 2 [lorosopa o EBponerickom Cotose (nanee JEC) rna-
cuT: «CO3 OCHOBaH Ha LIEHHOCTSAX YBaXKEHUS1 YENOBEYECKOro JOCTOMHCTBA, CBOOOAbI,
AeMOoKpaTu1, paBeHCTBa, NPaBOBOro rocyAapcTea 1 cobnogeHns npaB YenoBekay.

YNOMSIHYTblE LLEeHHOCTY OTpaxatoT dyHOaMeHTanbHble OCHOBbI CO34aHUA N PYHK-
unoHnpoBanus EC. VimeHHO oHM Bbinv NonoxeHsl B OCHOBY XapTun EBponenckoro
Coto3a 00 OCHOBHbIX NpaBax, BXO4sLLEN B COCTaB yupeauTenbHbix goroBopos EC
N SBMAIOLLENCS MCTOYHMKOM npaBa EC BbicLieln topuanyeckor cunbl. AT LLEHHOCTH,
KaK ykasbiBaeTcs ganee B cT. 2 [IEC, «aBnawoTcs o6wmmmn onsa rocyaapcTB-4neHoB
B paMKax O6LLeCTBa, XxapaKTepuayLLEerocs nropanM3mMomM, HegUCKpUMMHaUmen, Tep-
NMMMOCTbIO, CNPaBeaAnMBOCTbIO, CONUOAPHOCTLIO N PABEHCTBOM XEHLLUH U MY>XYUHY.

© European Parliament. Report A8-0005/2017 of 27.01.2017 with recommendations to the Com-
mission on Civil Law Rules on Robotics (2015/2103(INL)). P. 15.

" O npvMeHeHnn Taknx cuctem B Poccum cM., Hanpumep, MHTEPBbIO C NepBbIM 3aMecTUTenemM
MUHUCTPa 060poHbI PP P. X. LianvkoBbiM Ha KOHepeHUMn «/ICKyCCTBEHHbBIN UHTENNEKT:
npobnemsl 1 nyTn pewwenunsa» (URL: https://ria.ru/20180315/1516469827.html).
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OTHOLLEHNE MMEHHO K 3TUM LieHHOCTAM EBponerickuin Coto3 OLeHNBaET, paccmaTpyBas
BOMPOC O BO3MOXHOCTM NpremMa TOro U MHOTO rocyaapcTea B YneHbl EC.

Moaxon EBponerickoro Coto3a kK HOBbIM TEXHOIOMMSAM U K U3MEHEHUSIM, KOTOpble
OHW BEKYT, Takke 6asmpyeTcs Ha ero LeHHoCTAX. OTO nposoarnaluaeT EBponerickas
KOMWMCCUSi B CBOEeM CcoobLLeHUn «ckyccTBEHHbIN MHTeNnekT anst EBponbi» 2. Ho ecrin
He NPeAnpUHATL CBOEBPEMEHHO KOMMIEKC TEXHUYECKNX, OPraHN3aLMOHHbIX U NpaBo-
BbIX Mep, HanpaerneHHbIX Ha obecneyeHne BEpXoBEHCTBA 0bLLEeYEenoBEYECKMX LEEHHO-
cTen n oyHaaMeHTanbHbIX NpaB Npy NpoucxoasaLwmx B cdepe I n poboToTexHukm
N3MEHeHUsAX, TO CYLLEeCTBYIOLLAsA Ha CeroAHSALWHNI AeHb pearnbHas yrpo3a nux ymare-
HUS MOXXET 0BPEeCTM CUCTEMHEIN XapaKTep.

B pesynbraTte BHegpeHUSA UCKYCCTBEHHOMO MHTENMNEKTa B chepy coumaribHOro
ynpaBrieHns BO3HMKAOT HE TONbKO Npobrnembl MopanbHO-3TUYECKOro XapakTepa,
CBSi3aHHbIE C MOAMEHON «4EMNOBEYECKOro» ynpaBneHunsi ynpasneHmem, OCHOBaHHbIM
Ha NPUHATUN peLUEeHUn MaLUNHOW. [TpUMEHEeHNe IOHNTOB UCKYCCTBEHHOIO MHTEMNMNeKTa
B YNpaBneHuu nogbMu B CUy OTCYTCTBUSI Y pOOOTOB AYXOBHOTO, HDABCTBEHHOMO Ha-
yana c 3aKOHOMEPHOCTbIO NPUBOAUT K yTpaTe CnpaBeanvBoOCTU, HPABCTBEHHOCTM Npu
OCYLLIECTBMEHUN YNPaBIieHNs!, N B KOHEYHOM CHETe — K yTpaTe YernoBe4yHocTu. KoHeu-
HO, 3Ha4YMMa Ansi NPOSIBIEHMS YKa3aHHOro pucka MacluTabHOCTb MPUMEHEHUSI CUCTEM
MW B ynpaBneHun o6LLEeCTBOM, HAaNnpumep, NpeaocTaBeHne UM NpaBa onpeaeneHuns
coLmnanbHO-9KOHOMUYECKMX MOZenewn, NPUHATUS peLleHnin B cdhepe rocyaapCTBEHHOMO
yrpaBneHus, BbIHECEHWS CyaeOHbIX MOCTaHOBINEHMNA.

YTpaTta opueHTUPOB NOASIMHHO YENOBEYECKON CpaBeasiMBoOCTM U HPABCTBEHHbIX
Hayan B ynpasreHny 3aknagbiBaeT OCHOBbI AN NPOSBNEHNUN ANCKPUMUHALUK, Hapy-
LLEHMSI NPUHLMMNOB paBEHCTBA N AEMOKPATUN, MPUYEM HE TOSbKO B «TPAANLMNOHHBIXY,
N3BECTHbIX CeroaHs obLLecTBy acnekTax (My>X4YnHbl — XeHLWMHbI, boraTble — 6egHble,
eBponeounabl — Herpouabl, NPeAcTaBUTENN Pa3HbIX PENUIUA, OEONOrMn 1 T.4.). bes-
YCMNOBHO, POOOTOTEXHMYECKME YCTPONCTBA C MCKYCCTBEHHBIM MHTENIEKTOM CO34atoTCA
ONA Cry>XeHus YenoBeky U BOCMPUMYT TO, YTO 3an0XUi B HUX CaM YenoBek.

Ho aTu cuctembl — camoobyyaroLmecs, Npy 3TOM JTIOTUKY NX PELLEHWI YENOBEK
He Bcerga MOXeT NpocrneanTb NONHocCTbio. MNoatomy cuctemsl MM MoryT kak cno-
cobCcTBOBaTb OMCKPUMMHALMKN KaKOW-NTMOO O4HON rpynnbl MOAen B NOMb3y Apyromn
B pe3ynbraTte 3ajaHHbIX anropMTMOB NPOrpaMMMpOBaHMS, Tak U NPUATK K HEOBXOo-
anmocTyn (LenecoobpasHOCTM C TOYKU 3PEHUSA 3aNOXKEHHOIO B HMUX anroputMa, pas-
BMUTOrO NOCPEACTBOM CaMOODyYeHMs) Takom ANCKPMMUHALUN Ha OCHOBE COBCTBEH-
HOro peLUeHns (Hanpumep, NPy NPeaoCTaBNeHNM NPUOPUTETA KONNEKTUBHBIM LENSM
N pa3BUTUIO OOLLECTBA, KaK OHO «BUAUTCSA» MalUMHE B JAHHbIA MOMEHT, B MPOTUBO-
BeC npaBaM mHamemaa). OcobeHHO onacHo, ecnv Npu Bblbope Mexay UHTepecamu
yernoBeka 1 AymatroLlen MaluHbl, HUT MW MoXeT oTaaTb NnpeanodTeHme poboTy
C VICKYCCTBEHHbIM MHTEMMEKTOM. ..

B npoekTe pyKoBOAALMX 3TUHECKUX NPUHLMMOB ANA HAOEXHOINO0 UCKYCCTBEHHO-
ro MHTennekTa, pa3paboTaHHOM 3KCMepTHOW rpynnow EBponenckor kommccum no
NCKYCCTBEHHOMY WHTENMNEKTY, ykasbiBaeTcs: «l1pamas nnm KkocBeHHass AUCKpUMU-
Haumsa nocpeacTBoM ncnonb3oBaHus NN MoXeT crnyxuTb AN co3gaHus NpeaB3s-
TOCTU 1 N30NUPOBaHUSA OnpedeneHHbIX rpynn. Te, KTO KOHTPOonupyeT anropuTtmbl,

2. Communication COM(2018)237 «Atrtificial Intelligence for Europe». P. 3—4, 14.
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MOTYT HAMEPEHHO MbITaTbCA AOCTUYb HECNPABEANMBBIX, OUCKPUMUHALMOHHBIX NN
NpeaB3sATbIX Pe3ynbLTaToB, YTOObLI UCKNIOYMTL onpeaeneHHble rpynnbl nuu. Hanpu-
Mep, NnpegHamMepeHHbI Bped MOXET ObiTb JOCTUIHYT MYTEM SBHOMO MaHUMynpo-
BaHMSA OAHHbIMU AN UCKMOYEHUS onpeaeneHHbix rpynn. Bpea takke MoxeT ObiTh
BbI3BaH MCMoNnb3oBaHueM npeanybexaeHnn notpedbutenen nnu HegodpPoOCOBECTHOM
KOHKYPEHLMEN, TaKOW Kak yCTaHOBMNEHWE eAuHbIX LeH NoCpeacTBOM CroBopa Umnm
HEenpo3payHoro pbiHka» .

Kak nokasblBaloT npvBeAeHHbIE NMPUMEPbI, OTCYTCTBUE HEOOXOANMOW NPaBoOBOWA
cpenbl Npu BBEAEHMM CUCTEM UCKYCCTBEHHOIO MHTENMNEKTa B OOLECTBEHHbIE OTHO-
LLIEHUSI MOXET ABUTHCSA NMPUYMHON NoApbIBa 4EMOKPATUYECKUX OCHOB rOCYAapCTBEH-
HOro CTpos.

KOHUTBI NCKYCCTBEHHOIO MHTEMMEKTa MOryT ObITb YCMELLIHO MCMOMNb30BaHbI B NPO-
Lecce cyaebHol aeaTenbHOCTM, B TOM YMcne Ana aHanvsa cynebHom npakTukv 1 06o-
CHOBaHUA cyaebHbIX pelleHnin. ATO OAHOBPEMEHHO MOXET MPUBECTU K HAPYLLEHNIO
npaBsa rpaxaaH Ha cnpaseanveoe cyaebHoe pasbupartensCcTBO. YCKOpeHMe paccmo-
TpeHust cyaebHbIX Aen B TaKkOM Clnyvae He Bcerga npuBoauT K rymaHu3aumm cyaeo-
HOWM OEeATENbHOCTM 1 COBNOaEeHUI0 NPUHLMNA CnpaBeannBoCTU. A BeAb 3TO ofHa
13 OCHOB COBPEMEHHOrO NpeacTaBreHns O NPaBoOBOM rocyapCcTBe, 3aKPEneHHoro
B OONbLUMHCTBE COBPEMEHHbBIX KOHCTUTYLIMIA CTPaH Mypa U cnegyeT us cyTv nepBuy-
HbIX AoKymeHTOB EBponeickoro Coto3a, BO3BOAALMX ST MPUHLMIMbI YK€ HA HafHa-
LIMOHanbHbIN YPOBEHb!

MpaBo Ha aheEKTMBHBIE CPEACTBA NPABOBON 3aLMThI 1 JOCTYN K 6GecnpucTpacTHo-
My Cygy npefycmaTprBaeTcs yupeauTenbHbiMu AokyMeHTammn EBponernckoro Cotosa:
«Kaxgbivi, 4bK npaBa 1 cBoOOAbI, rapaHTMpoBaHHbIe NpaBoM Coto3a, Obiny HapyLle-
Hbl, UMEET NpaBo Ha a(pdeKkTNBHbIE CpeacTBa NPaBOBON 3alLMThl B cyde... Kaxabin
MMeeT NpaBo Ha cnpaBeanueoe, NyonuyHoe paccMOTpeHne ero Aena B pasyMHbIN
CpPOK HE3aBMCMMbIM U BGECNPUCTPACTHBIM CyAOM, KOTOPbIA NPeaBapUTENbHO YYpex-
O€EH 3aKoHOMY; «Kakabi 06BMHSAEMbIN CYMTAETCA HEBUHOBHbLIM O TEX NOp, NoKa ero
BMHOBHOCTb He ByaeT ycTaHoBneHa B 3aKOHHOM nopsiake» (cT. 47, § 1 cT. 48 XapTtum
EBponenckoro Coto3a 06 OCHOBHbIX NpaBax).

Esponernickuint Coto3 pacnonaraet coO6CTBEHHbIM HagHALMOHANbHbIM OpraHoMm cy-
AebHon Bnactn — ato Cya Eeponenickoro Cotosa, Bkntoyatowmn B cedbsa Cya (Bbic-
Lwee 3BeHO), TpnbyHan (BTopoe 3BEHO) 1 cneunanmM3npoBaHHble TpubyHanbl (cyneb-
Hble OpraHbl, HaAeneHHbIe NOSTHOMOYMSAMM NO PACCMOTPEHMIO Y Pa3peLLEHMIO CTPOrO
onpeneneHHbIX KaTeropuin NpaBoBbIX CNOPOB). [0cynapcTBa-yneHbl yCTaHaBNMBaOT
cnocobbl 0bxanoBaHus, Heobxoammble ansa obecnedeHns adheKkTnBHON cyaebHowm
3awnThl B cdhepax, perynupyemsix npasom Cotosa'™.

B Cyn EBponeiickoro Coto3a 3a pacCMOTPEHMEM U pa3peLleHneM UM aen B npege-
nax ero KOMneTeHuMyn MoryT obpallatbCs Kak rpaxaaHe v topugudeckne nuua (npu
3TOM He TONbKO rpaxaaHe u topuguyeckme nuua EC), Tak n rocygapcrea-yneHbl 1 nx
opraHsbl, a Takke UHCTUTYTbI EC.

3 The European Commission’s High-level expert group on artificial intelligence. Draft Ethics
Guidelines for Trustworthy Al. Working Document for stakeholders’ consultation. Brussels,
18.12.2018 // URL: https://ec.europa.eu. P. 23.

4 Norosop o EBponevickom Cotoze. CT. 19.
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Pewenuna Cyna EBponerickoro Coto3a no ceoen puanyeckon npmpoae BbICTY-
NarT He TONbKO NPaBONPUMEHUTENBHBIMU, HO 1 Ae-haKTo B ONpeaeneHHON CTENEHN
NpaBOTBOPYECKMMM aKTaMu, 06pa3sysi CaMOCTOATENbHYIO rpynny UCTOYHMKOB NpaBa
EBponeiickoro Cotosa'®,

MocpencTBoM BbIHOCUMbIX MM pelleHuin Cya EC BHOCUT 3HauMTENbHBLIN BKNag
B peLleHne npobnemsbl 3alMTbl OCHOBOMONarawmux npae n ceoboa yenoseka v B
uenom B oopMmMpoOBaHME 1 pasBuTHe NpUHLMNOB npaBa EBponerickoro Coto3sa, oc-
HOBbIBAsICb Ha «OBLUMX ANS rOCyAapCTB-YNIEHOB KOHCTUTYLIMOHHbBIX Tpaguumsix» s,
HOpMax MexayHapOAHbIX AOrOBOPOB U OOLLENPU3HaHHbIX NPUHLMNAX MeXayHapoa-
HOro npaga.

YyuTbiBas cneundunky AesaTenbHOCTM No OTNPaBNEHNO NPaBOCYAUS, B YaCTHOCTH
pestensHocTy Cyaa EBponenckoro Coto3a, BO3MOXHO U AenermpoBaHue cucteme
WCKYCCTBEHHOIO MHTENSIeKTa NOMHOMOUUIA MO PaCCMOTPEHUIO U paspeLLeHnto cyneb-
HbIX Aen? HecmoTpsi Ha CBEPXBO3MOXHOCTU Takmx cuctem no obpaboTke MaccrBoB
nHOopMaLIMK1, CONOCTaBMNEHNIO MPABOBLIX HOPM 1 aKTOB NMPABOMPUMEHEHNS!, MOTEHLU-
anbHO BbICOKYO CTeneHb hopmanmsaunm 1 HenpeaB3aTOCTb BbIHOCUMbIX PELLUEHN,
BO3MOXHa 1 B X paboTe OLeHKa JoKa3aTeNbCTB MO BHYTPEHHEMY YOexaeHUo» —
NPUHLMN, BOCMPUHATBIA GOMNbLUMHCTBOM CTPaH CUCTEMbI KOHTUHEHTanbHOro npasa’’?

YcTpaHeHune oueHKM (PakTOpPOoB, HE MMEILLNX SIBHbIX FTIOMMYECKNX B3aUMOCBS3EN,
1 Tak Ha3bIBAEMOTrO «4EMOBEYECKOro hakTopar» U3 npouecca NpuHATUA cyaebHbIx pe-
LUEHMI MOXET HEraTMBHO CKa3aTbCsl Ha OOOCHOBAHHOCTM M CNPABEAIMBOCTMN TAKUX pe-
LUEHMI 1 B LLENMOM Ha COCTOSIHUU 3aLLMLLIEHHOCTU yHAAMEHTamNbHbIX NPaB NUYHOCTY.

B03MOXHOCTM BCeoObeMMoLEro NpUMeHeH1s poboTm3aunm n NCKyCCTBEHHOIO
WHTEMNMeKTa B NPOM3BOACTBE CTaBUT Mo BOMPOC CaMo NpaBo YenoBeka Ha Tpya U Uc-
nonb30BaHne ero pesynsratoB. 34ecb Nog BONPOCOM OKa3blBAETCS CyLLECTBOBaHME
BCEro KOMMrekca Tpy4oBOro npaea, cHadana B obnactu gmsmdeckoro Tpyaa, a no-
TOM 1 YMCTBEHHOTO.

MpaBo Ha Tpya n ceobona npodheccnoHanbHoOm OeATENbHOCTU BXOAAT B YMCIO
dyHAaMeHTanbHbIX NpaB 1 cBobop rpaxxaaH EBponenckoro Corosa: «Kaxabin nmeer
npaBo Ha TPyA 1 NPaBo 3aHMMaTbCs MPOdECCHEN, KOTOPYI OH CBOGOAHO BbIbpan aAns
cebst unn no KoTopon 4o6pPoBONLHO cornacuncs pabotate» (cT. 15 Xaptumn EBponen-
ckoro Coto3a 06 OCHOBHbIX NpaBax). XapTuen npegycMaTpuBatoTcs NpaBo Ha 3awuTy
B Clyvyae HeOCHOBATENbHOrO YBOMNbHEHUS, NPABO Ha HaAnexalime 1 cnpaBeanvebie
yCnoBus Tpyaa, NpaBo Ha 3aluTy Monoabix noaen Ha pabodyem mecte (ct. 30—32
XapTtuu) 1 psg opyrux npas B cdepe Tpyaa U 3aHATOCTU.

5 Hanpumep, B npeambyne Xaptun EBponerickoro Coto3a 06 ocHOBHbIX npasax (2007/C
303/01) roBoputca: «HacTosiwasa XapTua noaTBepXXAaeT npasa, KOTopble BbITEKAOT, B 4acT-
HOCTW 13 0BLLMX ANS rocyAapCTB-4IEHOB KOHCTUTYLIMOHHbBIX TPaauLUiA 1 MeXayHapoaHbIX
obs3zaTensbCcTB, N3 EBponeiickoi KOHBEHLMM O 3aluuTe NpaB YernoBeka 1 OCHOBHbIX CBOGO/,
13 CoumarnbHbIX XapTui, NpuHaTbIX Coto3om 1 CoBeTom EBponbl, a Takke 13 cyaebHo npak-
Tukn Cyaa EBponewickoro Cotosa n EBponenckoro Cyga no npaBam 4enosekay.

6 MpuHumn, BeipaboTaHHbIM Cynom EBponerickoro Coto3a, no3gHee Nony4Ynn 3akpennexHme
B [lorosope o EBponerickom Cotose (§ 3 cT. 6).

7 YnomsiHeM 3TOT MPUHLMN B HACTOsILLe cTaTbe B Cuny dhakTa ero CyLLecTBOBaHuWs, He yrnyons-
SICb B BOMPOCHI PACCMOTPEHMNS MOMOXUTENbHbBIX Y OTPULIATENBHBIX CTOPOH €70 MPYMEHEHWS.
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Mpy BHEOPEHUN CUCTEM UCKYCCTBEHHOIO UHTEMNMEKTa BO3HMKAET BOMPOC O by-
OYLWEM TpyOOBbIX OTHOLUEHWI, N3MEHSIEMbIX BCNEACTBME BNUSHUSA MCKYCCTBEHHOIO
WHTEnNMeKTa Ha NpearioXeHne 1 cnpoc Ha YernoBeyeckuin Tpya, Tak Kkak cuctemsl U
No3BOMAT POOOTU3NPOBAHHBLIM FOHUTAM BbIMOMHATbL MHOTUE 3aa4yu, 3aMeHVB Noaen
Ha 3aHVMaeMbIX MU HbiHE pabounx MecTax.

EBponencknin 3KOHOMUYECKUI 1 coumnaribHbIi KOMUTET B CBOEM 3aKMIOYEHUN OT
31.08.2017 «McKyCCTBEHHBIN MHTEMNEKT — MOCMEACTBUSA UCKYCCTBEHHOIO MHTEMMEeKTa
Ha (UMpoOBOM) €OUHOM pbIHKE, B NPOM3BOACTBE, NOTPEbneHnn, 3aHATOCTM U obLe-
CTBE» OTMETUIT: «...ACHO, 4YTO I ByaeTt okasbiBaTb BNUSIHNE HA YPOBEHb 3aHATOCTY,
a TakkKe Ha CyLLEeCTBO U XxapaKTep MHOrMx npodeccuii U, crnegoBaTernibHO, Takke Ha
coumarnbHyl cuctemy» e,

«W meHsieT xapaktep paboTbl: ogHK paboune mecta OyayT co3gaBatbes, Apyrue
ncYe3sHyT, 6onbLUMHCTBO M3 HUX ByayT npeobpasoBaHbl. MogepHu3aumsa obpa3oBaHus
Ha BCEX YPOBHAX AOIMKHA ObITb NPUOPUTETOM ANSA NpaBUTENbLCTB. Bce eBponeliubl
OOIMKHbI MMETb BCE BO3MOXHOCTU Nprnobpectn Heobxoammble HaBblku. Heobxoammo
pa3BMBaTh TanaHTbl, NOOLLPSATL reHAEePHbIN 6anaHc u pa3Hoobpasme» — oTMeYaeTcs
B onybnukosaHHoM B 2018 r. coobuieHnmn EBponerickon kommccumn «ICKyCCTBEHHbIN
uHTennekT Anst EBponbi»'®: «EC gomkeH cocpenotountb yeunums, 4tobbl nomMoYb pa-
OOTHMKaM Tex Npodeccuin, KOTopble, BEPOSITHO, MPETEpPNAT HanbonbLune TpaHcdop-
MaLun Uy UCHE3HYT BCNEACTBME aBTOMATU3aLUnN, POOOTOTEXHMKN N NCKYCCTBEHHOTO
WHTEnNnekTa. AT0 SABNSIETCS Mepori No obecneyeHnIo NpaBa BCexX rpaxkaaH, BKoyast
pabOTHMKOB MO HaNMY M CaMO3aHSITbIX, Ha coumanbHyto 3almTy»?°. Bonpocam nsme-
HeHul B cdepe Tpyaa yaenseTcs BHMMaHue 1 B Apyrux, NpuHATbix B 2015—2019 rr.
nokymeHTax EBponeiickoro Cotosa?!.

Kak BbllLenepeyncneHHble rapaHTum TpyaoBbIX NpaB ByayT coveTaTbCcs C HOBLUE-
CTBaMu, 06 bEKTUBHO MPUBHOCUMbBIMU B OOLLECTBEHHbBIE OTHOLLEHMWS UCKYCCTBEHHbBIM
nHtennekrom? OuveBnaHo, 4to EC npmusHaeT cylectBoBaHne 3TOro «60MbLIOro Bbl-
30Bay. TpaHcdhopMauum pbiHka Tpyaa, CBA3aHHbIE C BHEAPEHMEM B XU3Hb YernoBeka
WCKYCCTBEHHOIO UHTENsekTa, 6e3 COMHeHMs, NOTPebyoT BHECEHUS U3MEHEHWI B 3a-
KoHOOaTenNbCTBO, NMPY 3TOM Takne U3MEHEHUS XXenaTenbHO BBOAUTL 3abnaroBpeMeHHo,
4YTOObI N36EXaTb OTCTAaBaHMSA HOPMATVBHOIO PEryNIMPOBaHNSA OT PaKTUYECKUN CKraabl-
BalOLMXCA B 0OLLECTBE OTHOLLUEHUI U NPegoTBPaTUTh BO3MOXHbIE OTpULATENbHbIE
coumanbHble nocneacTems ot BeegeHns MM nnm komneHcnpoBatb nx adhdekT (Ha-

8 Opinion of the European Economic and Social Committee on ‘Atrtificial intelligence — The
consequences of artificial intelligence on the (digital) single market, production, consumption,
employment and society’ (own-initiative opinion) (2017/C 288/01). OJ C288. P. 9.

% Communication from the European Commission COM(2018)237 «Artificial Intelligence for
Europe». P. 3.

20 Communication from the European Commission COM(2018)237 «Artificial Intelligence for
Europe». P. 12.

21 Communications from the European Commission of 06.05.2015 COM(2015)192 «A Digital
Single Market Strategy for Europe», of 19.04.2016 COM(2016)180 «Digitising European In-
dustry Reaping the full Benefits of a Digital Single Market», of 07.12.2018 COM(2018)795
«Coordinated Plan on Artificial Intelligence», of 23.10.2018 COM(2018)800 Commission Work
Programme 2019.
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npumep, B BONPOCax BO3MOXHbIX MaCCOBbIX YBOMNbHEHUN UITN YCTAHOBNEHNSA cdep,
B KOTOPbIX JOMYCTMMO MCMOMNb30BaHNE UCKYCCTBEHHOTO UHTEMNMEKTA).

Kpome TOro, npeacraensercsa BnosiHe 060CHOBaHHbLIM, YTO «TPY4OBbLIM MPaBOM
OOMKHbI BbITh YperynmpoBaHbl BONPOChI, KacaroLmMecs Hea4onyCTUMOCTY ANCKPUMU-
Haumu npu ucnonb3oBaHuu Big Data n orpaHnyenns ona pabotogarenert BO3MOXHO-
CTEN NO NPUMEHEHNIO PA3MNYHbBIX FAOXKETOB C LIENbio OTCNEXNBaHUA OeATEeNbHOCTU
paboTHNKOB»?2,

YnoMunHaHue npaea paboTHMKOB Ha NPMBATHOCTb NOABOAMUT HAcC K eLle OAHOM 06-
NacTu, «BTOPXXEHME» NCKYCCTBEHHOIO UHTENMEKTa B KOTOPYHO Bbi3blBaeT 060CHOBAHHOE
6ecnoKoncTBO, — KOHMAEHUMANBHOCTN NEPCOHArbHbIX AaHHbIX U COXPaHEHUIO He-
NPVKOCHOBEHHOCTWN YaCTHOW XWU3HW rpaxaaH. lNpumeHeHne TeXHONornin MCKyCcTBEH-
HOrO MHTENEeKTa No3BONAET OTKPLITO BMELLMBATLCH B YACTHYHO KU3Hb, CBOAS HA HET
3TO HeJaBHO 3aBOEBaHHOE MAbMU NPaBo.

[MpaBo YernoBeka Ha HEMPUKOCHOBEHHOCTb YAaCTHOM XM3HWU Y 3aLUMTY AaHHbIX JTNY-
HOro xapakrtepa 3akpenneHo B . || «Ceoboabl» XapTum EBponerickoro Cotosa 06
OCHOBHbIX Npasax.

«Kaxgbin yenoBek MMeeT NpaBo Ha yBaXKeHWE CBOEN YaCTHOM U CEMENHOMN XN3HM,
CBOETO0 XUNULLIA N CBOUX KOMMYHUKaLUNy . « Kaxkablin YenoBek MMeeT NnpaBo Ha 3alum-
TY OTHOCSLLMXCS K HEMY AaHHbIX NMYHOro xapaktepa. O6paboTka Nog06HbIX aHHBIX
OOIMKHa Npon3BOaUTLCA A0OPOCOBECTHO, B YETKO ONpeAeneHHbIX Lensix, ¢ cornacus
3avMHTepecoBaHHOro nuua, NMbo Npu HanNM4Mm Apyrnx NpaBoMepPHbIX OCHOBAHUM,
NPeayCMOTPEHHbIX 3aKOHOM. Kaxablin YenoBeK MMeeT NpaBo Ha MnornyyYyeHne gocTyna
K cOOpaHHbIM B OTHOLLEHWM HEro AaHHbIM M NPaBO Ha YCTPaHEHME B HUX OLUIMBOK»
(cT. 7,81, 2 ct. 8 XapTum).

YKasaHHble NMonoXeHnst OCHOBaHbI Ha CT. 8 KoHBeHUUK 0 3alumTe npas YeroBeka
N ocHoBHbIX cBobog oT 04.11.1950 n KoneeHuun CoBeta EBponbl 0 3awwmuTe 4acT-
HbIX N1L, B OTHOLLEHMN aBTOMaTU3MPOBaHHON 00paboTKy NepcoHarnbHbIX aHHbIX OT
28.01.1981. CooTBeTCTBYIOLLME MOMOXEHUSA coaepKaTca Takke B CT. 16 [JoroBopa
0 dyHkuMoHMpoBaHun EBponenckoro Cotosa. «[laHHble HOpMbl HanpaeBneHbl Ha 3a-
LWMTY NpaBa UHAUBMAA CAMOCTOATENbHO NPUHMMATL pelleHne 06 ncnonb3oBaHUm
€ro NepcoHanbHbIX AaHHbIX, YTO YPE3BbIYANHO BaXXHO B CBETE OrPOMHbIX 06bEMOB
CcoBpaHHbIX, UCMOSb30BaHHbIX U NepeAaBaeMblX NePCOHanbHbIX AaHHbIX»22,

HeobxogumocTtb cbopa orpoMHOro o6bema AaHHbIX U ONepUpoBaHUsa UMK Npeao-
npegenseTca caMmm CyLLEeCTBOM CUCTEM UCKYCCTBEHHOIO MHTENMNeKTa —Takoro poaa
OaHHble HeobXoAMMbI 3TUM cucTemMam Ans uener obyveHnsi. Kpome toro, obnacteto
paboTbl OHUTOB MCKYCCTBEHHOIO MHTENNEKTA KaK pa3 1 sSBnsTca cbop 1 aHanuma
OaHHbIX NS NPUHATUSA HA X OCHOBE HYXXHbIX YenoBeKy pelueHnin. «Ocmbicnusas
OrpPOMHbIE 06BbEMbI AAaHHbIX AN NPeanoxeHns addeKTUBHbIX peLueHnii, NN cosep-
LLIEHCTBYET NPOAYKTbl, NPOLIECChl 1 BU3HEC-MOOENM BO BCEX CEKTOPAX 3KOHOMUKMY,
roBoputcsi B coobLeHnn EBponerickon kommuccnm «CornacoBaHHbIN NnaH B OTHOLLE-

22 @ununosa Y. A. MpaeoBoe perynvpoBaHue Tpyaa — 2020: cMeHa napagurmbl kak cneacteune
umndpposmsaumm akoHomukw // KOpuct. 2018. Ne 11. C. 31—35.

2 [NocmHukosa E. B. HekoTopble acnekTbl MPaBoBOro peryrnmpoBaHns 3aLyTbl NEPCOHANbHbIX
OaHHbIX B pamMKax BHyTpeHHero pbiHka EBponerickoro Cotosa // MNpaso. XypHan Beiclwen
LuKorbl 3koHoMuKK. 2018. Ne 1. C. 234—254.
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HUW UCKYCCTBEHHOTO MHTENNekTa»?. MIMeHHo 4oCTynHOCTb 06paboTkm 6onbLuoro 06b-
eMa [daHHbIX caenana UCKyCCTBEHHbIN NHTENNEKT O4HON N3 BaXKHENLLNX TEXHOMOIMMN
COBpPEMeHHOCTU. «B Halem runotetuyeckom pobote byayLiero W n cynepkomnblo-
Tepbl, O4EBMAHO, ABMAKTCA MO3ramu, NMTaeMbiM/ AaHHBLIMKU, NMPOXOAALLMMN Yepes
Hux; EC urpaet ponb cepgua, obecnedmsas, 4ToObl «TENO» nornyyano Heobxogumble
pecypcbi»?®.,

BonbLuoii 06bem 1 rmobanbHbIN 060POT AAHHbIX SABMAAKTCA BaXKHENLLMMMN haKTo-
paMu 1 HeOBXOANMBIM YCITOBMEM Pa3BUTUS TEXHOMOMMM MCKYCCTBEHHOTO MHTENNEKTa.
OpHako 3T CyLLEeCTBEHHbIE M3MEHEHUS B cdhepe MHGOpMaLIMK 3aTparMBatoT OTHOLLIE-
HUS obMeHa nepcoHanbHbIMU JaHHBIMU M OXPaHbl YACTHOW XU3HU TakuM obpa3som,
4YTO nocnegHue TPedyHT NPUHATUSA AONOMHUTENBHBIX MEP MO UX 3aluTe.

BerynuBwnia B cuny ¢ 25.05.2018 O6Lumin pernameHT o 3awmTe gaHHbix (General
Data Protection Regulation (GDPR))? HasBaH EBponeickon koMmuccuen «sskopem o-
BEPUS K €AMHOMY PbIHKY aHHbIX», KOTOPbI «yCTAHOBWIT HOBBIA MoGanbHbI cTaHaapT
C YNOpPOM Ha MpaBa YenoBeka, OTpaXkatoLLuii eBPONENCKNE LIEHHOCTU, U SIBMSIETCS BaX-
HbIM anieMeHTOM obecneveHus nosepusi k MN»?". OgHako B PernameHTe oTMevaeTcs,
YTO «MPaBO Ha 3aLLUTY NEePCOHarbHbIX AaHHbIX HE SABMSETCA abCOoNOTHLIM NPaBOM; ero
HeobXxoaMMOo paccMaTpmBaTh OTHOCUTENBHO ero yHKUUK B 0bLLEeCTBE, OHO AOIMKHO
ObITb YpaBHEHO C APYrMMM OCHOBHbIMU NMpaBaMu B COOTBETCTBMM C NMPUHLUMUMOM Npo-
NOPLIMOHANbHOCTUY.

Mpu aTom B coobLeHnn EBponerickori KoMnccum «ICKyCCTBEHHbIN MHTENNEKT
ansa EBponbi» yxe o6o3HayveHa no3uuns snacten EC, o603HavaroLwaa TeHaeHUmo
K CY>KEHMIO MpaBa YenoBeka Nno CBOEMY YCMOTPEHUIO BNAAeTb U pacnopsiKaTbCs UH-
dopmaumen o cebe, Noka, No kKpanHen mepe, Ha ypoBHe Npu3abiBa: «IocynapcTBeHHas
NonMTMKa OOIMKHA TakKe MOoOLPSATL Oonee WMPOKYH AOCTYMHOCTb YAaCTHbIX AaHHBbIX,
obecneunBasi Npy 3TOM NMosiHoe cobntogeHne 3akoHoAaTeNbLCTBA O 3aLMTe Nepco-
HanbHbIX OAHHbIX»?,

CyxeHue ccepbl HEMPUKOCHOBEHHOCTWN YaCTHOW XM3HW BerieacTBue cbopa, oob-
€0VHEHNsI 1 aHanm3a OrpoOMHOro MaccuBa AaHHbIX 06 MHONBMAAX TEM OnNacHee, YTo
cbop nHopMaumm cenvac MOXKET OCYLLECTBMSATLCA B TOM YMCIE B Takux cpepax
M Takumm cnocobamm, KOTOpbIX psiAOBON YernoBek gaxe He npeanonaraet. MHorune
noTpebuTenbckne ToBapbl yXKe MMET BCTPOEHHbIN IN: BbiToBas TexHuka, AeTckme
UrpyLLKM, aBTOMOBWNW, NpNBOPLI ANSA OTCNEXMBaHWSA OaHHbIX O 340POBbLE, Tenedo-

24 Communication from the European Commission of 07.12.2018 COM(2018)795 «Coordinated
Plan on Artificial Intelligence». P. 2.

% Viola R. Artificial Intelligence, Real Benefits. 18.12.2018 // URL: https://ec.europa.eu/digital-
single-market/en/news/artificial-intelligence-real-benefits.

26 PernameHT Ne 2016/679 EBponeiickoro MNapnameHnTa n CoseTa EBponeiickoro Cotosa «O 3a-
wuTe randeckux nuu npu obpaboTke NnepcoHanbHbIX AaHHbIX M 0 cBOBOAHOM obpalleHun
TaKUX faHHbIX, a Takke 06 oTMeHe OupekTubl 95/46/EC (O6Wmin PernaMmeHT o 3awmTe nep-
COHasbHbIX AaHHbIX)».

27 Communication from the European Commission of 07.12.2018 COM(2018)795 «Coordinated
Plan on Artificial Intelligence». P. 7.

26 Communication from the European Commission COM(2018)237 «Artificial Intelligence for
Europe». P. 11.
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Hbl («cMapTdOHbI»). Bce aTn NnpoayKThl NepefatoT AaHHbIE, B TOM YXCHE NIUYHbIE, HA
XpaHunuLa yaaneHHoro Aoctyna (Tak HasbiBaeMble «0bnadHbie» nnartgopmbl) CBO-
nX Npou3BoauTenei, pa3paboTyrKoB NPOrpamMmMHOro obecrneveHns u (Mnu) KOMNaHuw,
oKasblBaKLWMNX YCNyru.

Ha Bonpoc o Tom, aBnseTcs nu npyv 3ToM KOHMUAEHUNanbHOCTb NepeaaHHon
WHOpMaLMKM B JOCTATOMHOM Mepe rapaHTUPOBAHHOW, HEMb3s BCerga ¢ YyBEPEHHO-
CTblO AaTb YTBEPAUTENbHbIN OTBET, 0CODEHHO YYMTbIBAs, YTO TOProBris AaHHbIMU
B HaCToOsILLiee BpeMs NpoLBETaeT. ATO O3HAYAET, YTO NOMyYEHHbIE AaHHbIE MOTYT HE
ocTaBaTbCs y MOMy4YUBLLIErO UX Nnua, a ObiTb NepeaaHbl TPETbUM nuuam. Asnsercs
NOTEHLMANbHO OTCIEXMBAEMON NodTK nobas nHopmMauusa o Nonb3oBaHUM COBpe-
MEHHbBIMUN 3MEKTPOHHBIMU YCTPOMCTBaMM, 06 OCYLLIECTBNIEHUM NNAaTEXeN, 3a4acTyo —
0 nepeaBwKeHusx (Npuyem He 06s13aTenNbHO OCYLLIECTBIIEHHbIX C UCMOMNb30BaHUEM
3MNEKTPOHHbIX CUCTEM HaBMraumm).

Kak pesynesrart, cbop 1 cooTBeTCTBYyHOLaA 06paboTka AaHHbIX 06 MHOUBMAOAX yKe
cenyac MOryT NpuBOAUTL K AUCKPUMUHALUN, K HAPYLUEHMIO NPUHLMMNOB paBeHCTBA
1 cnpaBeaMBOCTW, NO3BOSSAKOT OCYLLECTBAATL MaHWUNYNMPOBaHUE NpaBamu YeroBeka
(06 aTMx acnekTax yxe OblNo cka3aHo BbILLE).

[Mpun aTom Henb3sa He cornacuTtbesd ¢ 1. M. MopxaTtom B TOM, YTO «HapyLleHue
npaBa YenoBeKka Ha NPMBATHOCTb (B YaCTHOCTM — Ha KOHPUAEHLMANBHOCTb NINYHON
NMHOpMaLMK) NPU NPUMEHEHUN NCKYCCTBEHHOTO MHTENSEKTa MOXET ObiTb He BCer-
[a CONpPshKeHO C OMeBUOHO HeHaanexawumm 4encTBUsMr ero onepaTopa unm ¢ o-
CTWXXEHNEM HeNpaBOMEpPHbIX Liener, OHO MOXeT BbITb NOGOYHLIM 3hheKkToOM Npun
OOCTVXKEHUN BaXKHbIX LIeNen, OTBeYatoLLMX B LeNom obLLEeCTBEHHbIM MHTepecaM»?,
Kak obecneuntb B 4aHHOM crnyvae 6anaHc 4acTHOro, obLEeCTBEHHOMO 1 KOHTPOMb 3a
crnegoBaHMeM KpUTEpPUSM pasrpaHnyeHns Npy yCTaHoBNeHUn atoro 6anaHca?

Kpome TOro, Kak 1 B OTHOLLUEHWUW OpYrvX npaB YernoBeka, BO3HMKaET BOMPOC CO-
OniogeHns npasa noger Ha NpuBaTHOCTL camoln cuctemon VIV npu ncnonHeHun 3a-
NOXEHHOro B Hee anropmMTMa v BbiIDope COOTBETCTBYHOLLEro oopmaTa NoBeaeHUs Ha
OCHOBE BbIBOZOB, ABMBLUNXCH pe3ynbTaTtoM ee caMooby4veHus.

OuyeBMAHO, YTO HOBbIE OTHOLLEHNWSI, MOPOXAAEMbIE BXOXOEHNEM B HaLLY XU3Hb
NCKYCCTBEHHOTO MHTEMNMEKTa, HECYT B cebe He TONMbKO HOBbIE BO3MOXHOCTM, HO U MO-
pOXOalT CYLLECTBEHHbIE PUCKM, B HAaCTHOCTU B 06NacTn QUCKPUMUHALMK U BTOP-
XeHus1 B chepy npaB verioBeka BO MHOMMX obnactsx®. 3Tu Bonpockl, ABNsOLWMECS
OEeNCTBUTENBHO rMobanbHbIMU BbI30BaMU YeloBEHECTBY, TPEOYHOT afeKBaTHbIX 1 CBOE-
BPEMEHHbIX OTBETOB.

Vicnonb3oBaHMe NCKYCCTBEHHOMO MHTEMNMEKTa CO30aeT CyLLEeCTBEHHble npobne-
Mbl B NPaBOBOM PEryfiMupoBaHn1 BONPOCOB NPUHAANEXHOCTU NHTENIEKTyanbHOM
CODCTBEHHOCTU. M 3TO B yCNoBusX, KOraa yCnyrn CTaHOBATCS LLOPOXE, YEM TOBaphl,
a mMaTtepvarnbHas LEHHOCTb Pe3ynbTaToB MHTENNEKTYanbHOW AeATeNbHOCTM NPeBOC-
XOASAT CTOMMOCTb YCIyT, HE FOBOPS y>Ke O TOM, YTO OHU NPEeAoNpeaensioT NepcnekTu-
Bbl pa3BUTUS YeroBevecTBa. VIMEHHO OHM CTAHOBATCS MaBHbIMW LLEHHOCTAMN MuUpa
6yaywiero! OHM CTaHOBSATCA OCHOBHbIM UCTOYHUKOM COBPEMEHHOTO CUHEPreTUHECKOro

2 Mopxam [1. B. IcKyCCTBEHHbIV MHTENNEKT: NPaBOBOM B3rNsaz : MoHorpadms. M., 2017. C. 178.
30 Cm., Hanpumep: coobLueHne EBponerickon kommccumn «ICKyCCTBEHHbBIV MHTENNEKT Ansa Es-
ponbi» COM(2018)237. C. 23.
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N MyNbTUMNIMKALWMOHHOIO 3dbdeKkTa NHTEMMEKTYaNbHOro 1 MaTepranbHOro NPou3Bos-
CTBa Hallew LMBMImM3aumu.

EBponewckuin napnameHT B otyeTe ot 27.01.2017 ¢ pekomeHgaumamu ons Ee-
POMENCKOM KOMUCCUM MO FPaXK4AHCKO-MPABOBOMY PETYNMPOBaHMIO POBOTOTEXHUKM
OTMEYaET, YTO «HE CYLLEeCTBYET NPaBOBbIX MOMOXEHWI, KOTOPbIE KOHKPETHO Npume-
HATCS K POOOTOTEXHMKE, HO CYLLECTBYIOLLME NPABOBbLIE PEXMUMbI U JOKTPUHBLI MOTYT
ObITb NErko NPMMEeHeHbI K POBOTOTEXHMKE, XOTS HEKOTOPbIE acneKTbl, NO-BUAVMOMY,
TpebytoT 0co6oro paccMoTpeHmsI»®!.

EBponerickas kommccus B CO06LLEHNM «CKYCCTBEHHBIN MHTENNEKT Ans EBponbi»
oTmevaerT: «[oTpebyeTcs pa3mbilineHme o B3anmopenctamm mexay VM n npasamu
WHTENNEKTyanbHOW COBCTBEHHOCTU, C TOYKU 3PEHNS KaK BEAOMCTB MHTENNEKTyanbHOMN
COOCTBEHHOCTM, Tak 1 NONb3oBaTeNew, C Lienbio CoaenCcTBUS MHHOBALMSAM 1M MPaBOBOM
onpeaeneHHoOCT Ha cbanaHCMPOBaHHON OCHOBEX» 2,

Mcnonb3oBaHue UCKYCCTBEHHOTO MHTENMEKTa Ans Co3AaHns NPOU3BEAEHUIN MOXET
UMETb NOCNeACTBUSA AN MHTENMEKTyarnbHON COOCTBEHHOCTH, MPY STOM BO3HMKAIOT BO-
npockl, HAaNPUMep, 0 NAaTEHTOCNOCOOHOCTH, aBTOPCKOM MNpaBe M NpaBe COBCTBEHHOCTM
Ha CO3[aHHbIN «TPYAOM» HOHUTA UCKYCCTBEHHOIO MHTENNEeKTa pesynsrat. BoamoxHo
nn Byget yTBepxaaTh, YTO Takme 06bEKTbI aBTOPCKOro npaBa co3gaHbl TBOPYECKNM
Tpyoom YenoBeka? Kak pacueHuTb BKnag toHUTa B ero co3gaHune? Kto gomkeH o6-
nagaTtb aBTOPCKUMM NpaBamu Ha NpoussBedeHne (Hanpumep, BrnageneL H1Ta, 3a-
Kas4yumK, NOCTaBMBLLUIA eMy 3a4ady, ero Npou3BOAUTENb, NULO, OCYLLECTBSBLIEE €ro
006y4eHue, nnu npasoobnagareny MHopMauum, Ha OCHOBaHWM KOTOPOW OHUT O0Y-
yancs)? BoamoxHo nu paccmaTtpueaTth toHUTa MW B kayecTBe aBTOpa U €CTb 1K BO-
o0Le NpaBoBble OCHOBaAHWS 41151 MOCTaHOBKM NogobHoro Bonpoca?

Kpome TOro, nockornbky AOCTYN K Kak MOXXHO GonbLuemMy 0O0bemy AaHHbIX ABMS-
eTca HeobxoamMMbIM ycrnosuem obyyeHusi cuctem VN (o Yem roBopumnocs BhbilLE), TO
npeacTaBnseTcs, YTO BO3HUKHET BOMPOC 00 M3MEHEHMN 3aKoHo4aTenscTBa 06 NHTenN-
nekTyansHom cobCTBEHHOCTYM C Lienbio 06ecneveHnst «CBOOOOHOro NOToKa OaHHbIXY
(anrn. free flow of data), Heobxogumoro onsa AanbHENLWEero pasBuTMa U NCNONb30Ba-
HUst POOOTOTEXHUKM.

B cBeTe pa3BuTHS NCKYCCTBEHHOIO MHTEMNMEKTa 1 pobOTOTEXHMKM, BBUOY HEODOXO-
AMMOCTU onpeeneHus NpasBoBoro craryca HUToB ¢ W 1 pesynbtatoB nx yHKUK-
OHMPOBaHUSA, 060CHOBAHHO BO3HMKIA Npobnema Npu3HaHWs «3NEeKTPOHHOIo nuua.
OTctoga BOoNpoc NpaBoCyObEKTHOCTM FOHUTOB MCKYCCTBEHHOTO MHTENNEKTa, Kak U B
YyernoBevyeckoM 00LLecTBe, 4ENUTCA Ha ABe rpynnbl:

— NpaBoCyObEKTHOCTb IOHUTOB MCKYCCTBEHHOTO MHTEMMEKTA, COMOCTaBUMas C NpaBo-

Cy6BEKTHOCTBIO hM3N4ECKOro nNuua;

— NpaBoCyObEKTHOCTb IOHUTOB MCKYCCTBEHHOTO MHTEMMEKTA, COMOCTaBUMas C NpaBo-

CYOBEKTHOCTBIO OPUAMYECKOTO Nnua.

Heobxoanmo HanTn Takme hopMbl ANEKTPOHHOIO NLA, FOHUTA UCKYCCTBEHHOTO
WHTEnNneKTa, Kotopasi cmorna 6bl Ha NPaBOBOM YPOBHE M B NPaBoBbIX OpMax Co-

31 European Parliament. Report A8-0005/2017 of 27.01.2017 with recommendations to the Com-
mission on Civil Law Rules on Robotics (2015/2103 (INL)). P. 11.

%2 Communication from the European Commission COM(2018)237 «Artificial Intelligence for
Europe». P. 15.
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BMECTUTb B cebe 1 MMPHO cbanaHcnpoBaTb NOASIMHHO YENOBEYECKNE XapaKTEPUCTUKN
1 NpaBa YenoBeka-co3aartens u To, YTO NPUBHOCUTCS UCKYCCTBEHHbLIM UHTEMNMEKTOM.

Kak onpenenvTb Ha 3akoHOAATENbHOM YPOBHE TOHKYIO rPaHb MeXay A0NyCTUMbIM
«04erioBe4YMBaAHNEM» UCKYCCTBEHHOIO MHTENMMEKTa U «OMaLLUMHUBAHWEM» YenoBeye-
CKOW NMYHOCTN?

Kak conocTaBnTb MCKYCCTBEHHbIV MHTENMEKT 1 €r0 CEroaHs eLle TpyaHo npeacka-
3yemyto CMoCOOHOCTb K CaMOpPa3BUTHIO (NMPY 3TOM cernaB ee ynpaBnsaeMon 1 perynu-
pyemoMn, ¢ yueToM 6€30MacHOCTM YENoBeKa) U €CTECTBEHHbIN MHTEMMEKT YENOBEYECKON
NIMYHOCTU 1 KaK paccMaTpmBaTh BEPOSITHOE COPEBHOBaHUE MeXAy HUMN? BO3MOXHO
v B 3TON chepe NpaBoBOE pPerynmpoBaHme 1 KakKuM OHO LOIMKHO ObiTb?

pomagHoe 3Ha4YeHVe NMEIOT XpyrKas YenoBevecKkas IMYHOCTb, €e CO3HaHUe, 3MO-
LMOHarnbHoe 1 YyBCTBEHHOE BOCTIPUSATUE, KOTOPbLIE MOKa eLle HEAOCTYMNHbI MaLLWUHaM.
Ho 1 aTum ocHoBononarawLwmum Ka4ecTBam YerioBeKa TakKe YyrpoXxaeT MCKYCCTBEH-
HbI MHTENMEKT. Tak, BXUBNEHME B YENOBEKa YMMNOB, NO3BOMSAIOLLUX KOHTPONMPOBATb
N perynupoBaTb ero NoBeaeHne, NPakTU4eCcKn MOXET NpeBpaTuTb ero B pobota n obe-
CMeyYnTb ynpasrneHne ero nopegeHnem. NoaTomy BakHENLINM CTAaHOBUTCS BOMpPOC
O COXPaHEHMM 4YenoBeYECKON NMNMYHOCTUN, €€ CyBEPEHUTETA, NOANMHHO YENOBEYECKMX
Ka4yeCTB 1 YBaXXeHUM ee AOCTONHCTBA.

CospgaHune yenoBekonogobHbIX pPOBOTOB C UCKYCCTBEHHbLIM MHTENNEKTOM Ans 06-
CMyYXMBaHWSA JOMa U OKa3aHWUst PasnuYHbIX UHTUMHbIX YCIYT OIS MY>XYUH U KEHLIMH
MOXET NOAOPBaTb OCHOBbLI CEMENHBIX Y3 U TPAAULMOHHBIX OTHOLLEHUI MeXay MyX-
YMHOW Y XXEHLLMHOW. DTO, B CBOK OYepedb, BNUSET HA CTAHOBIMEHNE U pasBUTUE Ye-
NOBEYECKOM NINYHOCTU, €€ CaMOUAEHTUDMKaLNN.

JInyHoCTb YenoBeka hopmMmpyeTcsi B NpoLiecce BOCNNTaHUSA 1 0Opa3oBaHusi, BO
YTO TaKXKE YCUINEHHO BTOPraeTcsi UCKYCCTBEHHbIN MHTENNEKT B BuAe poboTa-yuntens.
Ho He B MeHbLLEWN Mepe NNYHOCTb MOXET ObITb AedopMMpoBaHa U B npoLecce «ye-
noBeYeCcKoro» oby4yeHus, HanpaBeHHOro Ha MOArOTOBKY HeQyMatoLLLEero oocnyxuBato-
LLero nepcoHana (C pasnuyHbIM No obbemy 1 yHKLMOHaNy Habopom KOMNETEHLMN).

OTO KaK pa3 «KOMMETEHTHOCTHBIN» NOAXoA K 06pa3oBaHmio, KOTOPLIN NpeBpaLLaeT
yernoBeka B MEXaHNYECKOro UCTIONHUTENST KOHKPETHBIX OYHKLMIA, OrpaHn4nBast TBOp-
YeCKUn, HeCTaHZ4APTHbIN, KPUTUYECKUIN, KOHCTPYKTUBHBIN U HEOPAMHAPHBIN Noaxos,
4yero TpebyT NOCTOSAHHO MEHSIIOLLIMECS YCIOBUS XN3HU. DTO Kak pa3 NpoTMBOPEUUT
NOTPEBGHOCTAM COBPEMEHHOIO MMPA, KOTOPbIE COCTOSIT HE CTOMBKO B KOHKPETHBIX, JIErko
dopmumpyembix 1 oueHnBaembix «hard skills» («KeCTKMX HaBbIKOB»), CKOMNbKO B «Soft
skills» («MSArkux HaBblkax») — TanaHTe, TBOPYECKOM, HEOPOUHAPHOM TpyAe, Opuru-
HamnbHbIX peleHnsax. IMEHHO 3TOMY KOMMETEHTHOCTHBIN MOAXOA KaK pa3 U He YYuT.

MoaroToBka «MNOCMYLUHOIOY», HO HE3(PEKTNBHOIO NepcoHana n nsbuparensi, B TOM
yucne 1 ¢ BbICLUMM 0Opa3oBaHNEM, OCYLLECTBNSAETCS U NyTeM 00y4eHusi BbiGopy ro-
TOBbIX PELLEHMI B MPOLECCEe TECTOB, BMECTO 0OyYeHUsi aHanmay, CUHTE3Y U MPOrHo-
3MPOBAHUIO MOCTOAHHO MEHSLENCcA 0O6CTaHOBKN, CNOCOBHOCTM afeKBaTHO Ha 3TH
N3MEHEHMS pearnpoBaThb.

Takoro poga obyyeHne opMMpyeT CTaHAAPTU3MPOBAHHOE, KITMMOBOEY» MbILLIe-
HWe, He OTBevatoLLee NOTPeOHOCTSIM Hallero BpeMeHn. Ho OHO Takke co3aaeT yCrnoBus
pas3pyLUeHMs TBOPYECKON NMYHOCTK, ee AedopMaLMm Npu CTONKHOBEHWUM C BbICTPO ca-
MOOOYYaOLLMMCS MUICKYCCTBEHHbBIM MHTEMMEKTOM... /I B 3TOM BONpOCEe He CTOMNbKO Yn-
CTO NpaBoBasi, CKONbKO 0OpasoBaTenbHasi COCTaBnsALLaa MMeeT GOMbLLOE 3HAaYEeHME.
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B cBolo o4epeab, BTOPXKEHNE NCKYCCTBEHHOMO UHTEMMEKTa B M3bnpaTtenbHbIi Npo-
LieCC 1 BNWSIHME €ro Ha KOHKPETHbIX M3bvpaTenen B MacCoBbIX MaclLTabax — nNpsiMon
nyTb K paspyLUEHN0 OCHOB CyTW U3brnpaTensHoro npasa v AEMOKpPaTUM, OCHOBaHHOM
Ha Bblbopax. ATO NyTb K POPMUPOBAHMIO ELLE HE MOHATOWN, HO yke 00CyKaaemMon
KOHLIeMNUMN «HOBOW BMnacTM»®®, a Takke BO3MOXHOCTb CO34aHUsi HEBMAAHHbIX B UCTO-
pyy TOTanUTapHbIX (NMPY BHELLHUX 3NIEMEHTax AEMOKPaTHM) PEXMMOB Kak Ha YpOBHE
CTpaH, Tak u B MmacwTabax pernoHanbHbIX U MEXPErMoHanbHbIX MHTErpaLNoOHHbIX
opraHusauumi, BnnoTb Ao rmobanusauun takoro senenuns! N ata npobnema tpebyet
He3aMeanMTeNbHOro CEPbE3HOMO UCCeoBaHUS.

AHann3 HoBeNLNX eBPONENCKMX NPaBoOBbIX MHULMATUB N PELLEHUIN NOKa3blBaET,
YTO ANs TOro, YTOObI OrpaguTb YernoBeKka OT HEraTMBHOIO BMUSIHUS MCKYCCTBEHHOIO
WHTEennekTa, HeoOXOAMMbI MPABOBOW KOHTPOSb U OTBETCTBEHHOCTb 3a CO3AaTENsAMMU,
npou3BoauTeENsiMK1, BragenbLamu, Nonb3oBaTensmMmn, apeHaaTopammy OHUTOB UCKYC-
CTBEHHOTO MHTENNEKTA, HAHOCALWMX yuepb nioasiM 1 MMyLLIECTBY, a TaKkke 3a TeMU
nMuamMmn 1 opraHn3aumsaMm, KOTopble HaHOCHAT NPOTUBO3aKOHHbIN yLLepO toHMTaM mC-
KYCCTBEHHOrO MHTENMNeKTa.

WNTak, o4eBMaHO, Y4TO «OOMbLUNE BbI3OBbI», MOPOXKAAEMbIE PA3BUTUEM UCKYCCTBEH-
HOro MHTENMNEeKTa, U3MeHeHnsMM B 0bnacty obpaboTkun MHpopMaLmm U BHEAPEHVEM
LUMppOoBbIX TEXHOMOMNIA, TPEOYIOT CKOOPANHNPOBAHHBIX AeNCTBUIA opraHoB EC, rocy-
[apCTB-4IIEHOB 1 BCErO €BPONECKOro 06LecTBa BO MHOrMX HanpaBeHUsX counarb-
HOW >XN3HW, B TOM Ymncrne n B cpepe npasa. Kak ykasbiBaeT EBponerickasi kommccus
B Ctpatermmn «EguHbIi LndpoBor pbIHOK Anst EBponbly», «BCe rocyaapcTBa-yneHbl
OopHoTCH CO CXOXKMMM NpobreMamm, HO Ha HaLMOHaNbLHOW OCHOBE, KOTOpas CIIULLKOM
orpaHuyeHa, 4tobbl NO3BONUTL MM UCMONb30BaTb BCE BO3MOXHOCTU U peLlaTb BCe
npobnemel, CBA3aHHbIE C 3TUMU TPaHCHOPMALMOHHBIMU U3MEHEHMAMW. [INsi MHOrMX
BOMPOCOB €BPONENCKUIA YPOBEHb NpeanaraeT NpaBuibHYH OCHOBY» 3,

OOuecTBO Kak caMmopasBMBatoLLasiCs cucTema 1 NpaBo Kak ee YyacTb, 6€3 COMHe-
HUSA, CMOryT BblpaboTaTb afeKBaTHbIN OTBET «bonbLIMM Bbi3oBaM» 1 obecneyunts
Hagnexallee nNpaBoBOE PErynMpoBaHne HOBbIX OTHOLLEHUI HA OCHOBE YBaXXEHUS
4YeroBeYeCcKoro JOCTONHCTBA, CNPaBeAIMBOCTU 1 T'yMaHU3ma.

2. Cuctema rapaHTUM 3awWmnThbl NpaB U cBO6OA YenoBeka
OT BTOPXXE€HUA UCKYCCTBEHHOro nHTennekra B EBponenckom Cotrose

Ha atom nyTu ocobyto ponb 06peTatoT ENCTBYHOLLME MEXAHU3MbI NPABOBbLIX rapaH-
TWI NpaB YenoBeka, KOTopble 06ECNeUNBAIOT NX 3ALLMTY YXKe Cenvac, Koraa CUCTEMbI
MW BxogAT B HaLly u3Hb. Hackonbko oHM ahdeKTUBHEI cervac 1 ByayT nu oTBevaTb
HeobxoanMbIM TpeboBaHuaM B ByayLiem?

Ecnu paccmoTpeTb cuctemy rapaHTui npaB 1 cBOOOA YernoBeKka 1 rpaxkgaHuHa
C TOYKW 3PEHUSA COCTABNALLNX €€ NIEMEHTOB, TO B 3TON CUCTEME, KOTOpas Xapak-

% Heimans J., Timms H. New Power: What Forces Rule the World — and How to Make Them
Work for You. Alpina Publisher, 2018.

3 Communications from the European Commission of 06.05.2015 COM(2015)192 «A Digital
Single Market Strategy for Europe». P. 3.
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TepHa kak ansa Esponerickoro Coto3a, Tak U Ansi ero rocy4apCcTB-4YNeHOB, MOXHO Bbl-

OENNTb TP OCHOBHbIX 3NIEMEHTA:

— MaTtepuarnbHble rapaHTuu (NpaBo Nuua Ha KoMneHcaumio yuiepba n opyrux yobiT-
KOB, MPUYMHEHHBIX B Clly4ae HapyLLEeHWs ero npas);

— npoleccyarnbHble rapaHTum (peanmayemble Npy OCyLLECTBIEHUN NPABOCYANS, nNpe-
X[e BCero B paMkax YroroBHOro npoteccay);

— WHCTUTYUMOHambHbIE rapaHTuUn (MOMNOXEHMS HOPMaTUBHBIX aKTOB, PErynupyoLine
PYHKLUMOHNPOBAHME UHCTUTYTOB, OPraHOB U YUPEXOAEHUN, 4EATENBHOCTb KOTOPbIX
HarnpaBrieHa Ha OXpaHy 1 3aLUMUTy HapPYLLEHHbIX MpaB).

Bo3melueHne ybbITKOB, NPUYNHEHHBIX NULY APYrMMU NULamMu, BKYasa rocyaap-
CTBO, SIBMNSAETCS O4HMM U3 OCHOBHbIX U OQHMUM M3 CaMbiX OPEBHUX CPEACTB 3aLMThI
HapyLUeHHbIX Npa.. [popaboTke 3TOro NOAMHCTUTYTA rPAXAAHCKOro NpaBa MHOro Be-
KOB yOensnv BHUMaHWE 1 TEOPETUKU, U 3akoHoZaTENw, 1 npasonpuMmenuTenu. OgHako
B YCIOBUSIX BBEAEHWS B rpaXaaHCKUin 060pOT CUCTEM MCKYCCTBEHHOIO UHTENNEKTa
rapaHTusi B hopMe npasa nvua Ha Bo3MellleHne YObITKOB (Bpeaa) MOXeT CTaTb He
BMOIHe AEWCTBEHHON, Noka He ByayT pa3paboTaHbl KOHLENTyanbHble NOAX0Ab! U BHE-
CEeHbl 3aKoHOAaTENbHbIE U3MEHEHUS], pa3peLUatoLLne BOMpOChl, MOCTaBMNeHHbIE Nepes,
topucnpyaeHLUmen nosiBNeHMeM nocrnegHero nokonexHunsa cuctem UA:

— KTO OTHOCMUTCSI K YUCIy NULL, OTBETCTBEHHBIX 3@ NPUYMHEHKE YObITKOB (Bpeaa) oHu-
TOM MCKYCCTBEHHOTO MHTENIEKTA, a TakKe Npu COBEPLUEHUN C Ky4aCTUEMY» HOHUTA
npaBoHapyLUeHUi (B COBOKYMHOCTM C BOMPOCOM O NPaBoAeeCcnocobHOCTN CaMoro
foHUTa);

— KakoBbl BUAbl ywepba, noanexaliero BO3MeLLEHMIO;

— KakoBbl CNOCOObI Bo3MeLLeHNst yLlepba, hopMbl KOMMEHCALNN.
3HauMMOCTb 3TUX BOMPOCOB HArNs4HO UNIIOCTPUPYET yTBEPXaAeHne EBponeii-

CKOro napriameHTa, cogepxatieecs B ero otdete ot 27.01.2017 ¢ pekomeHgaumnsamm

anst EBponenckon KoMnccnm no rpaxXaaHcKo-npaBoBOMY PErynMpoBaHmo poboToTex-

HUKK: «...dem Bonee aBTOHOMHbI pOBOTbI, TEM MEHbLLUE UX MOXHO CYMTaTb NPOCTbIM

WMHCTPYMEHTOM B pyKax Apyrmx nuu (Takmx Kak npou3BoanTenb, oneparop, COOCTBEH-

HWK, Nonb3oBaTenb U T.4.); 3TO, B CBOK o4epeab, CTaBUT BOMPOC O TOM, AOCTaTO4HO

nn 00bIYHBIX NpaBun 06 OTBETCTBEHHOCTU U TpebyeTtcst nn, YTOoObl HOBbIE NMPUHLMMbI

1 npaeuna obecneynnmn CHOCTb B OTHOLLEHWM HOPUONYECKO OTBETCTBEHHOCTY pas-

NYHBIX CYOBbEKTOB 3a AeNCTBUA 1 6e3gencTeme poboToB B TEX Cry4asx, Korga npu-

YMHA UX HE MOXET OblTb COOTHECEHA C KOHKPETHBLIM YErNOBEKOM U KOrga MOXHO Obino

n3bexarb AeNcTBUn Unv 6e3nencTenst poboToB, MPUYNMHUBLLNX Bpea» .

[oBOpSt 0 MaTepuarnbHbIX rapaHTUsIX NpaB YernoBeka, cnenyeT obpaTnTb BHMMA-
HMe Ha TO, YTO HEMOCPEACTBEHHO B yupeauTenbHbIX AoKyMmeHTax EC npegycmoTtpeHa
MMyLLeCcTBEHHasi OTBETCTBEHHOCTb EBponerickoro Cotosa. B cooteeTcTBUM O CT. 340
Horosopa o dyHkumoHMpoBaHun EBponerickoro Cotosa (QPEC) n § 3 cT. 41 Xaptum
EBponelickoro Coto3a 06 ocHoBHbIX NpaBax EC 065a3aH Bo3mecTuTb ntobon yuiepo,
KNPUYMHEHHbBIN €ro UHCTUTYTaMM UM COTPYAHUKAMU NPU OCYLLLECTBNEHUN CBOUX
dyHKkumny. CooTBETCTBYOLMNE NCKN NoaBeaoMcTBeHHbI Cyay EC, koTopbIi HasHavaeTt
pasmep KOMMeHcaumm NCXoas 13 obLUX NPUHLMINOB BO3MELLEHNST YObITKOB, CIIOXMB-

35 European Parliament. Report A8-0005/2017 of 27.01.2017 with recommendations to the Com-
mission on Civil Law Rules on Robotics (2015/2103 (INL)). P. 6—7.
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LUMXCS B NPaBOBbIX CUCTEMaX rocyaapcTB-4rieHoB. Takum obpa3om, Bonpoc 06 oTBeT-
cTBeHHocTu EBponenckoro Cotosa 3a yuwepb, NpuyYnHEHHbIN npy ncnonb3osaHum EC
WHTENMeKTyarnbHbIX CUCTEM, TAKKE MOXKET OblTb 06OCHOBAHHO NMOCTABIEH.

Ewe ogHa u3 matepuanbHbIX rapaHTyin npaB YyenoBeka B EBponerickom Corose —
MMYLLIECTBEHHAs OTBETCTBEHHOCTb rOCYapCTB-UIIEHOB 3a HapYyLUEHNE CyObEKTUBHBIX
npas, yctaHoBneHHbIx EC. Cyaom EC BbipaboTaHo npaBumo, CornacHo KOTopoMy ro-
cyAapcTBa-yneHbl 0653aHbl KOMNEHCUPOBaTbL PU3NYECKUM U KOPUONHECKUM NULIaM
nobon yuiep6, ecnu oH NpUYMHEH HapyLleHnem npaea EC, OTBETCTBEHHbLIM 3a KOTO-
poe MOXET BbITb NPM3HAHO COOTBETCTBYIOLLEE FOCYAapCTBO™®.

OpHako crnegyeT OTMETUTb, YTO B cchepe HayYHbIX UCCNEAOBaHUN, TEXHOMOIU-
Yyeckoro pa3BuTusa U kocmoca Esponerickuin Coto3 BbINOMHAET NULLL NOAAEPXKUBA-
FOLLIYIO M KOOPAVHMPYHOLLYIO (DYHKUMIO U obriagaeT npaBoM NPOBOANTL COOTBETCTBY-
IoLLME MEPONPUSTUSA «MPU YCIOBUM, YTO OCYLLECTBMNEHME OAHHOW KOMNETEHLUN HE
OyneT npenaTcTBOBaTh roCyAapCcTBaM-4YrieHaM OCYLLECTBIATb CBOK COOCTBEHHYHO
KOMMEeTeHLUMI0»%, B CBA3M C YeM 06LLe00s13aTeNbHbIX akTOB B yKa3aHHOW cpepe OH He
nsgaet. [loaTomy B chepe perynmpoBaHns OTHOLLEHWUIA, CBA3AHHbLIX C UCMOSNb30BaHUEM
WCKYCCTBEHHOIO MHTENNEKTa, peanu3aums 4aHHON rapaHTuM NOTEHUMansHO BO3MOX-
Ha TONbKO B TeX crnyyasix, Koraa dyayT HapyLleHbl oTHocsAwumecs k ccpepe VW Hopmbl
npaBoBbix akToB EC, NpyHATLIX B pamKax Apyrmx HanpasfeHUn ero KOMNeTEHUNN.

W elle ogHa maTepuanbHas rapaHTus, KOTopasi HOCUT B HACTOsILLIEE BPEMS OrpaHu-
YeHHbI XapakTep: B Cryvae HapyLleHNsi roCy4apCTBOM NpaB U cBO6OL, 3aKpeneHHbIX
B KoHBEHLMM 0 3aLLMTe NpaB YernoBeka M OCHOBHbIX cBo6oa, EBponevickum Cyaom no
npaBam YerioBeka Ha 3TO rocyaapCcTBO MOXET ObITb BO3MOXeHa 0083aHHOCTb BbINnaThl
«CcnpaBeasiMBoN KOMMeHcaum» notepresLUern CTOpoHe (CT. 41 ykazaHHOW KoHBeHLuK).
Jo npucoeanHenunsa EC k KoHBeHUMK, 4TO Npegnonaranock B JinccaboHckoM [OroBo-
pe, Takne Mepbl MOryT BbiTb MPUMEHEHBI TONBLKO K rocyaapcTBy-4neHy (KoHBeHuUMO
nognucanu Bce rocyaapcTea, Bxogswme B EBponenckmin Cotos), Ho He k EC B Lienom.

MpoueccyanbHble rapaHTum B npaBe EBponenckoro Coto3a peanuayoTcs npexae
BCEro nNpu paccmMoTpeHuun gen B cygax. B Xaptum EBponenckoro Coto3a 06 0CHOB-
HbIX NMpaBax cMCTeMa npoLeccyarnbHblX rapaHTUA 3aKpenneHa B OTAeNbHOM pasgene
(pa3n. VI «[NpaBocyamey). B kadyecTBe obLuel rapaHTu, 3akpensieHHON B NEPBON CTa-
Tbe 3TOro pasgena (abs. 1 ct. 47 XapTtuu), Cny>xut npaso Ha obpalleHue B becnpu-
CTpacTHbIV Cya 3a 3aLUMTON MoObIX NpaB 1 cBO6OA, YCTAHOBMNEHHbIX B HOPUONYECKUX
Hopmax EC. C yyeTom noacyoHoCTH Aena aTo MOXeT ObITb HauuoHanbHbiv cya, Cya
EC v EBponevickuin Cya no npasam yenoseka.

B XapTumn cogepxutca Takke pag apyrmx npoueccyanbHbIX rapaHTum, 3akpe-
NMEeHHbIX B BUAE CrneLmarnbHbIX NpaB U OTHOCALLMXCSA NPEMMYLLIECTBEHHO K cchepe
YroflOBHOIO CyA0NpOM3BOACTBA (B YACTHOCTW, NPE3yMMLMsA HEBMHOBHOCTM, NPaBO Ha
cnpasennvMBoe 1 NybnuyHoe paccMoTpeHne aena, NpaBo Ha PUANYECKYH MOMOLLb).

MpencraBnseTcs, YTO yka3aHHbIE rapaHTUM B OTHOLLEHWSAX, CBA3AHHbIX C UCMONb30-
BaHMEM MCKYCCTBEHHOIO UHTENNEKTa, AOMMKHbI MPUMEHATLCS M AeCTBOBATb B MOTHOM
mepe. OgHako AeTanbHOro yperynmpoBaHus TpeOyoT Npy 3TOM BOMPOCHI Y4aCTUS FOHU-

% Andrea Francovich and Danila Bonifaci and others v Italian Republic. Joined cases C-6/90
and C-9/90 // URL: http://eur-lex.europa.eu.
7 [oroBop 0 dyHKUMOHMpoBaHuM EBponerickoro Cotosa ot 25.03.1957. § 5 cT. 2; §3 cT. 4.
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ToB VI B TOW Unn nHoM hopme npu OTNpaBreHUn NPaBoCyaAns, BKITKOYAs rpaXKgaHCKoe,
apbutpaxHoe, agMVHUCTPATUBHOE, YroNoOBHOE CyA0NPOM3BOACTBO, a TakKe TPETENCKOe
pa3bupartensctBo. He MeHee NpobrneMHbIM SIBNSIETCS Takke CBSI3aHHbIN C 00LWMUM BO-
NpPOCOM O NPaBoCyOBLEKTHOCTY OHUTOB IV BOMpOC O TOM, €CTb M OCHOBAHWS FOBO-
pYTb O JOMYCKe TaKkMX FOHUTOB K CyaebHbIM npoLieccam B Ka4ecTBe MuL, Y4acTBYHOLLIMX
B Aene. PelueHune 3TMx BONpOCOB TECHO CBSI3aHO C BOMPOCOM 3aluThbl hyHAAMEHTamb-
HbIX NPaB YenoBeKa, Takmnx Kak NpaBo Ha HeAMCKPUMMHALMIO, HA CrpaBeanmBoe cyaeb-
Hoe pa3bupaTtenbCTBO U ApYrnx, 0 Yem nogpobHee yxe roBopunoch BhILLE.

TpeTbyM BUAOM rapaHTui npas 1 cBoboa YernoBeka sSBMATCA UHCTUTYLMOHAbHbIE
rapaHTum, obecneunBatoLLme PyHKLNOHNPOBAHUE NHCTUTYTOB, OPraHOB U YYpEeXaEHNN
EC, nesaTenbHOCTb KOTOPbIX HaMpaBieHa Ha OXpaHy 1 3almUTy HapyLLEHHbIX Mpas.

MHCcTuTyTamMmm n opraHamm, obecneynBatoLLMm MHCTUTYLIMOHATbHbIE FapaHTun
npae 1 ceobopg venoseka B EBponerickom Cotose, sasnsawTca Cya Esponerickoro Co-
to3a, EBponevickasa komucens, EBponerickuii ombyncmeH, Esponerickuii CoBet no 3a-
LUMTE OaHHbIX U P OpYrMx OpraHoB 1 yupexaeHui, obnagarwmnx nonHOMOYMSAMM
B Donee y3knx acnekrax.

KakoB xe nogxon EBponerickoro Coto3a k obecneyeHuto npas 1 cBobon venoseka
B MHCTUTYLIMOHANbBHOW cchepe Ha aTane pasBUTUS UCKYCCTBEHHOTO MHTENSEKTa 1 mac-
COBOro BHeAPEHMS LMGPOBbLIX TEXHONOMMIN?

BaxxHOe 3HayeHue B yCroBmaxX HEOOCTATOMHOCTY NMPABOBOrO PErynMpoBaHms cdepbl
ncnonb3oBaHusa IV Mmoxet umets cynebHas npaktuka. ObpalleHue B cyg — rapaHTus
1 OOHOBPEMEHHO CyOBLEKTMBHOE NpaBo kaxaoro vyenoseka. Cyn EC obecneumBaeT 3a-
LUMTY NpaB 1 cBoOOA, HapyLUEHHbIX MHCTUTYTaMu 1 yupexaeHusamu EC.

Cyn EC paccmatpumBaert, B HaCTHOCTU, UCKU:

— 006 aHHYNMpoBaHWM aKTOB MHCTUTYTOB, OPraHoB 1 yypexaexHun EC;
— 13 6e30encTBUSA MHCTUTYTOB, OPraHoB, yupexaeHu EC;
— 0 KOMMeHcaumn yObITKOB, MPUYNHEHHBIX MHCTUTYTaMK, OpraHamu, y4pexaeHusiMm

EC wnu nx cotpyaHukamu;

— 06 obxanoBaHum WTPadoB, HANOXEHHbIX HA NPeanpuaTusa MHcTuTyTamm EC.
lMpaBom nogaBaTh Takne UCKM 0bnagatoT ropuandeckue n dusundeckmne nuua (no-
crnegHve — nullb B HEKOTOPbIX Cryyasix).

HecmoTtpsa Ha T0, uTo Cya EBponenckoro Coto3a ouumansHo He YyNOTHOMOYEH
3aHMMAaTbCst HOPMOTBOPYECTBOM, B CUITy OCOBEHHOCTEN NPaBOBOWN CUCTEMbI U Mpak-
Tukm EC ero pelueHnst MoryT MMeTb NOAMMHHO HOPMOTBOPYECKUI XapakTep, YTO Mo-
XKET CnocobCcTBOBaTb HE TOMbKO BOCMOSTHEHMIO NPOGENOB B HOPMATMBHBIX aKTax, HO
TaKkKe 3aKpensneHuto 1 pa3BUTUID OCHOBOMOMAratLLMX NPUHLMNOB, PEryNNPYHOLLNX
COOTBETCTBYHOLLME OTHOLLEHMS, U JaXKe CO34aHMI0 HOBbIX.

B kavecTBe 04HOW U3 MHCTUTYLIMOHArbHbIX rapaHTUiA BbICTyNaeT Takke EBponeii-
ckas kommuccus. Kommceuns sBnsieTcs MHCTUTYTOM, OCYLLECTBSALWMM Hag30p 3a Co-
6ntopeHnem npasa EC rocypapcteamu-vuneHamu. Kpome toro, Komuccnsi obnapaer
Ba)XHbIM HAOOPOM MCNOMHUTENBHO-PACNOPAANTENBHBIX MOSTHOMOYUIA Y MOSTHOMOYMIA
B 06MnacTun 3akoHoaaTenbHOM UHNULMATUBEI.

OcosHaBas «6ornblune BbI30BbI», CBA3aHHbIE C COBPEMEHHbBIM Hay4YHO-TEXHOMO-
rmyeckum passutuem, EBponenckas koMMccus B AOKYMEHTaX, ABMBLUMXCS OOHUMMU
13 NepBbIX B 06nacTtu pa3paboTku 1 ncnonb3oBaHusa U 1 dakTnieckn OTKpbIBLLMX
nyTb K 0ObeAMHEHMNIO YCUIUIA CTPaH B 3TOM HanpaeneHun B maclutabax EBponbl, yxe
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npegycMoTperna OCHOBHbIE HaMNpaBneHusi, Npu3BaHHble 06ecneynTb 3aLnLEHHOCTD

OT PVCKOB B 3TON cdepe, B YMCNe KOTOPbIX:

— cobntogeHue LeHHocTer EBponerickoro Coto3a 1 ocHoBomnonaratoLLmx npae. Yenosek
paccmaTpuBaeTCcsi B Ka4ecTBe LieHTpa Npu npoBeaeHun nobbix nccrnegosaxHuin NN,

— 9(bEKTUBHOCTb rapaHTUI 3aLMTbl NpaB 1 cBobO YEenoBekKa;

— MOJOTYETHOCTb M NPO3PavYHOCTb;

— 6e30nacHOCTb CETEBLIX MHPOPMALMOHHbLIX CUCTEM;

— 3awuTa nepcoHarnbHbIX OAaHHbIX;

— npeackalyeMoCTb, MOAOTHETHOCTb, NPOBEPSIEMOCTb TexHonorun N, npaso cybb-
€KTOB [laHHbIX NonyyaTtb NoaaarLLyCcs nHTepnpeTaumm nHopMaLuio O oruke
NPUHATUS IOHUTOM PELLEHUIA;

— obecneyeHne cobnioaeHnst 3TUYECKUX NPUHLUMOB;

— Hajnexallee npaBOBOE perynvpoBaHue, Npeackasyemas npasoBas cpega v npa-
BOBasi onpeaeneHHocTb®,

3. UckyccTBEHHbIN MHTENNEKT U NpaBa YenoBeka
B CBeTe KOHLeNLuun «XopolLluero ynpasreHns»

Kak BAHO 13 BblenpuBe4eHHOrO NepeYHs, Mepbl, NpeanoxeHHble EBponenckon ko-
MUCCHeN, CTaBAT YernoBeka B LIEHTP NpoLecca Hay4HOro M TEXHONOrMYeCKOro passuTus,
©e3ycnoBHO HanpaeBneHbl Ha 3aluTy ero npas U MHTepecoB. OgHako ahHEKTUBHO
obecneunTb X B AaHHOW cuUTyauum — BeCcbMa HenpocTas 3agada. CogencresoBatb
EBponeiickomy Coto3y B BbINOMHEHUM 3TON 3a4a4M MOXET OPUEHTALMSA HA KOHLIEMNLMIO
«XOpOoLLEero ynpasneHus». B cuny Hopm npaBoBbix akToB EC BbICLLEN HOpUANYECKON
CWnbl — €ro y4peamnTernbHbIX JOKYMEHTOB 1 cyaebHon npaktukn Cyna EC aTa koH-
Lenums NoOANEX T NPUMEHEHWIO B AEATENBHOCTM BCcex opraHoB EBponerickoro Coto3a,
1 B MEPBYI0 o4epeab Tex, KoTopble 06ecneymBatoT UHCTUTYLIMOHANbHbIE rapaHTun Co-
ontogeHust npas YernoBeka B EC.

Kak Mbl MOXXeM BUOETb, B YNCIE YKa3aHHbIX BbllLE OCHOBHbIX HanpaBneHun nH-
HOBALIMOHHON AEeATENbHOCTH, NPSAMO 0603Ha4YEHHbIX B AOKYyMeHTax EBponeiickon ko-
MUCCUM, YNOMUHAKOTCS CODNOAEHNE MpaB YernoBeka, NPo3paYHOCTb (OeATENbHOCTU
W NPUHATUS PELLEHNIA), ydacTue (06LLeCTBEHHOCTI), 3hEKTUBHOCTL, MOAOTYETHOCTD
(Bnactun) n npaBoBas onpeaeneHHocTb. HeobxoanmMoCcTb COOTBETCTBUS 3aKOHY (BEp-
XOBEHCTBO NpaBa) cneayeT U3 cogepkaHus BCEX AOKYMEHTOB, ONpeaensioLwmx Ha-
npaeneHus geatensHoctn EC B obrnacTu NCKYCCTBEHHOIO MHTEMMEKTa. OTU Hanpae-
neHus ABNATCA 00LWMMM NpUHLMNaMn Toro, 4To B EBponerickom Coto3e nmeHyetcs
XOPOLUMM yrpaBreHnem®,

% Communication from the European Commission COM(2018)237 «Artificial Intelligence for
Europe». P. 3, 8, 14—17 ; Communication from the European Commission COM(2018)795
«Coordinated Plan on Atrtificial Intelligence», items 1, 2.6. European Commission Staff Work-
ing Document Liability for emerging digital technologies SWD(2018)137. P. 2—5, 10.

% MNpepncTaBnsieTcsl, YTO UMEIOLLMECS B PYCCKOSA3bIYHBIX MCTOYHMKAX NepeBoabl 3TOro TepMmnHa
(«adhbdeKkTMBHOE ynpaBneHne», «Haanexallee ynpasneHvey, «3ddeKkTMBHOE rocyAapCTBeH-
HOe yrnpaBneHue» 1 Ap.) He B NOJHOM Mepe OTPaXatoT ero CyLLecTBO, BKIaAblBaemMoe B Hero
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B EBponenckom Corose xopollee ynpaBrneHne — OCHOBOMonaraLwun nyonny-
HO-MPaBOBOWN NPUHLMN, 6EepyLLUMIA CBOE Havaro B pasnnyHbIX acneKkTax eBpOonencKon
rocy4apCTBEHHOCTH.

LLIseackoe nccnegosaxue, nposeaeHHoe B 2005 4%, nokasano, 4to eBponerickas
KynbTypa OCHOBbLIBAETCS Ha OnpeaeneHHbIX 0bLLmx MoparnbHbIX NpuHuunax. «byayiiee
€BpONEencKon Koonepaumm 1 MHTerpaLmmn Hyxxagaertcsa B 06CyKaeHUM Halmx obLmx
LlEeHHOCTEN, HO HeobxoanMo Takke 06CYyXAeHNe HeCOBNaAaloLWMX LLIEHHOCTEN 1 TOTO,
KaK 3TV pasnumyms MoryT ObiTb BblpaXKeHbl B €BPONENCKNX OTHOLLEHMUSXY.

Xopollee ynpaBneHme — 310 obLiasi KoHUEenums, He umeroLas eauHoro neranb-
Horo onpeneneHusa. OHO paccMaTpuBaEeTCs U Kak CTaHA4apT Anst pa3yMHOW NOMUTUKM
pas3BUTUS, Nexalunin B OCHOBE NonuTUKK pacwmperus EC, npouecca ctabunusauum
1 00beAMHEHUS, €BPOMNENCKON NONUTUKM COCeacTBa (Maes 0 TOM, YTO co3faHue pery-
nvpyoLLen cpeabl SBMNSETCS peLualoLwum npeaBapuTenbHbIM YCIIOBUEM ANst JOCTUXKe-
HUS1 YCTONYMBOIO pa3BnTmMs)*'; N Kak hakTop LIENOCTHOCTU (aHrn. integrity), B Tom uncne
B aMVHUCTPATUBHOM, HOPUANKO-TEOPETUYECKOM 1 STUYECKOM acrekTax*?; n aaxe Kak
«OAMH N3 TPEX KpaeyrorbHbIX KaMHel Moboro COBPEMEHHOro rocyaapcTaa» Hapsgy
C BEPXOBEHCTBOM 3aKOHa M AeMOKpaTnen (KOHLeNums, passmBatoLLasics B permoHarnb-
HOM 1 MexayHapoaHOM MacluTabax)*®. OgHako MOXHO ckasaTb, YTO 0bLas KoHUenuus
XOpOLLEero yrnpasreHust pasaensietcs Bcemu rocygapcteamu Cotosa*,

CnepoBaHue KOHUENLMM XOPOLLEro YNpaBneHns SBMAETCS OOHUM U3 MEXaHN3MOB,
COBEPLUEHCTBYIOLLUMX Ha HaQHALMOHANbHOM YPOBHE B3aUMOLENCTBME UHCTUTYTOB, Op-
raHoB 1 yupexaeHuit EC mexxay cobon 1 ¢ rpaxgaHamu, a Takke Ha MexayHapoaHon
apeHe. Takum 06pa3oM, MOXHO CKasaTb, YTO KOHLIENUUSA XOPOLLEro ynpaBrneHns Ha
COBPEMEHHOM 3Tare sIBMSIETCS BblpaXXeHWeM «MAeln NpaB YenoBeka, JeMoKpaTu3aLmm
N eMoKpaTuKn, BEPXOBEHCTBA 3aKOHa, rpaXkgaHCKoro obLecTBa, AeLeHTpanM3oBaH-
HOro pasgerneHnsi Bnactu u 6naropasymMHoro ny6rnnm4yHoro agMUHUCTPUPOBAHUS»*S,
a Tarkke (paktopom, coaencTByroLWMM 3PHPEKTUBHOCTM N 3aKOHHOCTIN NMPOBeaeHUs
EBponenckum Co30M ero nonmMTuKM 1 B LENOM X0y npoLeccoB nHterpauum B EC.

MpuHUMNBI XOpoLuero ynpaerneHnst BolpaboTaHbl JOKTPUHON 1 cyaebHon npakTu-
KOW. B TOM 3Ha4yeHWu, KOTOpPOEe NPUAAETCH NOHSATUIO XOPOLLEro YNpaBrieHnsi B Hay4HbIX
nccrnegoBaHmaX, MOXHO BbIAENUTL TPU OCHOBHbLIX HanpaBnieHus:

agMUHUCTPaTMBHOW M cyaebHom npakTukon EBponenckoro Coto3a, BkitovarLlee B cebsi He
TOMbKO acnekTbl 3PPEKTUBHOCTU 1 COOTBETCTBUSA (Hanpumep, Kakon-nnbo cutyaumm unu
uenwu), Ho 1 psa Apyrvx. NMoaTomMy NpeanoyYTUTENBLHO NCMONb30BaTh ByKBanbHbIN NepeBos
3TOrO BbIPAXEHWS.

40 Principles of Good Administration in the Member States of the European Union // Statskon-
toret, 2005. 2005. Ne 4. URL: www.statskontoret.se.

41 Good governance in the European Union / T. A. Borzel [et. al.] // Berlin Working Paper on Eu-
ropean Integration Ne 7. Berlin, 2008. P. 11, 15—45.

42 Addink G. H. Good governance in EU member states. Utrecht University, 2015. P. 44—45.

4 Cuculoska I. The Right to Good Administration of the EU: Definition, Scope and Content //
lustinianus Primus Law Review. 2014. Vol. 5:2. P. 2—3.

4 Addink G. H. Op. cit. P. 19.

4 Communication from the Commission of 20.10.2003 COM(2003)615 «Governance and De-
velopment».
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1) xopoluee ynpaBreHne Kak pasymHoe yrnpaBneHve, Haanexaiiee agMUHUCTPUpO-

BaHWe 1 3aluMTa NpaB YenoBeka (HanpaBreHne BEpXOBEHCTBa Nnpasa);

2) xopollee ynpaBrneHue Kak opraHbl FoCy4apCTBEHHOW BracTu, cnocobcTaytoLLmne

NpPO3pavyHOCTM U aKTUBHOMY Y4acTUio rpaxkaaH (HanpasreHvue gemMokpaTun);

3) Xxopoluee ynpaBrneHune Kak NpaBUTENbCTBEHHBIE MHCTUTYTbI, COCPEAOTOYEHHbIE Ha
3(PHEKTUBHOCTM U NOAOTHETHOCTU (MHCTUTYLIMOHANBHOE HaMNpaBreHune).

Takum o6pa3oM, B KOHLEMLMM XOPOLLEro YNpaBneHUs MOXHO BblAENUTb LUECTb
NPWHLMMNOB: COOTBETCTBME, NpaBa YenoBeka, Npo3pavyHoOCTb, yyacTue, apdekTms-
HOCTb M NOOOTYETHOCTb (aHrn. properness, human rights, transparency, participation,
effectiveness, accountability). MpuHUMNEI, OTHOCALLUMECS K aCMEKTY BEpXOBEHCTBa npa-
Ba — 3TO COOTBETCTBME W NpaBa YerioBeka, NPUHLMMbI, OTHOCALLMECS K acMEKTy AEMO-
KpaTum — Npo3payHOCTb M y4acTue, 1 NPUHLUMbI, OTHOCSLLMECS K MHCTUTYLIMOHAMb-
HOMY acnekTy — 370 3(PEKTUBHOCTb M NOAOTHETHOCTb. K NpUHLUMNY COOTBETCTBUS
OTHOCSITCSI NOANPVHLMINbBI NPABOBON ONPeAENEeHHOCTU 1 NMPABOMEPHbIX OXUAAHMN*,

MpeabicTOpKst NOSIBNEHUSA KOHLIENUUN XOPOLLEro ynpaeneHus Ha yposHe EC 06-
HapyX1MBaeTcs B HeCKomnbkux npeueneHtax Cyaa Esponenckoro Coto3a u psge LOKy-
MeHTOB EBponernckoin komuccun. C MOMeHTa BCTynneHust B cuny JinccaboHckoro fo-
roBopa (01.12.2009) npaBo Ha xopoLLee ynpaBneHne ABnseTca npasom rpaxaaH EC.

CnoxXHOCTb pa3BMBaIOLLMXCA OTHOLLEHUI B cchepe ncnonb3oBaHus N n macitab-
HOCTb CBSI3aHHbIX C HAMW U3MEHEHWI B 0bLLecTBe TpebyoT NPUMEHEHNSI MPUHLMMNOB
XOPOLLEro ynpaerneHus npu perynmpoBaHnm 3TUX OTHOLLEHWUIA B MOSTHOW Mepe.

4. leaTenbHOCTbL EBpOnenckoro oméyacmeHa u gpyrux opraHoB
CUCTeMbI 3aWUThI NpaB YerioBeKa

O heKTUBHOM NHCTUTYLIMOHANBHOW rapaHT1en 3alnThbl NpaB 1 cBobos Yenoseka,
NPO3paYHOCTU U NOAOTYETHOCTU AEATENbHOCTM MO Pa3BUTUIO U Ucronb3oBaHuio N
Ha ypoBHe EBponernckoro Cot3a MOXeT ABUTbCS AeATeNnbHOCTb EBponenckoro om-
Oyacmena.

K komneTeHuun EBponerickoro ombyacMeHa OTHOCUTCS paccrnefoBaHue criydaes
HapyLLIeHUsA nopsaka yrnpasrneHus B 4eATeNbHOCTM UHCTUTYTOB, OPraHoB 1 yypexae-
Hu EC, kpome Cyna Eponenckoro Cotosa (ct. 228 OPEC o1 25.03.1957), npu atom
obpalartbes ¢ xanobow kK HeMy BnpaBe Kak hnsnm4eckne, Tak 1 topuaudeckme nuua.
Takum obpa3om, KOHTPOrbHbIE NONHOMOYNSA EBponenckoro ombyacmeHa siBnsitoTCS
OOHOM U3 UHCTUTYLIMOHAIbHbIX rapaHTUn NpaB 1 cBOOOA YenoBeka U rpaxaaHnHa
B EC. fAABnsisicb opraHoM ¢ KOHTPOMbHbLIMY NOMTHOMO4YMAMK, EBponenckun omoyacmeH
MCNONb3yeT MPUHLMMBI XOPOLLEro ynpaBrneHus Kak cTaH4apThbl 4515 KOHTPONA.

Ponb EBponerickoro ombyacmeHa npuMmedatenibHa TeM, YTO NPy OTCYTCTBUM OpU-
AnYecKon 06513aTeNbLHOCTY PELLEHUA OH TEM HE MEHee BHOCUT BKkNag B obecnevyeHne
3alWmThbl NpaB YenoBeka NyTeM pasBuUTUSA NMPUHLMMOB XOPOLLEro yNpaBrieHus Ha Haa-
HaUMOHanbHOM ypoBHe. HapylueHne nopsigka ynpasneHus (aHrn. maladministration)
EBponewncknii ombyacmeH paccMaTpuBaeT He TONbKO Kak HapyLlleHne hopmanbHo
onpegeneHHbIX MPaBoBbIX NPEANUCAHUI, HO U KaK HapyLUeHWe yKa3aHHbIX Bbllle NPuH-

46 Addink G. H. Op. cit. P. 18, 20, 28, 189.
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uMnoB (MPO3paYHOCTb, NOAOTHETHOCTL U T.4.), B COBOKYMHOCTM COCTaBMSOLLMX KOHLEN-
LMK XOPOLLEro yNpaBneHnsi, N0 XapakTepy CBOEN AeATENbHOCTU NPUMEHSSt UX BCE.

OcHoBbIBasiCb Ha NPefocTaBieHHOM eMy obLlem nonHomoumm («OmByacmeH npu-
HVMMaeT MOroXKeHWs! BO UCMOMHEHNE HacTOsILLEro peLleHns»*’), EBponenckuin ombya-
CMEH M3[aeT AOKYMEHTbI OOLLEro xapaktepa, cogepallime Kak nporpaMmmbl AeNCTBUIA
ONS HEro caMoro, Tak M NONOXEHUA-OPUEHTUPLI NS OPYTUX YH4AaCTHUKOB OTHOLLEHWNA.

B Hos6pe 2014 . EBponevickum ombyacmeHoM Gbina yTeepxaeHa Ctpaterust Es-
ponewckoro ombyacmeHa «K 2019» («Towards 2019»), B KOTOPOW 3aKpennsaTCs ero
MUCCUS, HAMEPEHUs, cTpaTernyeckme uenu 1 3agadn. CornacHo ykasaHHon Ctpare-
rum OmByacMeH cnocobCTBYET XOpOoLLEMY YNPaBMEHUIO U KynbsType rocygapCTBEHHON
cnyx6bl, nomorasi agMmuHucTpaummn EC pabotaTb OTKpbITO, 3hHEKTUBHO U LIENOCTHO,

Crparterusa «K 2019» npegycmatpusaert, 4to OMOyaCMeH BO3AENCTBYET Ha pa3Bu-
TMe XOpOLUEeNn agMUHUCTPATUBHOW NPaKTUKM B MHCTUTYTax EC nocpeacteom nHdop-
MaLMOHHO-NPOoNaraHANCTCKON AeATENbHOCTU, NyTeM pa3paboTkn pyKOBOOALLMX NPUH-
LMNOB 1 KOAEKCOB Haanexallen npaktmku. B yactHocTu, EBponenckum ombyacMeHom
n3faHbl EBponenckmin kKogeke xopoLwero agMUHUCTPaTUBHOMO NoBeaeHns 1 MNpuHumnbl
06LLIEeCTBEHHON CryX0Obl ANg rpaxaaHckmx cnyxawmx EC. 9T JOKyMeHTbl He HOCAT
IOPUAMYECKN 0DA3aTENbHOIO XapakTepa, HO TEM HE MEHEE CryKaT OPUEHTMPOM MpK
oueHke EBponerickum omMOyacMeHOM (PaKTOB HanmMymsi N OTCYTCTBUSI HAPYLLEHWIA
nopsiaka ynpasneHns B 4EATENbHOCTU MHCTUTYTOB, OPraHoB 1 ydpexaeHun EC. OHu
SABMAKOTCS BaXKHbIM OPraHU3yloLwmumM KOMMNOHEHTOM cchopmupoBaHHoi B EC cnctemsl
rapaHTuiA NpaB 1 cBOOOA YenoBeka, B TOM YMCHEe B BOMPOCAaxX AOMKHOIO U AOCTATOYHO
OEeMOKPaTU4eCKOro Haarocy4apCTBEHHOMO YNpaBreHus.

EBponenckuii ombyacmMeH B COOTBETCTBUM CO CBOEN 3adadqert BnpaBe NpoBOAUTb
paccrnefoBaHusl, KOTOpble cHMTaeT 060CHOBaAHHBIMY (€CNU TONBbKO YTBEPXKAaeMble
hakTbl HE ABNATCA UK He ABNANUCb o6bekTom cyaebHol npoueaypsbl). MNpu 3TOM
OH MOXET Aenarb 3TO N0 CBOeN COOCTBEHHOW MHULMATMBE 1 06nagaeT Ans aTuX Le-
new JOCTYNOM K NOObIM AOKYMEHTaM, HEOBXOANMbBIM ANS OCYLLECTBNEHNSA CBOUX
ob6s3aHHOCTEN. OCcyLLecTBAS CBOM MOMIHOMOYMS N0 paccriegoBaHuio, EBponenckuii
OMOYACMEH MCNOMb3yeT NPOAKTUBHbIE METOAbI — TaK Ha3blBaeMble cTpaTermyeckmne
paccrnenoBaHnsa U cTpaTermyeckne MHMUMaTBbl (PAaCCMOTPEHME CTPaTEMMUYECKN Bax-
HoW Tembl 6e3 Hayana paccnefoBaHus). Pesynstatbl BbINONMHEHWS dyHKLMn EBponen-
CKOro oM0yacMeHa BOMIOLLATCA B AOKNaAax no pacCMOTPEHHbIM Aernam, pesynbra-
Tax cTpaTernyecknx paccrnenoBaHuin, pekoMeHaaunsix, HanpaensiemMbix cyobekTam,
B AENCTBUSAX KOTOPbIX BbISIBIIEHbI HAPYLLEHWS NOpsSaKa yNpaBneHusl.

Peluenns EBponerickoro ombyacmeHa, HanpaeneHHble NPOTUB HapyLLEHUI Nopsiaka
ynpaBneHus, 3aTparnBatoT OTHOLLEHUS B pa3nnyHbix obnacTtax gestensHocT EBpo-
nenckoro Coto3a, CnocobCTBYst peanv3auum Ha NPaKTUKe KOHLENTyarnbHbIX MPUHLMMNOB
XOPOLLEro ynpasneHus 1 cobniogeHmto npae Yenoseka. ObpalyaeT Ha cebs BHMMaHWe
TO, 4YTO EBpONnericknin oMOyaCcMeH, BbIHOCSI PELLEHUS, PYKOBOACTBYETCS HE TOMbKO U HE
CTOMbKO (POpMasbHO-OPUANYECKUM NOAXOAO0M, HANMYMEM UMK OTCYTCTBUEM Y OpraHa

47 Pewenne Ne 94/262/ECSC, EC, Euratom EBponevickoro napnameHnta «O npaBunax n obmx
YCNOBUSAX, PETYNNPYIOLLNX OCcyLLecTBeHne obsi3aHHocTenn OmbyacmeHa» oT 09.03.1994.
Cr. 14.

4 URL: https://www.ombudsman.europa.eu.
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TEX UMK MHbIX 0B651I3aHHOCTEN, NPSIMO 3aKPEMMEHHbIX B HOPMATUBHbIX akTax, a pac-
cMaTtpuBaeT gena ¢ TOYKM 3PEHUSA COBPEMEHHOTO NMOHUMAaHWS CyLecTBa Y NPUHLMINOB
XOpOLLEro yrnpasneHus, a Takke npas rpaxkgaH B OTHOLLEHUW Takoro yrnpasneHus.

XOTs, KaK y)xe 0TMeYanocb B HacTOsILLEN CTaTbe, peLueHns EBponerickoro omoya-
CMeHa He MMEIT pUanYeckn 06A3aTeNbHOM CUIbl, OQHAKO OHM BOMJIOLLAKTCS B aK-
Tax nHcTuTyToB EC, ycTaHaBnmBaoLmMx COOTBETCTBYHOLLME NPaBUIA yXKe B Ka4ecTBe
obs3aTenbHbIX, MPU 3TOM MNPOUCXOAUT 3TO B NOAABISIOLEM OONbLUMHCTBE CryyYaeB*.

MonHomouus EBponenckoro oMbyacMeHa B COMETaHUM CO CIIOXMBLLENCS B HACTOS-
Llee BpeMsi NPaKTMKOM NX OCYLLECTBIEHUS JAlOT BO3MOXXHOCTb 3TOMY OpraHy obecre-
YMBaTb 3aLLMTY NpaB YenoBeka 1 NPUHLIMNbBI XOPOLLEro yrnpaBneHus npu paspaboTke
1 UCNOMb30BaHUN CUCTEM UCKYCCTBEHHOIO MHTENNEeKTa NoCcpeacTBOM:

— Un3yyeHus aeatenbHoOCcTn opraHoB EC B cOOTBETCTBYOLLEN 061acTn 1 OLEHKM 3h-
(HPEKTMBHOCTU BHEOPEHMS N UCTIONTHEHNSA HOPMATUBHbIX aKTOB;

— obecneyeHns Npo3pavyHOCTX B MPUHATUM peLLeHnin opraHamm EC, Bknovas 3awwmTy
npasa nvu Ha nornyyeHvne nHpopmauum 1 AoCTyn K JOKYyMEHTaMm O paspaboTkax
B 06nactu poboTtoTexHnkn n MM n nx BO3MOXHbIX NOCNeaCcTBUSAX;

— obecneyveHns NogoT4ETHOCTHN opraHoB EC, ACHOCTM 1 COOTBETCTBUS aAMUHUCTPa-
TUBHbIX NpoLeayp, 3aluTbl NpaBa OTAEMbHbIX NNL U NpeacTaBuTenen 0oL ecTBeH-
HOCTU Ha yyacTue B MPUHATUMN PELLEHNI, KacatoLUXCA UCKYCCTBEHHOIO MHTENeKTa
W 3aTparvsapoLLmMX UX npasa;

— pa3paboTkn CTaHOAapTOB ATUKN B AeATENbHOCTU opraHoB EC npu npuHATUM nmn
peLleHnn, pa3paboTke HOPMATUBHbIX aKTOB, YTBEPXKOEHWUMN N UCMOSNTHEHNW NPOEK-
TOB, OTHOCcALWMXCA K W, npeaocTaBneHnn rpaHTos,;

— WU3[aHus OOKYMEHTOB OOLLIEro xapakrepa, MMELLIMNX XapakTep «MSrkoro npasay,
cogepalume nporpaMmmbl (MONOXEHUA-0PUEHTUPBI) A51S YHACTHUKOB OTHOLLEHWI
B obnactu I n eanHoro undpoBoro pbiHKa;

— VHULMMPOBAHUS CTPaTermyeckmx paccrnefoBaHnin U cTpaTermyecknx MHMLmMaTmne
Ha NpeaMeT HanMyusa CUCTEMHbIX NPobnem B npaBunax u npoueaypax npu pea-
nmM3aumm cOOTBETCTBYHOLLUX NMPOEKTOB.

HeaTtenbHocTb EBponernckoro ombyacmeHa, HanpaeneHHasa Ha obecneveHne 3a-
WnThl NpaB 1 cBobop YenoBeka B EC, ocyliecTBnsieMas B KOHTEKCTE peanusaumm
npasa rpaxaaH EC Ha xopoluee ynpaBneHne, MOXeET COaencTBOBaThL Bbibopy EBpo-
nevickum Cor30M NpaBuIbHbIX HAMPaBNEHUN OEATENbHOCTM B BbICOKOW UHAMUKE
NOMUTUYECKMX, CoLManbHbIX, 3KOHOMUYECKMX 1 MPaABOBbLIX YCIOBUI 1 CNOCOOCTBO-
BaTb pa3peLleHnto CUCTEMHbIX Npobnem B 06ractu perynmpoBaHus OTHOLLIEHWUIA NO
ncnons3osaHuio V.

Ewe ogHOM MHCTUTYLMOHANBHOM rapaHTnen npae 1 ceobof Yenoseka B EBponeit-
ckoMm Coto3e sinsieTcs EBponelickmini COBET MO 3aLUUTE AaHHbIX.

Kak y>e roBopunocs Bbilwe, ¢ 25.05.2018 B EC genctByeT HOBbIV PernameHT
Ne 2016/679, perynupytoLimn 3awmTy dpuranyeckux nuy npm obpaboTke nepcoHarnb-
HbIX JaHHbIX.

EBponenckni coBeT Mo 3alumTe AaHHbIX, CO30aHNe KOTOPOro NpeaycMoTpeHo Pe-
rnameHTom Ne 2016/679, perynvpylomm 3awmuty dusmdeckmx nuy npn obpaboTtke

4 Cwm.: Noposble otveThl EBponeiickoro ombyacmeHa 3a 2014—2017 rr. // URL: https://www.
ombudsman.europa.eu.

4/2019



iy ECTH”K KaLukuvr C. 0., Mokposckui A. B.

YHUBEPCUTETA MCKyCCTBeHHbIVI MHTENNEKT, DOﬁDTO:I'eXHI/IKa
umenn O.E. Kyradpuna (MIOA) »” 3aLmiTa rnpaB HYeriosexka B EBDDHEI/ICKDM Cotoze

89

nepcoHanbHbIX AaHHbIX, BKIHOYAET B Ce0s1 rMaBy HaA30PHOIO OpraHa KaXaoro rocyaap-

ctBa — uneHa EC n EBponerickoro MHCNeKTopa no 3awute nepcoHarnbHbIX AaHHbIX.

OanHbin CoBET yypexaeH B kadecTBe HesaBucumoro opraHa Coto3a, EBponelickas

KOMMCCUS HE UMEET B HEM MpaBa rosioca.

B cootBetcTBMM cO cT. 70 PernameHta Ne 2016/679 (nanee — «PernameHT») EB-
PONENCKUIN COBET MO 3aLUMTe AaHHbIX:

— KOHTPONMPYET U rapaHTUpPyeT NpaBuIibHOE NpUMeHeHne PernameHTa B cny4asx,
npenycMOTpPeHHbIX B PernameHTe;

— paccmatpuBaeT (B TOM Yncre no cobCTBEHHOWM MHMUMAaTUBE) Nntobble BONPOCHI,
CBSI3aHHbIE C NpUMeHeHeM PernameHTa;

— Un3JdaeT pyKkoBosLLME yKazaHUs, peKoMeHAauumn n ctaHgapThl NepeaoBon npak-
TUKW, B TOM YnCre ANs HaA30pHbIX OpraHoB®’, OTHOCUTENBHO NMPUMEHEHUSI Mep
B npegenax KoOMneTeHUUn 3TMxX OpraHoB 1 yCTaHaBNUBaET agMUHUCTPATUBHbIE
wTpadbl 3a HapyLLUeHUe NonoxeHnn PernameHTa;

— coAeuncTByeT pa3paboTke HOPM NOBEAEHMS U YCTAHOBIEHNIO CEPTUMKALMOHHBIX
MEXaHW3MOB 3alUMTbl JaHHbIX, OCYLLECTBIAET akKpeaUTaLmMio CepTUMKaLMOHHBbIX
OpraHoB U UX PEryrnsipHyto NPOBEpPKY;

— BbIJAET 3aKMHYEHUSI OTHOCUTENBHO HOPM NOBEAEHUS, MPeAHa3HAYEeHHbIX AN Haa-
nexatiero npruMmeHeHusi PermameHTa, paspabotaHHbIX Ha ypoBHe Cot03a; a Takke
OCYLLECTBNSET P APYrMX NOSTHOMOYMIA.

[Mpu aTom EBponenckas kommccms nocpegcTBOM MMMIIEMEHTALMOHHBIX aKTOB MO-
XXET NPUHATb peLLeHne O TOM, YTO NepefaHHble el ¢ 3akntoyeHnem CoBeTa HOpMbI
noBefeHns (MX U3MEHeHNe Unu paclumpeHmne) obnagatroT odLlen AeNCTBUTENbHOCTBIO
Ha TeppuTopuun Coto3a, NpMHMMas Takue UMNIEMEHTALMOHHbIE aKTbl B COOTBETCTBUM
C npoteaypoi nposepku®'.

MpencTtaensietcs, 4To PernameHT u 3akpenneHHas B HeM cuctema cbopa, ucnorb-
30BaHMSA U Nepegayn nepcoHasnbHbIX AaHHbBIX HA AaHHOM 3Tane MoryT obecneynTsb 3a-
wmnTy npaea rpaxaaH EC Ha koHmaeHUMansHOCTb NMYHOM MHopMaLuumn. OgHako
B CBSI3U C pa3BUTMEM pa3paboTok B 06nacTy NCKYCCTBEHHOIO MHTEMMEKTAa BO3HUKHET
HeobXoAMMOCTb B X MOANMUKALIMN 1 COBEPLLUEHCTBOBAHNM.

VHble opraHbl, 06ecnevmBaloLLMe UHCTUTYLIMOHAarbHbIE rapaHTuK npas 1 cBobos
yenoseka B EBponerickom Coto3de 1 obnagatowime nonHomo4unsimm bonee yskoro xa-
pakTepa (B OTAEMNbHbIX, YAaCTHbIX HanpaeBneHnsx peanu3aumm Takux npae), Takme
Kak, Hanpumep, AMNIomMaTu4eckne 1 KOHCYNbCK1e NpeacTaBUTeNbLCTBA rocyaapcTs-
YNEHOB M CUCTEMbI JOCYAeBHOro yperynmpoBaHus CropoB, B HACTOsILLEN CTaTbe He
paccmaTpuBaloTCs BBUAY OTCYTCTBUSI HEMOCPEACTBEHHOW OTHOCMMOCTM K BOMpOCaMm
perynmpoBaHnsi OTHOLLEHWI, CBA3AHHbIX C ucnons3oBaHuem V.

50 HapsopHble opraHbl — He3aBUCKMMble OpraHbl FOCyAapCTBEHHOW BNacTy, CO3AaBaeMble B ro-
cynapcTBax — uyneHax EC, oTBeTCTBEHHbIE 3@ MOHUTOPUHI NpUMeHeHnsa PernameHTa, Ans
3aLLUMTBl OCHOBHbIX NpaB 1 cBoboA huranyeckux nuu, npu obpaboTke AaHHBIX U AN COAENCTBUS
CBOOOAHOMY [ABWXEHMWIO NEePCOHarbHbIX AaHHbIX B Cotose (cT. 51 PernameHTta Ne 2016/679).
Cwm. cT. 40 (9) PernamenTta Ne 2016/679; cT. 5 PernamerTta Ne 182/2011 ot 16.02.2011 EBpo-
nevickoro napnameHTa n Coseta EBponerickoro Coto3a, ycTaHaBnMBaloLLEro npasumna n obLuue
NPUHLUMNBI, KacaloLwmecs MexaHM3MOB KOHTpons rocygapcreamu — dneHamu EC ocyluect-
BrieHns EBponenckon KoMMcCuen NCNOMHUTENbHBIX NONTHOMOYUN.
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umenn O.E. Kyradura (MIIOA)

3aknroyeHue

Bce n3noxeHHoe Bbllle — NLLb NEPBbIE LWarn Ha NyTy K CO30aHNI0 KOMMIEKCHOM
CUCTEMbI HOPMATMBHOIO PErynMpoBaHns BONpoca NCMNorb30BaHMUSA UCKYCCTBEHHOMO
WHTENMEeKTa B Xn3HM obLlecTBa, TpebytoLlero B HacTosiLee Bpems rinybokoro ocMbic-
NEeHNSA Hay4YHbIM COOBLLECTBOM, CEPLE3HOIO TEOPETUKO-NPABOBOIO UCCenoBaHUs,
CKpynynesHomn paboTbl 3akoHoaaTenNs 1 NocnefoBaTeflbHOMO NPUMEHEHUST HA NPaKTUKE.

[o6po 1 BO3MOXHOE 310, NcxoasLme oT OHUTOB MCKYCCTBEHHOIO MHTENIEKTA,
AOIMKHbI ObITb MO YETKUM M CTPOTMM NPaBOBbIM KOHTPONEM YEenoBeKa 1 rocyaapcTea,
UX OeNCTBUSE HEOOXOAMMO COBMECTUTb C OTBETCTBEHHOCTbLI, NMOAOTHETHOCTLIO, a B
COOTBETCTBYHOLUMX CUTYaAUUSIX — HEMEATIEHHOM NPEKpPaLLaeMoCTbH.

MoaTomy YenoBeyecTBy, MayLLEeMy Briepes no nyTu nporpecca, cnegyeT agekBaTHoO
npeacTaBnaTb BO3MOXHbIE NYyTW, TEMIMbI U NOCNEACTBUSA 3TOTO ABUXKEHUSA U YMETb BO-
BPEMS1 OCTaHOBUTBCS U OTKOPPEKTUPOBATL CBOK AeAaTenbHOCTb. OTCloaa BO3HUKaET
1 napagokcarnbHas MbiCllb 0 HEOOXOANMOCTU U BO3MOXXHOCTM MPaBOBOro perynnpoBa-
HMS YENoBEYECKOro MHCTMHKTA CaMOCOXPaHEHUs!, NogyMaTh O KOMNNEKTUBHOM CaMOCO-
XpaHeHUn 4enoBeveckoro obLLecTBa U 0 HEAOMYCTUMOCTM HEKOHTPONMPYEMOTO NOsIB-
NEHNSI N CaMOPa3BUTUS 3TOTO KUHCTUHKTay (Ka4ecTBa) y MHTEnNneKTyansHoro pobora!
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THE CONCEPT AND PECULIARITIES
OF THE INTERACTION OF POLITICAL
AND LEGAL SYSTEMS

Abstract. The article is devoted to the interaction of political and legal sys-
tems. The author considers the concepts of these social systems. The com-
positions of political and legal systems are also compared. In the process
of the research the interrelationship between functions of these systems is
discovered. The author uses national and foreign legal experience.
Keywords: legal system, legal norm, political system, the function of legal
system, interaction of systems, political culture.

TMBHO B3anMOZENCTBYET C MHbIMU COLManbHbIMKU CMCTEMaMU, Cpeaun KOTOpbIX
HeobX0aAMMO OTMETUTb NONMUTUYECKYIO cUcTeMy obLuecTsa.
XapakTepucTmkn nogobHON B3aMMOCBS3N 3aBUCAT OT MHOTMX (DaKTOPOB, B TOM
yncne n OT TOro, O Kakor NPaBOBOWN CEMbE UOET peyb. Tak, B coOUManmucTmyecknx  © A. P. MyGangynnuu, 2019

B npovecce pasBuTUsa 1 OYHKLUMOHNPOBaHUSA NpaBoBas cnucteMa obLiecTsa ak-

4/2019



a2

BEKTOP HOPVIONHECKOW HAYKIA Egz;’c’%ﬁ

umenn O.E. Kyradura (MIIOA)

NpaBoOBbIX CUCTEMAX OHU ByayT OTNMYaTbCA OT TeX, YTO CYLLECTBYIOT B pPOMaHO-rep-
MaHCKOW NpaBOBOW CEMbE.

MoaTomMy nccnegoBaHne NpPaBoBOY KapThl Myupa ByaeT HenornHbiM 6e3 yyeta ponu
NonMTUYECKOW cocTaBnsaoLen. [pyn 3ToM peyb MAOET He TOMNbKO O NyGnuYHo-npaBo-
BOW, HO U O YacTHOMNPaBOBON MaTepuun. [eHepanbHOW (PyHKLMEN N HasHa4YeHnem no-
NNTUYECKON CUCTEMbI ABMSETCA YNpaBreHue, B TO BPeMS Kak y NpaBOBOW CUCTEMbI
3TO Npexae Bcero perynupoBaHue. O6e yHKUMM BoNMoLwaTca B NpaBoOBON Nomnu-
TUKe, peannsyemMon B pasfmyHblX cpepax CyLLecTBOBaHWNS NPaBoOBOW pearnbHOCTU.

HeobxoanmocTb yyeta ponu nonmtmyeckoro aktopa takke obycnoenvBaeTcs
pasBUTUEM COBPEMEHHbIX UHTErpaLnoHHbIX npoleccoB. MNonutnyeckne obpasoBa-
HUSA 3BOMIOLMOHMPYHOT HA KQYEeCTBEHHO HOBbIX YPOBHSAX, YTO BO3AENCTBYET Ha COOT-
BETCTBYIOLLee pas3BUTNE NPaBOBbIX CUCTEM.

HakoHel, porb NONUTUYECKOW CUCTEMbI CITOXHO NEPEOLEeHUTb B UICTOPUYECKOM
KOHTekcTe. [MoHMaHne 0Cob6EHHOCTEN 3BOSIOLMM NPABOBOW CUCTEMbI HEN3BEXKHO
TpebyeT yyeta nonutuyeckoro paktopa. B npoTMBHOM criyyae CrnoxHo o6bACHUTb
HEeKOTOpble NCTOPUYECKNE 3aKOHOMEPHOCTM NPaBOBOro passuTus. Hanpumep, npm
n3y4eHum obLiero npaBa HEOOXOAUMO YUYUTBIBATL MOMUTUYECKYHO LIeHTpannsaumo
CpeaHeBEKOBON AHIMUMN.

Llenbto gaHHOro uccrnenoBaHust ABMSETCSA BbIABIEHNE NOHATUS U OCOBEHHOCTEN
B3aMMOLENCTBMUS NONUTUYECKON U NPABOBON CUCTEM.

OCHOBHbIE 3a4a4m 3aKo4alTCs B CreayoLwem: onpeaeneHne kateropun «no-
nuTu4eckas cuctemMa» n «npasoBasi CUCTEMay; BbiiBIEHWE B3aUMOCBA3U JaHHbIX
coumarbHbIX CUCTEM Ha YPOBHE MX COCTaBOB; PacKpbITNEe (PYHKLMOHANbLHOro B3am-
MOAENCTBNA NONMUTUYECKON U MPaBOBOW CUCTEM.

OcHoBoW MeTOA0NOrMKN NPOBEeAEHMS NOAOOHOro UCCneaoBaHNs BNSETCA CUCTEM-
Hasi guanekTuka, bnarogaps KOTOPOW BO3MOXHO UCMONb30BaHWE AaHHbIX lopuanye-
CKMX, NONUTUYECKNX, NCTOPUYECKNX U MHBIX HayK. [MoaToMy B JaHHOM criyvae pea-
NN3YHOTCA CTPYKTYPHO-ADYHKLMOHAIbHbBIA, NCTOPUYECKNIA, CPaBHUTENBbHO-NPaBOBOM
W Opyrue Metobl Hay4HOro No3HaHus.

B nuTepatype CyLeCTBYIOT pasnmyHble Noaxoabl K onpeaeneHnto NonmTuyeckon
cuctembl. [ToHMMaHKe nboro CMCTEMHOTO SIBNEHUS NPU3BAHO HE NPOCTO OTpaXaTb
CYLLIECTBYIOLLYIO pearnbHOCTb, HO U HECTUN OMpeaerneHHy0 METOAONOMMYECKyro Harpys-
Ky. Mpn 3aTOM HEOBXOAUMO yunThIBaTh Criegytolmne 06CToATENbCTBA.

Bo-nepBhbix, He CTOUT UCMOMNb30BaTh CNULLKOM obLLee onpeaenexune. dpyrumm crno-
BaMu, NpeanoXeHHast AeUHMULMA JOMKHa ObiTb CBA3aHa MMEHHO C NOSINTUYECKON
CUCTEMOW, a He C coumarbHbIMU CUCTEMaMU B LEMNOM.

Bo-BTOpbIX, Npu onpeaeneHnm NonmMTnYeCcKon cucTeMbl Heobxoanmo nsberatb Noa-
POBHOro NepevncrieHns ee KOMMOHEHTOB U HanpaBneHU PyHKLMOHANbLHOIO BO3AeN-
CcTBUSA. PackpbiTve JaHHbIX CTOPOH paccmMaTprvBaeMon CUCTEMbl YMECTHO NPOBOAUTL
npu n3y4yeHnmn ee coctasa N MYHKLNNA.

HekoTopble aBTOpblI paccMaTpuBaloT NOMIMTUYECKYHO CUCTEMY Yepes Npusmy ee
WHCTUTYLMOHArbHbIX KOMMOHEHTOB. Hanpumep, nopow oHa onpeaenseTcs Kak «KoM-
NAEKC UHCTUTYTOB N OpraHn3aLuii, B COBOKYNHOCTM COCTaBNSAOLLMX NONUTUYECKYIO Ca-
MoopraHu3auuto obLiecTBa»'. HecMoTpsi Ha UCMONb30BaHUE KaTeropum «KOMMIIEKCY,

' [adxues K. C. BBegeHvie B nonuTMyeckyro domnocoduto : y4ebHoe nocobue. M. : Jloroc, 2004. C. 69.
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CUCTEMHbIE CBSI3U 30eCh BblpaXKeHbl abCTpakTHO. He ynomunHaeTcs rocynapcTBeHHas
BMacTb, ABNSALWAACSH OAHON U3 CYLLHOCTHbIX XapaKTepUCTUK NONUTUYECKON CUCTEMBI.
YKasaHne Ha MHCTUTYTbI 1 OpraHu3aLmmn NnogyepKkMBaeT UHCTUTYLNOHATbHbIE KOMMO-
HEHTbl, OCTaBNASA B TEHN HOPMATUBHbIE, KOMMYHUKATUBHbIE U LLEHHOCTHbIE MNONUTK-
Yyeckue ABMeHus.

CywiecTByHOT 1 gpyrue nogxogbl, otnuyarolumecst 6onbluei WnpoTtoi. B yactHocTw,
B NuTepaType OTMeYaeTCs, YTO NONUTUYECKas CUCTEMa NHTErPUPYET NONUTUYECKNE
yupexgeHus 1 NpoLecchbl B CTPYKTYPHO YNOPSA0YEHHOE, CaMOCTOSATENbHOE, YCTONYN-
BO€, aBTOHOMHO (PYHKLMOHUPYHOLLIEE LIeNOCTHOE eANHCTBO, KOTOPOE B3anMOOEeNCTBYeT
C BHELLHeWn cpenow Anst AOCTMKEHNUS NMONMUTUYECKUX Lienein?.

O6paTtim BHMMaHWe, YTO 34eCb ONUCbIBAETCH MMEHHO CUCTEMHOE siBNEHMe, 0b-
napgaroLlee NHTerpaTvBHbIM XapakTepoM. Henb3sa He 3aMeTUTb, YTO NOMUMO YUpex-
OEHWI pedb Takke MAET O NONMUTUYECKMX Npoueccax, NpuaatoLwmx aHHOW cucteme
OVHaAMUYECKMI XapakTep.

Be3ycrnoBHO, MOXHO NPUBOAUTL PasfMYHbIe NOAXOAbl K MOHUMaHWIO NONUTUYECKON
cucTeMbl 0OLLEeCTBa, HO BCE-TakM HEOOX0AMMO OTMETUTL creaytolee. OnpeneneHne
pacKpbIBAET MOHATME B €ro CYLLECTBEHHbIX Npu3Hakax. [Npy 3TOM OHO He JOMKHO ObITb
CMMLWKOM rpomo3akmm. Noatomy ctouT npusecTtu nosuumtio M. K. loHyaposa, KoTophbIn
OTMeYaeT LienecoobpasHOCTb BblENEHMST OHTONOMMYECKUX U THOCEONOrMYECKNX BU-
noB onpeaenexuii cuctemM®. [JaHHbI noaxon no3BonsieT chopMnpoBaTb HeobXoaun-
MYIO OeVHULNIO B 3aBUCUMOCTM OT CTOSALLUX Nepes UCCnedoBaHneM Lernen 1 3agau.

B rHoceonornyeckon nrnockoCcT NoNUTUYEeCcKas cucTemMa TpakTyeTCs Kak YacTb Co-
LMarnbHOWM CMCTEMbI, OXBaTbIBalOLLAsi COBOKYMHOCTb COLManbHbIX CyObEKTOB U MHCTU-
TYTOB, CBSI3@HHbIX y4aCTUEM B NOMUTUYECKOM XU3HWN, Pas3nnyHbIX hOpM NONUTUHECKNX
CBSi3e M OTHOLLUEHWI, B KOTOPbIX OHA OCYLLECTBSETCS, M A4POM KOTOPbIX SABNATCA
OTHOLLEHWSI NO NOBOAY roCy4apCTBEHHOW BMACTU U Pe3ynbTaToB NONMTUYECKON Aes-
TenbHoCTU*

Mogo6Hoe onpeneneHve LenecoobpasHo paccMaTpuBaTh kak pesyrnbsrat 0606-
LLIEHNST HAYYHbIX 3HAHWI O AaHHoN cucteme. OHO M36aBneHo Kak OT Ype3mepHol ab-
CTPaKTHOCTMU, TaK U OT U3NULLHEN AeTann3aumu.

UTo KacaeTcs OHTONOrMYECKOM NITOCKOCTH, TO 30EChb OnpeaerneHne nonmTnyYeckon
CUCTEMbI CBA3AHO C TAKUMU XapakTepucTUKamm, Kak coctaB, CTPYKTypa, (YHKLMM No-
nuTmnyeckon cuctembl®. B gaHHoM criydae otpaxkeHo 6ornee aeTanbHOe pacCMOTpeHMe
NONMUTUYECKOWN CUCTEMBI.

[anee cnegyeT npegnoxuTb onpegeneHe npaBsoBon cuctemsol. lNpn aTom He-
06X04MMO y4nTbIBaTh, YTO UCKOMas AePUHMLIMA HE MOXKET OXBaTblBaTb HEraTUBHbIE
npaBoBble ABMeHns. Takke OHa AOIMKHa oTpaXaTb AMHAMUYECKUI XapaKkTep JaHHOW
CUCTEMbI, BbIPa)KEHHbIN B MpoLieccax NpaBOTBOpYECTBA M Npasopeanu3aumn. MNoHu-

2 Cwm.: Baceukuli A. A. CucTeMHble KOH(PNUKTbI B NPOLECCe CTAHOBMNEHUSI COBPEMEHHOW MO-
nuTUYeckol cuctemsl Poccun : aBToped. auc. ... A-pa nonut. Hayk. Cl16., 2008. C. 11.

3 Cwm.: l'onyapos [1. K. MonuTnyeckas cucteMa poccuinckoro obLiectsa B yCNOBUSX MOCTCO-
BETCKOro TpaHauTa (coumonornyeckumn aHanus) : astoped. auc. ... a-pa cou. Hayk. M., 2009.
C.17.

4 ToHyapos I. K. Ykas. cou. C. 19.

5 Cwm.: loHyapos I1. K. Ykas. cou.
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umenn O.E. Kyradura (MIIOA)

MaHVe NpaBOBOM CUCTEMbI U3NOXEHO B TpyAax MHOMMX y4eHbix. Cpeaun HUX cnegyet
otmetuTb H. . Maty3oBa, P. B. LLarnesy, B. H. Kaprawosa, B. B. CopokuHa u gp. lNe-
peYmCneHne 1 aHanma pasnuyHbiX TOYEK 3pEHNST — TEMa OTAENbHOIO NCCEAOBaHUSA.

lMoaTomy B AaHHOM criyyae uenecoobpasHo chopMynmpoBaTh cregytoLlee onpe-
aenexHue. MNpaBoBas cnuctema obLecTBa — 3TO KOMMIEKC, BKIHOYAOLLMIA MO3UTUBHOE
npaBso 1 B3aMMOLENCTBYIOLNE C HAM CTaTUYeCKNE U ANHaMUYECKE NPaBoBbIe sBMe-
HWS1, BO3OENCTBYIOLLMIA Ha pasnuyHble cdepbl XU3HN obLLecTBa B LENsiX ero rapmo-
HUYHOrO Pas3BUTKS.

YT0 Xe cobov NnpeacTaBnsaeT B3anMoaencTBMe AaHHbIX cucteM? beaycnoBHoO, OHO
HOCUT CMOXHbI XapakTep U MOXET ObITb PACCMOTPEHO B CTPYKTYPHOM, OYHKLIMOHASb-
HOM, FEHETUYECKOM, reorpamnyeckom 1 UHbIX Cpe3ax.

B dmnocodum kateropusa «B3aMmMoaencTBre» packpbiBaeTCs Kak «BceobLyasi dop-
Ma CBSI3M TeN U ABIIEHWI, BblpaXKaroLasacs B UX B3aMMHOM BIUAHUW OpYr Ha gpyra
N U3MeHeHUN»®. B KOHTeKCTe ABYX paccMaTprMBaeMbIX CoLMarnbHbIX CUCTEM 3TW NPO-
Leccbl MposABNAT cebsi Ha pasnUYHbIX YPOBHSAX. Tak, yMECTHO rOBOPUTbL O B3aUMO-
OENCTBUN pasnnNyYHbIX NOMMTUYECKUX U MPABOBbLIX SBMEHUIN, OXBaTbIBAEMbIX COCTaBaMu
AaHHbIX cucTeM. Takke criegyeT NoA4YEePKHYTb PYHKLMOHANBbHYO B3anMO3aBMCMMOCTb
NOMNUTUYECKOW 1 NPaBOBOW cUCTeM. BblaeneHne gaHHbIX YPOBHEN He ymManseT UHbIX
aCneKToB B3aMMOAENCTBUSA OAHHbIX CUCTEM, UX packpbiTUe TpebyeT OTAENbHOro uc-
cnepoBaHuA.

Takum obpasom, ganbHenwee n3y4eHne nonuTUYEeckor n NpaBoBON CUCTEM Npea-
nornaraert BblsiBNieHWe B3aMMOCBS3W AaHHbIX COLMarnbHbIX CUCTEM Ha YPOBHE MX cOoCTa-
BOB. [Mpun 3TOM HEOBXOAMMO YyYNTBIBATL creaytoLlee. Bo-nepBbix, peyb MAET O HALUMO-
HanbHbIX MONMUTUYECKMX N NPaBOBbIX cucTeMax. MexayHapoaHbln ypoBeHb TpebyeT
OTAENbHOro n3dyveHusi. Bo-BTopbIX, LlenecoobpasHo CONOCTaBnATb NONUTUYECKNE
1 NPaBOBbIE SIBMEHUSI, HO NMPW 3TOM HE CTOUT YXOOUTb B aHANM3 CPaBHEHUS CTPYKTY-
pbl U OpraHn3aLnmn SaHHbIX CUCTEM.

Paccyxxnas o coctaBe NonMTUYECKON CUCTEMBI, HEOOXOAMMO OTMETUTL Creayto-
wee. 3apybexHble uccnegosatenu I. AnmoHg 1 C. Bepba npu paccmoTpeHumn coctasa
NONMUTUYECKOW CUCTEMbI BbIAENSOT TPU Knacca 06bekToB. K HUM OTHOCHATCS: KOHKpET-
Hbl€ POMNK 1 CTPYKTYPbI (3aKOHOAATENbHbIE OpraHbl, OpraHbl UCMOMHUTENBHOW BMACTW);
WCNOTMHUTENN BO3MOXEHHbIX HA HUX pornel (MOHapxu, 3aKoHoA4aTenm); KOHKPETHbIE
nyGnmyHbIe NONUTUYECKNE OENCTBUS, PELLEHNS UK UX peanusaumnsa’

MopobHoe NoHMMaHWe cocTaBa BbIrMsSAMT 0ObeMHbIM 1 NpeaenbHO 0606LLEHHBIM,
OQHaKO B HEM MPSIMO He BbIAENATCA coumarnbHble HOPMbl, MONUTUYecKas Hayka, no-
nuTNYeckoe cosHaHme. BmecTte ¢ Tem conocTaBneHne COCTaBOB NOMUTMYECKON M Npa-
BOBOW CUCTEM npeznonaraet HeobxoaNMOCTb yYeTa AaHHbIX KOMMOHEHTOB.

Bonee npegnodTUTENbHBLIM ABMAETCS NOAXOA, COrMacHO KOTOPOMY B COCTaBe Mo-
NIUTUYECKOW CUCTEMbI BbIAENSAOTCS: MONUTUYECKNE UHCTUTYThI U OpraHmM3aummn (MHCTU-
TyUMOHanbHasi N0ACUCTEMA); NONUTUYECKNE OTHOLLEHUS (KOMMYHUKaTUBHAs NOACKU-
cTema); NoNUTUYECKUE MPUHLIMNBI U NPaBOBbIE HOPMbI (HOpMaTMBHasi NOACUCTEMA);

8 Kpatkuit cnosapb no cmnocodum / nog obw. pea. . B. bnay6epra, W. K. MaHTuHa. 3-e nag.,
nopab. u gon. M. : MonuTnagart, 1979. C. 38.

7 Cm.: AnmoHO I, Bepba C. paxxgaHckas KynbTypa: NonUTUYecKMe YCTaHOBKM U AeMOKpaTust
B NATW cTpaHax / nep. ¢ aHrmn. E. Nrengens. M. : Meicnb, 2014. C. 31.
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NONUTUYECKOE CO3HAHME U nonuTudeckas Kynstypa (KynbsTypHO-uaeorormyeckas
nogcuctema)®

B uenom cornatwasck ¢ nogoobHbIM HabopoOM KOMMOHEHTOB, CTOUT OTMETUTb He-
06X0QMMOCTb BbIAENEHNS B pamMKax NnocrneaHen noacncTeMbl NONUTUYECKOW HayKu.

CX0fHbI B HEKOTOPOW CTEMNEHM COCTaB HEOOXOAMMO BbIAENUTL Y B pamMKax npaBo-
BOWM cucteMbl. Bo-nepBbIx, peyb MAET O CUCTEME NO3UTUBHOIO npaBa. CTOUT y4ecTb,
YTO B psije NPaBOBbIX CUCTEM CYLLECTBYET Ayarnuam, UINIOCTPUPYOLNIA Hanm4me no-
3UTUBHOIO Npasa u nNpaea Penurmo3Hon rpynnel. Bo-BTOpbIX, HEOOXOAUMO CKa3aTb
O BHELLHEN hopMe npaBa, CBA3aHHOW C CUCTEMOW NO3UTUBHOIO npasa. B-TpeTbux,
Henb3si He y4UTbIBaTh CyLLECTBOBaHUE NPaBOBOM Hayku. B-4yeTBepTbiX, B COCTaBe pac-
cMaTpuBaeMON CUCTEMbI BbIAENAOTCS NPOLIECCHI NpaBoobpa3oBaHMs U peanmsaumnm
HOpM npaea. B-nATbiX, B KAYECTBE KOMIMOHEHTA NPABOBON CUCTEMbI BbIAENAKOTCS LiEH-
HOCTHO-MNCUXONOTMYECKNE SIBNEHNS.

C1éuT 06paTUTb BHUMAHWNE, YTO, HECMOTPS Ha (PYHKUMOHAmNbHbIE OTNNYUNA pac-
CcMaTpuBaeMbIX CUCTEM, X KOMMOHEHTHbIE COCTaBbl 4OCTATOYHO 6nn3ku. Bo mHorom
3TO 1 NO3BOMSIET NPOBOANTL HEOBXoauMoe conocTaenenue. MNMpu aTom HeobxoaMmMo
YUUTbIBaTb CAMOCTOATENBHOCTb AaHHbIX CUCTEM.

Peuyb noet 06 MHCTUTYLIMOHaNLHOW cocTaBnsoLwen. Ecnu B nonutnyeckomn cucteme
BCE OYEBMAHO, TO B OTHOLLEHMM NPABOBOW CUCTEMbI STOT BOMPOC NpruobpeTtaeT auc-
KYCCUOHHbIV xapaktep. C OAHON CTOPOHbI, CPABHUTENBHO-NPaBOBbIE UCCEe0BaHUS
npeanonaratT U3y4YeHne B TOW UMK MHOW CTENEHM rocyaapcTBa, NOMUMTUYECKMX NapTum
N NHbIX cy6bEKTOB. Hanpumep, packpbiTye AOKTPUHLI cyaebHoro npeueneHTa B 06-
LweM npaBe TpebyeT obpalleHns K 0COOEHHOCTAM opraHu3aummn cygebHom CUcTemsl.
C apyrovi CTOpOHbI, HEM3BEXHO BO3HMKaET Npobrema onpeaeneHns rpaHuL BKoYe-
HMS MHCTUTYLIMOHAmbHbLIX KOMNOHEHTOB B COCTaB NMPaBOBON cUCTeMbI. Beab Tak MOXHO
O0XBaTUTb BCIO JaHHYK COCTaBMSIIOLLYHO, YTO MOBMEYET YaCTUYHOE CMELLEHNE COCTaBOB
n3yyaembix cuctem. [lymaetcs, 4To B J@aHHOM crnydae Heobxoanmo paccmaTtpuBatb
WHCTUTYLMOHAIbHbIE KOMMOHEHTbI B paMKax NOfMTUYECKOW CUCTEMBI, YTO JACT BO3-
MOXHOCTb 13bexaTb Neperpy>KeHHOCTM CoCTaBa NMPaBOBOWN CUCTEMBI.

Mpu conocTtaBneHMN COCTABOB MOMUTUYECKON U NPABOBOM CUCTEM TaKkKe Heob-
XOOUMO Yy4MTbIBaTb CMELLaHHblEe NPaBOBbLIE CUCTEMbI, MpeacTaBnsoLwme cobon «mno-
nusiiepHble coumarnbHble peHoMeHbI»® CTerneHb NPaBOBOrO CMELLEHNSI MOXET ObITb
pasnu4yHomn, HO Hanbonee ApKO OHa NPOSABMASETCHA B paMKax NpaBoOBOro CO3HaHUSA
1 NPaBOBOW KyNbTYpPbl, Pa3BUBAOLLMXCA B HEApPaxX camoro obLiecTsa.

KntoueBbiM KOMMNOHEHTOM NMPaBOBOM CUCTEMbI ABNSAETCHA cucTeMa npasa. B nonu-
TUYECKOW CUCTEME TaKKe BbIAENATCA NONUTUYECKne HopMbl. CBA3b MeXay AaHHbI-
MU SIBMEHMSIMIN XOPOLLO U3BECTHA HayKe: NONMUTUYECKME HOPMbI YACTO COCYLLECTBYIOT
1 B3aMOZENCTBYIOT C MPaBOBbIMU HOpMaMu. OQHAKO C TOYKM 3PEHUS CPaBHUTENBHOTO
npaBoBefeHns Heobxoaumo obpaTUTb BHUMaHME Ha crefytolee 06CTOSATENbCTBO.

B coumanncTnyecknx NnpaBoBbIX CUCTEMAX IPaHNLIbI MEXAY NONUTUYECKUMU 1 Npa-
BOBbLIMW HOpMaMK ObInn BelpaxeHsbl HeveTKo. Llenb npaBa Obina nepenneTteHa ¢ Lenbto

8 Cwm.: Monutonorus : y4ebHuk / nog pen. M. X. ®apykwuHa. KasaHb : M3an-8o KasaHckoro yH-
Ta, 1999. C. 97.

9 CwMm.: Baxaposa M. B. KoHBepreHUmsi 1 KOHKYpeHLMs NpaBoBbIX cucteM Mupa // BecTHuk Hu-
xeropogckown akagemun MB[ Poccun. 2018. Ne 4 (44). C. 22.
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nonuTUK'®, Npu 3TOM B psifie CrlyvyaeB He NPOCIeXMBanach rpaHb Mexay nNpaBoBbIM
aKToM 1 nonuTuyeckon ampektmeon'. Mo cyLlecTBy, MMeno MecTo YacTU4HOe 3ame-
LeHne NonnTUYECKMMN HopMaMy NPaBoBbIX HOPM, YTO MOXHO paccMaTpuBaTth Kak
0COBGEHHOCTb AAHHbIX CUCTEM.

PaccmatpuBaemble HOpMbl peanu3yroTcst B NONUTUYECKUX Y NPABOBbIX OTHOLLEHW-
X, KOTOpbIE, KaK NPaBUIo, COOTHOCATCS Kak coaepxaHue u oopma. OgHako pas3sutue
OTAEMNbHBIX MPABOBbIX CUCTEM MOKAa3bIBAET, YTO NOPON NPUCYTCTBYET aBTOHOMHOCTb MO-
TNINTUYECKOW 3BOMOLMK, B paMKax KOTOPOW NOMUTUYECKME OTHOLLEHMS Kakoe-TO Bpems
cyLLecTByHOT 6e3 Haanexallero npaBoBoro ocpopmnexus. B yactHocTn, cknagbiBaB-
wascsa B Benukobputanum B XVIII B. nonutuyeckas npaktvka npyMeena K pasButmio
KOHCTUTYLIMOHHbIX 0OblYaeB'. HezaBepLUeHHbIN XapaKkTep aHrnunckon bypxkyasHom
peBOnoLUN, OTCYTCTBUE NMUCAHOW KOHCTUTYLUWN MPUBENU K BEAYLLEN pornuv nonmtuye-
CKOW cdpepbl, OnepeanBLLEN CBOE NPaBOBOe 0hopMIieHne. OTO NoaYEepKNBAET porib
KOHCTUTYLMWN, HA OCHOBE KOTOPOW OnpeaensieTcsa npaBoBas NonuTuka n kotopas sie-
NSIETCS UCXOL4HOW OCHOBOW ANs pernaMmeHTaumm caMmblX pasnmyHbiX 0OLLECTBEHHbIX
OTHOLLEHUIA.

ConocTaBnsas KOMMNOHEHTbI paccMaTpuUBaeMblX COLMarbHbIX CUCTEM, HENb3A
0001TM BHMMaHMEM Hay4HbI cpes. BaanmoaencTane nonnTnMYeCKon 1 NnpaBoBOW
HayK O4eBMOHO YXXe MOTOMY, YTO OHV HaxOAsATCs B OOQHOPOAHOM CnekTpe. Xapakrep
MX B3aMOZENCTBMSA TakKe 3aBUCUT OT TOrO, O KaKoW NpaBoOBOM CUCTEME UAET pPedb.
B yacTHoCTU, B COBETCKOM NPaBOBOMN CMCTEME NPUCYTCTBOBAra Hayka u yyebHas
OVCLUMNANHA «MCTOPMS NOMUTUYECKMX U MPABOBbLIX YYEHUINY, cCeryac e Heobxoammo
roBopuTb 06 UCTOPUM yYeHUIN O NpaBe 1 rocygapcTee. MNogobHbIe N3MEHEHNST HOCAT
NO3WUTUBHbIN XapakTep. Haykn gomkHbl obnagaTe CaMoOCTOATENbHBIM CTaTyCOM, HE
nornoLLas NnonHOCTLIO UMM YaCTUYHO COoAEePXaHWe APYrMX HayYHbIX HarnpaBrieHun.

CBs3b 06emx coupanbHbIX CUCTEM NMPOCMEXMBAETCA U HA YPOBHE LLEHHOCTHO-MNCK-
XOINOrMyeckom coctaenstoLlen. Peub nget o nonmTnyeckon n npaBoBow hopmax obLe-
CTBEHHOrO CO3HaHWs, NPeACTaBMAOLWMX B reHeparnbHOM CMbICIE OTHOLLEHNE CyOb-
€KTOB K NONUTUYECKOW 1 NPpaBoBOK MaTepun. Takme LLeHHOCTU, Kak npaea 1 ceoboabl
yernoseka, 3aKOHHOCTb, AEMOKPaTHS, MPUCYTCTBYIOT B NOMUTUYECKOM U B NPABOBOM
CO3HaHuKW. VX ycBOEHME NPOMCXOAMT B paMKax coumanu3aumm, no3aToMy B npoueccax
NPaBOBOro BOCMUTAHUSA BaXXHO yAensiTb BHMMaHWe (DOPMUPOBAHUIO YBaXXUTENbHOIO
OTHOLLIEHUS K NpaBy'

[aHHble hopMbl 0OLLLECTBEHHOIO CO3HAHUSA 06nagatT HEKOTOPLIMU CXOAHbLIMMN
0CODEHHOCTAMMU CyLLECTBOBaHUS. B oTnMyme oT No3nTMBHOIO Npasa 1 gaxe npaso-
BOW Hayku, MpaBoOBOE CO3HaHWe obrnagaeT 6oMblLnM NPann3MoM, Tak Kak ero Ho-
CUTENAMU SBMAKOTCA OTAENbHbIE UHAMBUABI. Takke CTOUT y4nUTbIBaTb (PEHOMEH CMe-

0 Cm.: Jasud P, XKogpgppe-CrnuHo3u K. OCHOBHbIE NPaBOBbIE CUCTEMbI COBPEMEHHOCTM / Nep.
c ¢p. B. A. TymaHoBa. M. : MexgyHapogHble oTHowenus, 2009. C. 150.

" Cm.: MNMpaBoBble CUCTEMbI CTPaH MUPaA : IHLMKNONEANYECKUIA CNPaBOYHKK / OTB. pea.

A. A. Cyxapes. 3-e n3ga., nepepab. u gon. M. : Hopma, 2003. C. 378.

2. Cm.: NcTopwmsa rocygapcTea 1 npasa 3apybexHbix cTpaH / oTB. pea. H. A. KpalleHnHHmKoBa.
3-e n3g., nepepab. n gon. M. : Hopma, 2006. T. 2. C. 33.

3 CM.: Rostami S. Juridical study of crimes committed with computer // Asian Social Science.
Vol. 12. Is. 11. 14 October 2016. P. 84.
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LL@HHbIX MPaBOBbIX CUCTEM, B paMKax KOTOPbIX NOPOW NPUCYTCTBYIOT NpeacTaBuTen
pa3nuyHbIX NPaBoBbIX Tpaguumin. OTyacTy Noxoxasa cuTyauust Habnrogaercst u B no-
NINTUYECKON CUCTEME, OHAKO NMOMIUTUYECKMI Nopann3m MOXeT ObITb peanv3oBaH
TOSbKO B YCITOBUSAX 3aKOHHOCTW Y AEMOKPaTUMW.

[anee HeobxoanMO packpbiTb PyHKLMOHANbLHOE B3auMOAENCTBUE NONMUTUYECKON
1 npaBoBoW cuctem. MNpu 3ToM HEOOBXOAMMO AaThb KPaTKYH XapakTepUCTUKY yHKLUN-
M 06eunx cucTem.

YTo KacaeTcs NoNUTUYECKOM CUCTEMBI, TO 30EChb HENb3S HE YNOMSHYTb CTaBLUYHO
yxe knaccudeckon mogens I. AnmoHga. OHa npegnonaraeT BblAeNeHne YeTbipex
dyHKUMI BBOAA (MONUTMYECKasi coLmanusanmus u pekpyTupoBaHMe CTOPOHHWUKOB pas-
NNYHBIX NAPTUN; apTUKYNALMSA coumarbHbIX MHTEPECOB; arpermpoBaHme MHTepPeCos;
nonuMTu4eckas KOMMyHUKaLUWsl), a Takke Tpex PyHKUMI BbiBoaa (pa3paboTka HOpM
(3aKOHOB); MX MPUMEHEHWNE; KOHTPOIb HaZ UX cobnogeHnem)™

[aHHasi Mogenb, OCHOBbLIBAIOLLAACH Ha UCTONb30BaHWUMN CTPYKTYPHO-(DYHKLMOHAb-
HOro metofa, NpPMBIieKaeT YETKUM pasMexxeBaHNeM BXOOALLMX U UCXOAALMNX UMMYTb-
COB NOMUTUYECKON CUCTEMbI. Henb3a He OTMETUTL M TO, YTO (PYHKLMK BbIBOAA CBA3AHbI
C NpaBOBOW cchepolt XKun3HegeaTenbHOCTM 00LecTBa.

Mopoin hyHKUMM NONNTUYECKON CUCTEMbI BbIAENSAIOT B LENOM, He npuberas K nx
pasgenenuto no rpynnam. Hekotopble aBToOpbl NPY TakoM NOAX0AE BblOENSAOT: BbISB-
neHune, NpeacTaBUTENBCTBO, KOOPAMHALIMIO M UHTErPaLMI0 MHTEPECOB CyObLEKTOB Mo-
NMTUYECKMX OTHOLLEHWI; BEIBOP 1 AeTannsaumio NonuMTMYecKoro Kypcea, Lenemn u sagad
obLecTBa 1 camMOl NONMUTUYECKON CUCTEMbI; MOBMIN3aLIMI0 CPEACTB U PECYPCOB, HEOO-
XOOUMBbIX 119 AOCTVXKEHWUS ATUX Liernen; NoNMTUYECKYHo coumanmnsaunio u npusnedeHne
K y4acTuo B MONMTUYECKON CUCTEME YNIEHOB OOLLECTBA; NErMTUMALMIO, BKITIOYAIOLLYHO
OOCTWXEeHVe onpeaereHHON CTENeHN COOTBETCTBUS pearnbHON NOMUTUYECKOM XN3HN
odhmumanbHbIM NOMMTUYECKMM U MPABOBbLIM HOpMam '

O6paTm BHMMaHue, 4YTo B NOCNEAHEM NpuMepe nepeveHb QYHKUUA BbIrMSANUT
wupe. Tak, peyb naeT o Mobmnmaaummn cpeacTs, UCMNOMb3yeMbIX ANs AOCTUXKEHUS Lie-
nen NONMTUYECKOWN CUCTEMBI.

MoxHo ocBelLaTb 1 Apyrine Noaxodbl K BblAeneHuto yHKLUIN NONMTUYECKON CU-
cTembl. [MogobHbIN NNpanu3M BO MHOrOM HOCUT METOAONOMMYECKUIN Xxapaktep. Pas-
NMYHbIE NO3ULIMK JOMNOMNHAT APYr Apyra, U BCe Xe 30eCb HeoBX0auMO OTMETUTL OAHO
06cTosTeNnsCTBO. MeHepanbHoe PyHKLUMOHANbHOE Ha3Ha4YeHe NONMUTUYECKOW CUCTEMDI
oTpaxaeTcsa B ynpasneHun. Bce octanbHble HanpasneHsi BO3AENCTBUSA AOMONHAT
N yCUnMBaloT ero a(peKTMBHOCTb.

®yHKUMM NPaBOBOW CUCTEMbI 0BOLLECTBA packpbiBan1Ch B NpeablayLLmMX NCCrenoBa-
HWSIX, NO3TOMY B JAHHOM Cry4ae HeoBX0AMMO OrpaHNYMTLCS UX nepevncrneHmemM. K Hum
OTHOCSITCS MIHTErpaTuBHas, perynatnBHas, oxpaHuternbHas, HOpMaLMOHHas, LIEHHOCT-
HO-OpVEHTUPYIOLLAas OYHKLMK, a Takke PYHKLUUSI NpaBoBON coumanusaummn’. Knove-
BblM (DYHKLMOHamNbHbLIM HarnpasneHneM npaBoBON CUCTEMbI SBIISETCH perynmpoBaHue.

4 CmM.: MNaHapuH A. C. dunococusa nonutunkn : y4ebHoe nocobure ansi nonuTonornyecknx da-
KynbTETOB M rymaHuTapHbIX By3oB. M. : Hayka, 1994. C. 331.

5 CmM.: Monutonorus : y4ebHuk / nog peg. M. X. ®apykwmHa. C. 105.

6 CMm.: l'y6atidynnuH A. P. ®yHKLMM NpaBa 1 NpaBoBOKN cUcTeMbI 06LLecTBa // Y4yeHble 3anmcku
KasaHckoro yHuepcuteta. Cepus «'ymaHuTapHble Haykmy». 2013. T. 155. KH. 4. C. 34—36.

4/2019

1 O10H9311H8vdO

E [990HO0 IGHALIV ALLIFTIHO>
w

>



98

BEKTOP HOPVIONHECKOW HAYKIA Egz;’c’%ﬁ

umenn O.E. Kyradura (MIIOA)

Kak e BbIrmagut dyHKUMOHaNbHOe B3aMMogencTBMe ABYX COLMarbHbIX CUCTEM?
Be3ycnoBHO, MOXXHO CONOCTaBMATbL ONM3kne No cogepxkaHuio yHKUMK. B yacTtHocTw,
peyb MaeT 0 PYHKUUSIX MONUTUYECKOW U NPaBOBON coumanm3auun. Ho nogobHbIv noa-
XO[, YSI3BUM: OH HE NO3BONSAET NIMHENHO CPaBHUTbL BCE (DYHKLMW.

Takke MOXHO roBOPUTb O TOM, YTO (DYHKLUN NOANTUYECKON CUCTEMbI NOMy4YaroT
npaBoBoe ohOpMIIEHNE B pamKax npaBoBol cuctembl. Ho nogobHas nosuums ocee-
LLaeT NuLb YacTb JaHHOM npobrnemaTtuku.

Bonee KOHCTPYKTMBHbBIM BbIMMAAUT APYron Noaxon, COrnacHo KOTOPOMY Heobxo-
AMMO BbISIBNSATb 3aBUCUMOCTb MEXAY N3MEHEHUAMUN (PYHKLUMOHANbHOro BO3AENCTBUA
NONMTUYECKOM N NPaBOBOM CUCTEM. 34ECb MOXHO NPUBECTU HECKOSBKO NPUMEPOB,
UNMOCTPUPYHOLLUX NOJOOHY0 3aBUCUMOCTb. HEKOTOpble paHHUE NpaBOBbIE NaMSATHUKM
OpesHero mupa nnu CpegHeBekoBbs (Kogekc Xammypanu, Canvnyeckas npaBaa) He
BKMOYanu B cebs obLumnpHble NnacTbl aMUHUCTPATMBHO-NPaBOBLIX HOPM, My6nuy-
HO-NPaBOBOE perynvpoBaHne 6b1n0 6onblle NpeacTaBneHo YronOBHO-NPaBOBbLIMM
1 npoeccyanbHbiMU HOpMamun. ApXxan4yHocTb NybnmnyHo-npaBoBor Mmatepun Gbina
Bbl3BaHa OTHOCUTENbHOW HEPa3BUTOCTbLIO CUCTEMbI FOCY4apPCTBEHHOTO YrpaBneHus.

Mpumep Nnogo6HOM 3aBUCMMOCTY MOXXHO HalTK U B paMKax COBPEMEHHOW 3MOXU.
XOpOLLO N3BECTHO, YTO NpaBoBble CUCTEMbI CTpaH JlaTUHCKOM AMEpUKU UChbITanu
BMNMsIHME CO CTOPOHbI NpaBoBor cuctembl CLUA, 4To oTpasmnock Ha ux nybnmyHo-
npaBoBOM perynuposaHnn. O4eBUaHO, YTO NOAOOHbBIE NPOLECCHI UMENY MECTO B CUIY
3aMMCTBOBaHNA NaTMHoaMepuKaHCKMMU rocygapcTBamm Mogenu nosiMuTu4eckoro
ynpasnexuns CLLA.

PaccmaTpuBas B3anmoaencteme NonmTUYECKoOn 1 NpaBoOBOW CUCTEM, HEMb3S HE
OTMETUTb (PEHOMEH MOMNUTUKO-MPABOBOW KyNbTYpbl, KOTOPYHO LenecoobpasHo pac-
cmaTpuBaTb B aKCUOMOrMYeckoM KoHTekcTe. MogobHbIN noaxon NO3BOMSET rOBOPUTL
0 Hew Kak 06 onpefeneHHOM nokasarerne, UNCTPUPYHOLLEM HanpaBneHne 1 ypoBEHb
B3aVMMOAENCTBUA paccMaTpmMBaeMbIX CoLmanbHbIX cuctem. B CBA3U C 3TUM MHTEPECHO
BblOeNeHne B nutepatype Tpex TUMNOB MONUTUKO-NPaBOBON KyNbTYpbl: TPAAMLNOHHOIO,
yTUNUTapHOro 1 kpeatuBHoro'. B pamkax nepeoro Tuna HabnwogaeTcs AOMUHUPOBa-
HWe rocygapcTea Haj NO3UTMBHBIM NPAaBOM, BTOPOM TUM OTPaXaeT pofb rocyaapcTaa
1 NpaBa Kak MexaH13MoB, ob6ecnevmBaroLLMx KOMPOPTHYIO XN3Hb NHONBUOOB, TPETUI
TUN CBA3aH C CO3VAaHMEM 1 KOMMYHUKaLmen',

3aBepLuas AaHHoOe uccnegoBaHve, Heobxoaumo caenaTb UTOrOBbIE BbIBOAbI.

MonuTtuyeckyto cuctemy LienecoobpasHo paccMaTpuBaTb B THOCEONOrMYECKON U B
OHTOMOrMYeCcKoW NNockocTsAX. [pu 3ToM BO BTOPOM criyvae npegnonaraercs ee 6onee
AeTanbHas XxapakTepucTrKa B KOHTEKCTE cocTaBa M (PyHKLMI NONUTUYECKON CUCTEMBI.

MNMpaBoBas cuctema obLiecTBa npeacTaBnseT cobor BO3AENCTBYOLMIA HA pasnuny-
Hble cdepbl XXM3HM 0OLLEeCTBa KOMMNMEKC, BKIOYAIOLLMIA NO3MTUBHOE NPaBo 1 B3auMOo-
OENCTBYIOLMNE C HAM CTaTMYeCKMe U JUHAMUYEeCKue NpaBoBble SIBIEHMS.

BaaumogencTene nonmTM4eCcKom n NpaBoBON CUCTEM PaCKpPbIBAETCHA B KOHTEKCTE
COCTaBOB U (PYHKLUMI A@HHbIX CUCTEM.

7 Cwm.: Spkosa E. H. MonuTtuko-npaBoBas KynsTypa: OnbIT LEHHOCTHO-CMbICITOBOW PEKOHCTPYK-
unn // LlenHoctn n cmbicnbl. 2013. 1 (23). C. 101.
8 Cm.: Spkosa E. H. Ykas. cod. C. 104—105, 110.
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BbiSBnAs B3avMOCBS3b NMONMUTUYECKON M MPABOBOW CUCTEM HA YPOBHE MX COCTaBOB,
He crnegyeT yxoauTb B aHanm3 CpaBHEHMUS UX CTPYKTYpPbl U opraHu3aumu. [Npu atom
WHCTUTYLMOHANbHbIE KOMMOHEHTbLI HEOOX0AMMO paccmaTpmBaTh B pamMmKax cocTaBa
NONMUTUYECKON CUCTEMBI.

[MonuTtnyeckne 1 npaBoBble HOPMbl TPAAMLMOHHO COCYLLECTBYIOT U B3aMMHO A0-
NONHAT ApYr Apyra. B coumanucTnyecknx npaBoBbIX CUCTEMAaX MNONUTUYECKNE HOPMbI
YaCTUYHO 3aMeLLaloT NPaBoOBble HOPMbI.

[Monutnyeckue n NpaBoBble OTHOLLEHWS B OCHOBHOM COOTHOCSITCH KaK cogepxaHve
n bopma. OgHaKo 3TO He MCKMYaeT aBTOHOMHOCTM NOMUTMUYECKON cdepbl, KoTopas
MOXXET CaMOCTOSITENbHO BblpabaTbiBaTh OTAENbHbIE HOPMbI, PErYNMPYOLLNE NOMUTH-
YecKne OTHOLLEHNS.

B3sanmopgercTBme NonmMTuYeckMx 1 NpaBoBbIX HayK NoApa3ymMeBaeT X CaMoCTOSA-
TENbHOCTb. ATO HE YManseT 3HaYMMOCTb MEXANCLUNIMHAPHbBIX UCCNEA0BaHNIA, peYb
naeT 0 TOM, YTO OfHa HayKa He JOrmKHa nornowatb NpeameT OPYrown.

Monutnyeckoe 1 NpaBOBOE CO3HaHME CBs3aHbl OOLLMMY LLEHHOCTSIMU. TakKe OHM
obnagarT HEKOTOPbLIMU CXOA4HbIMKU 0cobeHHoCcTAMMK. pu nccnegoBaHUM PyHKLMO-
HanbHOro B3aMMOAENCTBUSA ABYX COLMarnbHbIX CUCTEM HE CTOUT OrpaHnu4MBaThbCs Co-
nocTaBneHnemM Brm3kmnx No CoaepKaHu PyHKLMN NN CBOANUTb PYHKLNOHAMBHYIO
porb NPaBOBOW CUCTEMbI K MPaBOBOMY OOPMIIEHMIO PYHKLIMI NONIUTUYECKOWN CUCTE-
Mbl. Heo6x0QuMO BbISBNATb 3aBUCUMOCTb MEXAY U3MEHEHUAMU (DYHKLMOHANBHOro
BO3AENCTBUSA MONMUTUYECKON M MPABOBOM CUCTEM.

HanpaeneHue 1 ypoBeHb B3aUMOAENCTBUSA ABYX COLMarbHbIX CUCTEM BbISIBNSIOTCA
C MOMOLLbO ONPEAENIeHHOro T1na NoNMTUKO-NPaBOBOW KYNbTYpbI.
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YHUBEPCUTETA KoHcTuTyLnm o FEHOMHbIX CCTIeAoBaHaX:
uvienn O.E. Kyracpuha (MTOA) B3rnag Poccunm v LLBerLiapuvin

[Npobrevbl MHTEerpaun
1 HTEepHaLuvoHanm3auu npasa

1 MpaBoOBbIX CrICTEM B Ccdepe
reHOMHbLIX MCCcieqoBaHY

KOHCTUTYLMUUN O TEHOMHDbIX
MCCNEOOBAHUAX: 5
B3rnaa poccuu n WUBEMLAPUNY

AHHOmauyus. B npedcmasneHHolU cmambe 0aemcsi 0OKMpUHarbHbIU aHa-
nu3 npobiem yposHel rpasosoli OUEHKU 2eHemMuYecKux uccrnedosaHudll.
LHenaemcs obujuli 8618600 0 mom, Ymo weeltiyapckuli nodxod K 03Ha4eHHOU
npobrieme ¢ 8KIO4YeHUEM 8 codepxxaHue KoHcmumyyuu cmamel O 2eHe-
muyeckux uccredosaHusiX 16/11emMCsi CKOJb YHUKalbHbIM, CMosb U crnabo
OpUEHMUPOBAHHbBIM Ha B03MOXHOE KOMNUPOBaHUe 8 3apybexHbIX rpasoro-

.

psidkax. TpaduyuoHHbIM M0OX000M, 8 pycrie KOmopoao 8bICMPOEHbI Ha- Mapusi BnadumupogHa
YUOHarbHble cUCmMeMbl KOHCMUMYUUOHHO20 rpasa (8 mom 4ucne u Poc- 3AXAPOBA,
Cuu) 3aKrro4aemcsi 8 0mcymemauu 8 KOHCMUMYyUuUsix HOpM 1o 80rpocam pykogodumers HOL|
nposedeHusi 2eHemu4eckux uccrnedosaHull. PaspeweHue e KOHKpeMHbIX cpasHUMebHO20 npasa
der, cesidaHHbIX ¢ MEOUKO-2eHemu4yeckoU rnpobrnemMamukol 8 opeaHax KOH- YHugepcumema umeHu
CMUMyUYUOHHO20 KOHMPOJIs, @ makxe 8 Ha020cy0apcmeeHHbIX CyOebHbIX O.E. KymacpuHa (MItOA),
topucdukyusix (8 yacm+Hocmu, 8 ECIY) moxem cmpoumbcsi 8 mom ducrie urieH-KoppPeCcnoHAeHm
Ha obpauwjeHuuU K pernepHbIM HopMaM U MPUHYUNam HayuoHarnbH020 U UHMme- MexdyHapodHol akademuu
epayUOHHO20 rpasa: Npaeo Ha XU3Hb, Paso Ha 00CMOUHCMEO JTUYHOCMU. cpasHUMerbHO20 npaesa,
Knrodesnie cnosa: npaso, Poccusi, Lligeliyapusi, KOHCmumyuyuu, 2eHemu- Aokmop ny6nuyHo20 npasa
4yeckue uccrie0o8aHusi. (PpaHyus), npuanaweHHbI
npogheccop YHusepcumema
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THE CONSTITUTION ON THE GENOMIC RESEARCH:
A VIEW OF RUSSIA AND SWITZERLAND

Abstract. The article presents a doctrinal analysis of the problems of the
levels of legal evaluation of genetic research. The General conclusion is that
the Swiss approach to this problem with the inclusion of articles on genetic
research in the content of the Constitution is as unique as it is poorly focused
on possible copying in foreign legal orders. The traditional approach, in line
with which the national systems of constitutional law (including Russia) are
built, is the absence of norms in the constitutions on the issues of genetic
research; The resolution of specific cases related to medical and genetic
problems in the bodies of constitutional control, as well as in supra-state
Jjudicial jurisdictions (in particular, the ECHR) may be based, inter alia, on
recourse to the rapper norms and principles of national and integration law:
the right to life, the right to dignity of the individual.

Keywords: law, Russia, Switzerland, constitutions, genetic research.

GeccnopHas 1 yHMBepcarnbHasi N0 CBOEN CYLLIHOCTU. YHUBEPCArbHO 1 MO3Ha-
HWe 3TOro CamMoro MvMpa 1 reHeTUYeCcKon NPUpPoAbl YeroBeka. ApKUn ToMy npu-
Mep — MeXAyHapoaHbIN NPOoeKT «eHOM YenoBekay, 3anyLeHHbI Mo NHMUmMaTmBee
HobGeneBckoro naypearta YoTcoHa?, B KOTOPOM y4acTBOBanuM BeayLLue HauoHarbHbIe
nccrefoBaTernbCKUe LIeHTPbI, BKIYas poccuinckme®. YUeHbIM yaanoch NosIHOCTbIO
paclmdpoBaTb NOCNe40BaTENbHOCTb HYKNEOTUO0B, COCTaBNANLWMNX bonee Yem

reHemquKaﬂ npupoa oKpyarLero Hac Mmpa 1 caMmoro YyenoBeka — Bellb

2 Cam [DxerMmc YOTCOH BOLLEN B UCTOPUIO MMPOBOI HAYKN C OTKPLITUEM, KOTOPOMY Ha AaHHbI
MOMEHT HacuuTbIBaeTcs yxxe 6onee nonyeseka. B 1953 r. B xxypHane «Nature» Bblluna ctatbsi
xevimca YoTtcoHa (1928 r.p.) u aHrnmyaHuHa ®pencuca Kpuka (1916—2004 rr.), paboTaBLumx
B Kembpuaxe (Benukobputarus), o pacumgposke cTpykTypbl OHK (HaTpueBon conu gesok-
CUMPUBOHYKIENHOBOW KUCNOTbI) — ABONHON cnvpanu. Nx paboTta 6asmpoBanack Ha faHHbIX
M. Yunkuxca n P. ®paHknuH (BenukobputaHus) no peHTreHoCTpyKTypHOMY aHanuay JHK n Ha
faHHbIx 3. Yapradda (CLWA) o HykneotugHom coctase HK. Cwm.: [TnomHukos B. K. Camoe
rnaBHoe cobbiTne B Guonornm XX Beka (K 60-netuto monekynsipHor 6uonorun) // Journal of
Stress Physiology & Biochemistry. 2013. Vol. 9 No. 2. P. 6.

¥ ®uHaHcMpoBaHMe NpoekTa OCYLLECTBSIOCH, B YaCTHOCTH, 3@ CHET CPEeACTB YacTHON KoMna-
Hum «Celera Genomics», 6puTtaHckoro oHaa «Wellcome Trust», a Takke HauMoHanNbHbIX
MHCTWUTYTOB 304paBOOXPaHEHUSI.
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80 TbiC. reHOB YenoBeveckoro opraHnama. PaboTta no KapTMpoBaHUIO reHoMa 3aHsana
JOnrmx OecaTb feT, Ho, NO OLeHKaM CneumanuncToB, 3aTpadyeHHOe BPeEMS TOro CTOMSO.
WTorn pabotbl 6binn onybnukoaHbl 15 despans 2001 r. B xxypHane «Nature» (oauH
N3 CTapenLumnx 1N camblX aBTOPUTETHBIX HAYYHbIX XXypHanoB). M, no cnosam AokTopa
Mavikna JekcTtepa, pykoBoauTens OpMTaHCKON YacTu NPOEKTa, BaXXHOCTb MOSyYeH-
HbIX PE3yNLTaTOB MOXXHO CPaBHUTL KLLb C BAXKHOCTbIO BbICaAKM YernoBeka Ha JlyHy*.

BmecTe ¢ Tem npaBoOBOe perynvpoBaHme reHOMHbIX UCCNeaoBaHnin pasnmyaeTcs
no obbemam 1 NoaxoAam B HaLMOHAarbHbIX OPUCAMKUMAX U cucTemax. MHorue Bonpo-
Cbl COLManbHON pernamMmeHTaLmm Npym 3TOM OCTaloTCH 3a paMkamMu NpaBoBOro perynu-
poBaHus. TemnoparbHble NakyHbl Mexay TemnaMmu pasBuTUSA eCTeCTBEHHO-Hay4YHOro
3HaHMSA U ero NPaBOBOM OLEHKOW C HEOOXOAMMOCTbBIO MOPOXAAT topuanyeckmne na-
KyHbl. XapakTepHblii npumep: eHOMeH «pebeHok oT Tpex poauTeneny. CyTb reHe-
TUYECKON MaHUNynALMM B JAHHOM Cry4ae COCTOUT B TOM, YTO Yepes npouenypy KO
B FEHETUYECKMI MaTEePWI XKEHLUNHbI C MUTOXOHAPUSMMU C FTEHETUYECKUMY aHOMArUsSMM
BBOAATCSH rEHETUYECKMI MaTepuarn My>4YnHbl U 300POBblE MUTOXOHOPWUW APYrON XeH-
WKMHbI. [MepBas reHeTMYecKas MaHUMynALMS, 3aBePLUNBLIAACS YCMELIHbIM POXAEHNEM
3pnopoBoro pebeHka, coctosnack 6 anpens 2016 r. B Mekcuke. [NpoBen ee amepukaH-
ckuin goktop [hxoH YaH Ha TeppuTopmn MeKCKKmn No OTHOLLEHWIO K MpaHcKkow nape. Mo
cpaBHeHuto ¢ CLUA B MeKCHKaHCKOM 3aKOHOAATENbCTBE HET HOPM-3aMpPETOB MO NOBO-
4y npoBeaeHns NogobHbIX MaHWUNYNAUNIA (Kak, BNpoYeM, U perfnameHTaLmoHHol 6a3bl
ansa nogobHbIx gencteun). OgHom 13 NepBbIX CTPaH, KOTopas noLua Ha neranbHoe
yperynupoBaHue 3Toro Bonpoca, ctana Benvkobpurtanus. B dbespane 2015 r. Obinn
BHeceHbl nameHeHus B AKT 2008 r. «O6 onnogoTBopeHUn 1 amBpronornm YernoBekay.
B pesynerarte gebatos B Nanate nopaos (232 13 280 3akoHogaTernen nporosiocosanu
«3a» NpoekT) bbina ogobpeHa paspelunTenbHas npoueaypa nposeaeHus nogobHon
MaHUNyNALMY Yepes cucteMy nuueHsun ot MmHucTepcTea 3apaBooxpaHeHus. Mepsoin
KIMHMKOWN, KOTOpasi Nony4vuna Takyr N1ueHsuto, ctana knuHuka Hetokacna.

Y10 KacaeTcst KOHCTUTYLMOHHOIO peryrnmpoBaHnsa BONPOCOB FrEHETUYECKUX UC-
crnepoBaHuin, TO B 3TOM cermeHTe, 6e3ycrnosHo, LLiBenuapum npyHagnexvt nansma
nepseHcTBa. Cpasy Tpu ctatbn KoHcTuTyumm LLBerinapmmn nocBsLLeHbl ykasaHHOMY
npeaMeTy NPaBOBOro PerynnpoBaHuns:

Cratbs 119. PenpoaykTuBHasa MmeguLMHa U reHHasA UHXeHepus vyenoBeka

1. YenoBek NoanexumT 3aLmTe oT 3noynoTpedneHnii penpoayKTMBHON MeanUMHOM
N FEHHOW NHXEHEepHen.

2. Coto3 unsgaet npeanmncanus o6 obpalleHnn ¢ YernoBe4YeCcKkM 3apoabILLEBbLIM
N HacneacTBeHHbIM MaTtepuanom. OH 3a60TUTCS Npy 3ToM 06 OXpaHe YernoBe4eCcKoro
OOCTOMHCTBA, JIMYHOCTM 1 CEMBU N B OCOBEHHOCTY cobniofaeT crieqyrolwme npuHUMnbI:

a) BCe BUAbl KITOHNPOBaHUS U BMELLATENLCTB B HACMNEACTBEHHbIN MaTepuan ye-

NoOBEYECKNX raMeT 1 SMOPUOHOB HEAOMNYCTUMBI;
b) HeuenoBeuveckuii 3apoabILLEBEIN U HACNEACTBEHHbIA MaTepuan He MOXET BBO-
OUTbCS B YeNOBEYECKU 3apoblLLeBbIN MaTepuan Unmn CUHTE3NPOBAaTLCA C HUM,;
C) npoueaypbl MEOULIMHCKM NOAAEPXKMBAEMOW PENPOAYKLNM MOTYT NMPUMEHSITHCS
TOMbKO B Cryvae, ecriv nHbiM 06pa3om He MOryT ObITb yCTpaHeHbl 6ecnnoave
WINN ONaCHOCTb 3apaXeHus TsHkenow 6onesHbl, HO HUKOMM 00pa3oM He Ans

4 [nomHukoe B. K. Ykas. cou. P. 9.
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co3gaHusa y pebeHka onpeaeneHHbIX CBOWCTB M He AN NPOBEAEeHUst uccreno-
BaHWIA; ONSIOAOTBOPEHNE YENOBEYECKMX SINLEKITETOK BHE TEMNA XEHLUHBbI pas-
peLlaeTcs TONbKO NPW YCTAHOBMEHHbIX 3aKOHOM YCIOBUSX; BHE TENa KEHLUUHbI
MOXHO pPa3BuUTb B 3MOPUOHBI CTONMbKO YENOBEYECKMX SNLEKITETOK, CKOMBbKO UX
MOXHO eV cpa3y MMMNIaHTMPOBAaTb;

d) noxepTBOBaHVE 3MOPUOHOB 1 BCE BMAbI CyppPOraTHOro MaTtepuHCTBa Heaomny-
CTUMBI;

e) 3anpelyaerca nobas TOpProensa YenoBe4YECKMM 3apoablLLeBbIM MaTepuanom
1 NPOVN3BOAHBIMU U3 3MOPUOHOB;

f) HacnegcTBEHHbIN MaTepuan nuua MOXET UCCeqoBaThCs, PErMcTpMpoBaTbCs
W pacKpbIBaTbCHA TOMbKO C COrNacus nuua unu no npeanmMcaHnio 3aKoHa;

g) Kaxgoe nuuo MMEeeT OOCTYN K AaHHBbIM O CBOEM MPOUCXOXKAEHUN.

Cratba 119-a. TpaHcnnaHTauMOHHAA MeguLMHA

1. Coto3 n3gaet npeanucaHns B 06nactu TpaHCnnaHTaumMm OpraHoB, TKAHEN 1 Kre-
ToK. OH 3a60TUTCA NpU 3TOM 06 OXpaHe YeroBe4YEeCKOro 4OCTOMHCTBA, NMUYHOCTH
1 300pOBbS.

2. OH, B 4aCTHOCTW, yCTaHaBNMBaET KpUTEPUN AN CnpaBeanvMBoro pacnpegerne-
HWSI OPraHoB.

3. MoxepTBOBaHME YENOBEYECKUX OPraHOB, TKaHel 1 KNeTok 6e3Bo3mesaHo. Top-
roBrsi YENOBEYECKMMM OpraHamMm 3anpeLlaeTcs.

Cratba 120. NeHHasa MHXeHepUusi BHe YenoBeKa

1. YenoBek 1 okpyxatoLlas ero cpega noanexar 3awmte oT 3noynotpebneHui
reHHON UHXeHepuren.

2. Coto3 nsgaet npegnuncaHunsi 06 obpalleHnn ¢ 3apoabILLEBbLIM U HACNeACTBEHHbIM
MaTepunanoM XMUBOTHbIX, PACTEHUI U ApYyrMx opraHn3amoB. OH NpYHUMAET BO BHUMa-
HMe JOCTOMHCTBO TBOPEHUS, a Takke 6€30MacHOCTb YENoBeKa, XXMBOTHOTO 1 OKpY>Ka-
tOLLEV cpeabl U OXPaHSET reHeTUYeckoe MHOroobpasme BUAOB XKUBOTHbIX U pacTeHNIA™

[oKTprHanbHbIN aHanu3 npeacTaBneHHbIX Bbille ctaten KoHcTuTyumu Lsenuapun
NO3BOSISAET FOBOPUTb O HECKOSBKMX KITHOYEBbIX BbIBOAAX:

— [ANS KOHCTUTYLIMOHHOIO YPOBHSI MPaBOBOro PErynMpoBaHns LLIBEWLI@PCKUIA 3a-
KoHopaTenb OCTaTO4HO NogpobHO nNpeacTaBmil BONPOChl FEHETUYECKUX UC-
crnegoBaHuig;

— B KoHcTuTyumm LBeriuapmm Mol BUAMM anddepeHuMpoBaHHbIA NOAXOA K re-
HETUYECKMM MaHUMYNAUMAM C YENOBEYECKUM MaTeprarnom 1 BHe €ro;

— B TekcTe KOHCTUTYLMM MOXHO HanT1 JOCTaTOYHO MHOIO HOPM-3anpeToB. Tak,
Hanpumep, B LLBeliLapum (kak n Bo ®paHumMmM) 3anpeLLeHo cypporatHoe maTte-
PWHCTBO;

— B OTAENbHbIX HOpMax npeacTaBneHHbIX Bbiwe ctaten KoHcTutyuun Lsenua-
pyK NPOCIEXNBAETCS ABHO XPUCTUAHCKMI reHe3nc, Kak, B YaCTHOCTU, U B Npe-
ambyne k KoHcTutyumm®,

5 CotosHas koHcTUTyums LLBenuapckon koHdenepaummn ot 18 anpensa 1999 r. / nep. ¢ Hewm. //
KoHctuTyumm rocygapcts Esponbl : B 3 7. M., 2001. T. 3. C. 537—579.

8 B paHHOM cTpykTypHOM anemeHTe KoHcTutyumm LLBelinapmm 3akpenneHo, B YaCTHOCTH:
«LBenuapckunin HapoA4 ¥ KaHTOHbI, YYBCTBYS OTBETCTBEHHOCTb r1eped TeopeHueM (KypcuB
Haw. — M. 3.), cTpemscb 06HOBUTL Cot03, 4TOObI yNpounTb cBoBOAYy M AEMOKpaTUio, Heaa-
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B Poccuu (kak u B 60MbLUMHCTBE CTpaH MUPA) reHETUYECKUE UCCNEeN0BaHUSA He
BbIHECEHbI HA KOHCTUTYLIMOHHBIN YpoBeHb. Mogo6HbIM Noaxon 3akoHoaaTenst K Bonpo-
CaMm MpaBoOBOro PerynMpoBaHnsi FreHETUYECKUX UCCIEA0BaHNIA HEMUHYEMO NopoXaaeT
OOKTPUHaIbHbIE BOMPOCHI.

MepBbIl 1 rMaBHbINA U3 KOTOPBIX: MOXEM NN Mbl BOObLLE 3Ty cdepy 0bLLeCTBEHHOW
XKM3HW BbIBOOUTb HA YPOBEHb KOHCTUTYLIMOHHOTO perynupoBaHusa? OTBET Ha Hero 3a-
BMCMT OT TOrO, Kakme obnactu perynmpoBaHus NoTEHUMANbHO MOTYT ObiTb OTHECEHDI
K NpeaMeTy KOHCTUTYLIMOHHOIO npasa. B AOKTpUHE KOHCTUTYLIMOHHOIO NpaBa no AaH-
HOMY BOMpOCY ObIN BbiCKa3aH psg, KMoYeBbIX MO3ULNNA.

Tak, akagemuk O. E. KytaduH onpegenset npeameT KOHCTUTYLIMOHHOTO npasa
B Ka4eCTBEe COBOKYMHOCTN 6a30BbIX OOLLECTBEHHbLIX OTHOLLEHMWI, BO3HMKAIOLLMX B NPO-
Lecce ocyLlecTBeHUs rocygapctBeHHon Bnactu lNpesngeHtom PO, napnameHToM
Poccuickon degepaumm, 3akoHogaTenbHbIMU (MPeacTaBUTENbHBIMU) OpraHamum rocy-
[apCTBEHHON BnacTu cyobekToB PP, a Takke HeNocpeaCcTBEHHO HApPOAOM B npoLecce
npoBeneHus pedepeHaymoB 1 CBOOOAHbIX BbIOOPOB'.

B aHrnuinckon npaBoBoWn JOKTPUHE K Chepe KOHCTUTYLMOHHOIO NpaBa OTHECEHDI:
OTHOLLEHNSI B 06racT B3avMOOTHOLLEHUI NOAAAHHbIX CTPaHbl C pa3nmnyHbIMU rocy-
OapCTBEHHbIMY opraHamu (Kak oTaenbHbIMU, Tak U B X COBOKYMHOCTW); NOPSAOK BHY-
TPEHHEro B3aMMOAENCTBUA MeXAy OpraHamm rocygapcTea U rocy4apCTBEHHON BNacTu
B MpoLuecce OCYLLECTBNEHNsI AEATENbHOCTM MEXaHW3Ma rocyqapcTBa; CoaepKaHme
n crneumnduka npeporatme, PYHKLUUA U NOSIHOMOYMI KaXKAOro 3feMeHTa MexaHusma
rocygapcrea®.

Hanbonee wumpokuin B3rnsg Ha npobrnemy cpeam MHOrOYUCIEHHbIX OKTPUHAMNBHBLIX
no3uuuin® nanaraet B cBoem yuebHuke npodeccop M. B. barnait'®. CornacHo emy npea-
MET KOHCTUTYLIMOHHOTO NpaBa OXBaTbIBaeT ABe cdepbl 0OLLECTBEHHbIX OTHOLLEHWIA:
1) oxpaHbl npaB 1 cBo60A YenoBeka (OTHOLLEHWS MEXAY YENOBEKOM M rocyaapcTBOM);
2)yCTpoWCTBa rocy4apcTBa U rocyaapCTBEHHOW BNacTu (BrnacTeoTHoLleHus). IMeHHo

BMCKMMOCTb U MUP B IyXe CONMUAAPHOCTM W OTKPBITOCTU MUPY, NPOSIBASS BOSHO XWUTb, B3aMMHO
yunTBIBas U yBaxasi Ux MHoroobpasue B €AMHCTBE, B OCO3HAHNN COBMECTHbIX JOCTUXEHUI
1 OTBETCTBEHHOCTU nepepn byaywymMu nokoneHnsamu, 6yayyv yBepeHbl, 4To cBOOOAEH NULLb
TOT, KTO UCMOMb3yeT CBOK CBOGOAY, 1 YTO cuna Hapoaa uamepsieTcs bnarom cnabbix, AaloT
cebe cnenytowyto KoHCTUTyLmIO».

7 KymagpuH O. E. NpeaMeT KOHCTUTYLMOHHOrO npaea. M. : FOpucts, 2001.

8 Komapos C. A., lMornosa A. B. NMpeaMeT KOHCTUTYLMOHHOTO NpaBsa: B3rnsg TeOpeTUKoB // Ak-
TyanbHble npobnemsbl poccuiickoro npasa. 2018. Ne 10 (95). C 104.

9 Cm. nogpobHo: @adees B. M. MNMpeamMeT KOHCTUTYLIMOHHOIO (rocyaapcTBeHHoro) npasa Poc-
CUW: UCTOPUSI U COBPEMEHHOCTb (CTaTbsl nepeasi) // AkTyanbHble NpobnemMbl KOHCTUTYLIMOH-
HOro M MyHMLUMNanbHOro npaea : ¢6. ctaTen, NocesAL,. 75-neTuo co AHs poxaeHust akag. O.
E. KytacuHa / oTB. pea. B. N. ®agees. M., 2012 ; Amumpues FO. A., Myxaueg U. B. ToHsaTHe,
npegmMeT 1 MeTof KOHCTUTYLIMOHHOTO npaBa Poccuiickoin ®efepauum: 0T UICTOPUHECKUX UCTO-
KOB k coBpeMeHHocTU. M. : MaHyckpunT, 1998 ; Komaposa B. B. [oHATUe 1 npegMeT oTpacnm
KOHCTUTYLMOHHOTO npasa Poccum // KoHcTuTyumnoHHoe npaBo Poccuu @ y4eBHuK / kon. aBT. ;
oTB. pea. B. B. Komaposa. M. : KHoPyc, 2017.

0 Baeznali M. B. KoHcTTyuMOHHOE npaBo Poccuiickoin ®enepauun : y4ebHuk. M. : Hopwma ;
WHdpa-M., 2015.
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Takoe LUMPOKOE, C OAHOWN CTOPOHbI, M 6e3 AeTarnbHbIX OLEHOK — C OPYrou, BUAeHne
npegmeTa KOHCTUTYLMOHHOIO Npasa No3BONSAET B NOTEHLManNe npu3HaTe reHeTnyeckme
nccrneaoBaHus TemaTtuyeckor 06nacTbio KOHCTUTYLIMOHHOIO MpaBa.

BTopow Bonpoc, KOTOpbI HEMUHYEMO CrefyeT 3a NepBbIM: €Crn BBOOUTb reHeTU-
YecKne nccnegoBaHns B cogepXXaHue npeaMeTta KOHCTUTYLIMOHHOIO npasa, TO Kakoe
MecTo B CTpykType KoHCTUTYLMn P® OHM MOTyT 3aHATL?

JIOrMYHO BKIOYEHUE COOTBETCTBYIOLMX HOPM B . 2 KoHcTuTyummn P® (no aHano-
rn co LBENLapCKUM 3akoHoaaTenbHbIM nogxogom™). Ho nogo6Has 3akoHopaTtenb-
Has HoBernna, corrnacHo camon KoHcTutyumm P®, HemnHyemo npuBeaeT K NPUHATUIO
HOBOW KOHCTUTYLUMK. [OTOBLI N Ha 3TO NpeacTaBUTENM rOCY4apCTBEHHON BriacTu
1 rpaxkgaHckoe obuiecTtBo B Poccnn? BeposiTHee BCEro, HET.

W, HakoHeL, TPETUI 1 3aKNYMTENbHbBIN BOMPOC: ecnin He MeHsiTb KoHcTutyumio P,
TO Kakue HOpMbl AeNCTBYoLLEN KOHCTUTYLMM MOTyT BbITb OTHACTM OTHECEHBI K BONPOCY
reHeTUYeCKMX nccneqoBaHnin? Mo HawemMy MHEHWI0, B JaHHOM Cryvae cregyeT roBo-
pUTb O ABYX KItoYeBbIX cTaTbsx KoHcTuTyummn PO: cT. 20 «[MpaBo Ha xmM3Hb» 21 cT. 21
«[paBo Ha JOCTOMHCTBO NnYHOCTMY. Ecnn obpatutses k npaktrke EBponerickoro Cyaa
no npasam YeroBeka, TO Kak NpaBo Ha XW3Hb, TaK 1 NPaBo Ha JOCTOMHCTBO JIMYHOCTH
duUrypmpyeT B Aenax, CBA3aHHbIX C FeHETUKO-MEAMULIMHCKON TEMATUKON. 3HAKOBbIM
B J@HHOM OTHOLLEHMWU crieayeT cunTatb aeno lapa v apyrue npotme CoeamHEHHOro
KoponesctBa («Gard and Others v. United Kingdom», Ne 39793/17).

B kauecTtBe 06LLMX BbIBOAOB MO Npobrneme ypoBHEN NPaBOBOWN OLIEHKM reHeTu4e-
CKnx uccriegosanun B Lseriuapun n Poccun otmetnm cnegytowlee. Lsenuyapckmmn
noaxon K 03Ha4YeHHOW Npobrieme ABMNSETCS CKOMb YHWKamNbHbIM, CTOSb U crabo opueH-
TMPOBaHHbLIM Ha BO3MOXHblE KOMMPOBaHUe B 3apybexHbIX NpaBonopsiakax. Tpaguum-
OHHbIM NOAX0A0M, B pycrie KOTOPOro BbICTPOEHbI HALUMOHarbHbIE CUCTEMbI KOHCTUTY-
LIMOHHOro npaea (B ToM yncne n Poccun) 3akniodaercs B OTCYTCTBUM B KOHCTUTYLNSIX
HOPM MO BOMpocam NpoBedeHWs FTeHETUYECKNX NccreqoBaHuin. Pa3spelueHne xe KOH-
KPETHbIX Aen, CBA3aHHbIX C MEQUKO-reHETUYECKON NpobnemMaTnkon B opraHax KOH-
CTUTYLIMOHHOTO KOHTPONS, a TakKe B HAaAroCyaapCTBEHHbIX CyAeOHbIX IPUCONKLUNSAX
(B wactHocTK, B ECIY) MOXET CTpOMTBLCS B TOM YnCNe Ha 0bpaLLeHnn K penepHbIm
HOpMaMm M NPUHLMNaM HauMOHaNbHOMo U MHTErpaLMoOHHOIO Npasa: NpaBo Ha XW3Hb,
npaBo Ha JOCTOMHCTBO fINYHOCTH.

" B KoHcTnTyumu LLBeiiLapum nonoxeHust o reHeTUHeCKVX UCCneaoBaHUsX cogepxarcs B pasa. 8
«Xunbe, paboTa, counanbHas 3aWwULLEHHOCTb U 300poBbe» YacTh 2 « OCHOBHbIE MpaBa,
rpaXxgaHcKkme npaea 1 coumanbHble Lenmy.

2 B 3apy6exHomn cyaebHow NpakTMke MOXHO HaUTW NPUMEpbI UCKOB AeTel-1HBanMaoB K Bpayam
1 poauTensM, OTKa3aBLLUMMCS OT peKoMeHAaLMN N0 NCKYCCTBEHHOMY MNpepbiBaHuI0 6epemeH-
HocTW. BeipaboTaH gaxe TepMUH «HENpaBoOMepHOe OCTaBrneHne B XuBbIX». CM. Nogpo6Ho:
Zakharova M. V., Voronin M. V. Measure of Freedom in the Context of Legal Regulation of
Genomic Research: Foreign Experience // Revista Dilemas contemporaneos: Educacion,
Politica y Valores. Year VI. Special edition. December 2018. URL: https://dilemascontemp
oraneoseducacionpoliticayvalores.com/_files/200004128c6b43c7b2e/EE%2018.12.16%20
Medida%20de%20libertad%20en%20el%20contexto%20de%20la%20regulaci%C3%B3n%20
legal%20de.....pdf (Date of circulations: 01.02.2019).
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AnHomauyusi. Cosem E8poribi sierisiemcsi 00HOU U3 HEMHO2UX MEXOYHapPOOHbIX
cmpykmyp, pa3pabamsigarowjux rpasusia u cmaHOapmel NpPo8edeHuUs1 2eHOM-
HbIx uccriedosaHuli U 6HEOPEHUS UX Pe3yibmamos 8 rpakmu4eckom Harpas-
neHuu. Poccusi siensemcsi yneHom Cosema Eeporibi u ucrnibimeigaem enusiHue
HOPM U ripasus daHHOU opaaHu3ayuu 8 paccmampusaemol copepe. OcobeH-
Hoe 3HayeHue uepaem npakmuka Eeponetickoeo Cyda ro npasam 4erioseka
(ECI4) kak ucmoYHUK poccutickoeo rpasa. Hacmosuwas cmames HaueneHa
Ha uccriedosaHue HOpM U cmaHO0apmos 8 cghepe 2eHOMHbIX uccriedosaHull
U 8HEOPEHUST 8 XU3Hb UX Pe3yNbmamos Ha npakmuke, 8K/lo4asi rpasosbie rno-
3uyuu ECINY. B cmambe paccMmampugaromcesi OCHO8bI pagosoao pezynupo-
8aHuUs1 2eHOMHbIX uccriedosaHull 8 Poccuu, dennaemcs rorsimka onpedenuma
HarpaereHus e2o passumusi. Hacmoswasi cmambsi oxeambigaem 80rpochl
ompaxeHusi cghepbl 2eHOMHbIX Uccriedo8aHul 8 pakmuke pocculicKux cydos.
Knroueenie cnoea: Cosem Eeponbi, Poccusi, 2eHOMHbIe uccriedosaHusl,
AHK, ECI14, mexdyHapodHble cmaHdapmebl, cyOebHas npakmuka, MeduyuHa.
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GENOMIC RESEARCH: COUNCIL OF EUROPE STANDARDS
AND LEGAL REGULATION IN RUSSIA

Abstract. The Council of Europe is one of the few international structures
that work out rules and standards for genomic research activity and imple

menting its results in practice. Russia, as a member of the Council of Europe,
is influenced by these standards and rules in this area. The practice of the

' CTaTbsl NOAroToBMeHa B pamkax npoektoB PO®U Ne 18-29-14054 mk n Ne 18-29-14074 mk. A-
TOPbI BbIpaXatoT NPU3HATENbLHOCTL CryLlaTenbHuLe 6akanaepuara PrHaHCcoOBOro YHmMBepcuteTa
npv MNpasutensctBe PO AHTOHMHE KanvHMYeHKo 3a NOMOLLb B MOAFOTOBKE HACTOSILLEN CTaTbu.

© IM. A. KannHn4yeHko,
C. B. KocunkuH, 2019
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European Court of Human Rights (ECtHR) is a key point as a source of Russian
law in this field. This article focuses on the study of rules and standards in the
field of genomic research and the implementation of their results in practice,
including the legal positions of the ECtHR. The article contains analyses of the
fundamentals legal regulation fundamentals for genomic research in Russia,
and attempt to determine the direction of its development. This article covers
the reflection of the practice of Russian courts in the genomic research matters.
Keywords: Council of Europe, Russia, genomic research, DNA, ECtHR,
international standards, case law, medicine.

1. BetynutenbHble 3aMmevyaHus

MwupoBoe coobLLecTBO BECbMa HEOQHO3HAYHO NOAXOAMUT K MPaBOBOMY PErynivMpoBaHuto
reHOMHbIX uccriegoBaHu. CoseT EBponbl ABNSETCS OQHOM N3 HEMHOMMX MeXayHa-
POLHbIX CTPYKTYP, paspabaTbiBatoLLMX NpaBmnia 1 cTaHgapTbl NPOBEAEHUS TEHOMHbIX
NCcCreaoBaHUn U BHEAPEHUS NX PE3YNbTaToOB B NPAKTUYECKOM HanpasneHun. Poccus
sBnsieTcs YneHom CoBeTta EBponbl 1 MCMbITbIBAET BANSHUE HOPM M NPaBui AaHHOWN
opraHusauumn B paccmatpmBaemMon cpepe. OcobeHHoe 3Ha4YeHne urpaeT npakTuka
EBponenckoro Cyna no npasam Yenoseka (ECIY) kak MCTOYHMK POCCUMINCKOro npaga.

Bonpoc npaBoBOro perynmpoBaHus reHOMHbIX MCCNeAoBaHUA NpeacTaBnsaeT ce-
ro4Hs BO MHOrom terra incognita kak B Teopum, Tak U Ha npakTuke. Npasosoe perynu-
poBaHue B 310K cdhepe B Poccum HOCUT cnopagnyecknii 1 HEOAHOPOAHBIN XapakTep.
[MpakTrka poCcCUNCKNX CYy40B HEMHOIOYMCIIEHHA Y KOHLIEHTPUPYETCSA BOKPYT BONPOCOB
Y3KOMNPaKTUYECKOro 1 yTUNNTapHOro XxapakTepa.

HacTtoswas ctatbs HaueneHa Ha uccnegoBaHve HOpM UM CTaHgapToB B cdepe re-
HOMHbIX NCCEeAOBaHUA U BHEOPEHUS B KU3Hb UX PE3YNbTaTOB Ha NPakTuKe, BKIoYas
npasoBble no3uumm ECIMY. B ctaTtbe paccMaTpmnBaloTCs OCHOBbI MPABOBOIO perynmpo-
BaHWsi reHOMHbIX UccrneaoBaHuin B Poccun, genaercst nonbiTka onpeaennTb Hanpas-
neHus ero passuTus. HacTosilas ctatbs oxBaTbiBA€T BONPOCHI OTPaXeHUs cdepbl
FEHOMHbIX UCCeAOBaHUN B NPaKTUKE POCCUNCKUX CYOOB.

2. l'eHOMHBIE uccneaoBaHUA: perynuposaHue B pamkax Coeta EBponbl

2.1. CtaHpapTtbl CoBeta EBponbi

CtangapTtbl CoBeTa EBponbl B cdhepe reHOMHbIX UCCeAOBaHUA cTanu cknagbl-
BaTbCA C KoHua 1990-X IT. Ha (boHe LWMPOKO AeKnapupyemoro Torga npoekTa nsyye-
HWS1 U pacLuMpoBKN reHoMa YeroBeka?. IMeHHO Toraa eBponeickme cTpaHbl, 03a6o-
TUBLUMCb 3TUYECKOW CTOPOHOM (hOPMMPYIOLLIErOCS PErynMpoBaHns TEKyLLIMX ByayLmnx
reHOMHbIX UCCregoBaHun, paspaboTtanu u npuHanu nog armgon Coseta EBponbl
€0VHCTBEHHbIN MeXayHapoaHbI OroBOP, NONOXEHNA KOTOPOro HEMOCPEACTBEHHO
NnocesiLLieHbl paccMmaTtpmBaeMoit cdepe. ATo KoHBEHLMSA O 3almTe npaB YenoBeka

2 JTMKO-NpaBOBblE acnekTbl NpoekTa «eHoM YenoBekay» (MexayHapoaHble JOKYMEHTbI 1 aHa-
nutudeckne matepuansl). M., 1998. C. 5.
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M OOCTOMHCTBA YerOBeEKa B OTHOLLEHUW NPUMEHEHNs Bronornm n meamumHbl: KoHBeH-
LS 0 NpaBax YenoBeka n buomeanumHe, npuHsaTas Cosetom EBponbl B anpene 1997
B OBbeno (aanee — KoHeeHumss OBbeao), a Takke OOMONMHUTENbHbIE MPOTOKOIbI K HEW.

Cnepnyet oTMETUTb, 4TO KOHBEHLIMS, HECMOTPS Ha TO, YTO OHa Obina OTKpbITa AN
nognucanusa 6onee 20 net Ha3ag, He Obina nognucaHa BCeMy rocygapcTBamy — urie-
Hamu CoseTa EBponkl. ApmeHusi, AzepbangxaH, AHooppa, benbrus, Benukobputanus,
lepmanus, Upnangus, JinxteHwTenH, Mansta, MoHako, Poccuinckas depnepaums He
yyacTBytoT B HeW. Vtanus, Niokcembypr, Hugepnangel, Monbla, Weeumns n YkpavHa
ewe He patnduumpoanm ee. Kpome Toro, xots KOHBEHUMNA OTKpbITa AN nognucaHns
rocygapcrBamu, KOTopble He ABnstoTcs YneHamm Coeta EBponbl, KOTOpbIE y4aCTBO-
Banu B ee pa3pabotke, n EBponerickum Coo30M, OHU HE Y4aCTBYIOT B HEW.

ELe MeHbLLe rocyaapcTB y4acTBYOT B OMONMHUTENbHBLIX MPOTOKONax Kk KoHBeHL N
OBbefo, 1 B BaxHenweM 13 HUx® — [JononHUTeNbHOM npoTokore k KoHBeHuumn o 3a-
LNTe NpaB 1 AOCTOMHCTBA YenoBeKka B CBA3UN C MPMMEHEHMEM OOCTUMXKEHUI BMorno-
TN N MeAuLMHbI, KacaloLemcs 3anpeLleHns KNOHMPOBaHMS YeNoBEYECKMX CYLLIECTB
1998 r. HecmoTps Ha ycunusa un npusbiebl MNapnameHTckon accambnen Coseta EBponbl
(MACE), cuTyauusi o cuMx nop He U3MeHunacs.

Takoe nonoxeHne cBNAETENbCTBYET 06 OTCYTCTBUU Kak rnobansHoro, Tak 1, K co-
)KaneHuto, obLLeeBpONencKoro KOHCEHCYca OTHOCUTENbHO NPaBuUIl, YCTAHOBIEHHbIX
KoHBeHuumen. O4eBMOHO, YTO HEKOTOPbIE rOCYAapCTBa-4YNeHbl 3aHANN bonee KoHcep-
BaTVBHYO NMO3ULIMIO B OTHOLLEHUUN N3YYEHWUSI FeHOMa U BO3MOXHOCTEW reHHOW Tepanuu,
B TO BpeMsl Kak apyrue onacarotcs, YTo KOHBEHLMSA MOXET NOCNYXUTb 6apbepom ans
NPOOOSMKEHNS BaXKHbIX NCCIIEL0BaHNN.

He Gynet owmnbkon yTBEpxaaTh, 4To B CT. 2 KoHBeHUun OBbeao 3anoxeH ee oc-
HoBOMoOMaramLWnn NPUHUMN, rnacawmn: «MHTepeck! 1 6rnaro oTaensHOro YenoBeka
npeBanupyoT HaJ MHTepecamy O0LLIECTBa UMM HAYKNy.

Bce octanbHble ctaTbn KOHBEHLMM pacKpbIBaOT 3TOT r'YMaHUCTUYECKUA, HO B TO
e BpeMsi B HEKOTOPOM CMbICe paanKkanbHO NHANBUAYANUCTUYECKUA NPUHLMI, KO-
TOpbI, 6€3yCNOBHO, ABMAETCS BbIpaXKEHUEM COBPEMEHHOrO 3Tana pasBuUTusi €BpO-
nenckon pmnocodckor aHTPONoorMun, 0aHako 40 CUX NOpP He Mony4un BceobLyero
Nnpu3HaHUs B ApYrMx YacTsx ceeTtas.

Crtatbs 18 KoHBeHUMM NpsSAMO 3anpeLyaeT co3gaHne aMOpMOHOB YeroBeKa B UC-
cnegoBaTenbCckux Lensax. B To e Bpems yCTaHOBMEHO, YTO eCriv 3aKOH paspeLuaeT
NpoBOAWTL NCCIegoBaHNsA SMOPUOHOB in Vitro, OH A0MKeH 0b6ecneynBaTh afeKBaTHYO
3awmnTy aMOpuoHoB. Takmm obpasom, KOHBEHLMS, XOTA U OrpaHNYMBaET SKCNEPUMEH-
Thbl C YENOBEYECKNM 3MOPMOHOM, HE 3anpeLLaeT Ux B NpuHUMne.

Cnenyet oTMeTUTb, YTO B cooTBeTcTBUM cO CT. 13 KoHBeHuun OBbeno BmeLua-
TENbCTBO, HanNpaBfeHHOE Ha U3MEHEeHMe reHoOMa YernoBeKka, MOXET BbiTb OCYyLLEeCT-
BINEHO TOMbKO B NPOUNAKTUYECKNX, ANArHOCTUHECKMX UITN TEPANEBTUYECKMX LiEeNsax
1 TOMNbKO B TOM Crlyvae, ecrnv OHO He HanpasrieHO Ha U3MEHEeHNe reHoMa NOTOMKOB
JAHHOro Yernoeeka.

3 KanuHuyeHko [1. A. 3anpeT KNOHMPOBaHMWS B €BPONenckom npase // KOHCTUTYLMOHHOE NpaBo:
BOCTOYHOeBponeickoe o6o3peHne. 2002. Ne 4. C. 41.

4 Hans J. Philosophical Reflections on Experiments with Human Subjects // Experimentation
with Human Sub-jects / ed. by P. A. Freund. George Braziller Inc., 1970.
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Takum 06pa3om, cnegyet KOHCTaTMPOBaTh, YTO, C OAHOW CTOPOHbI, BMELLATENbCTBO
B reHOM YerioBeka C Lenbto ero moamdukaummn gonyckaetcst KonseHumen OBbeno, Ho,
C ApYron CTOPOHbI, OHO OrpaHNYeHo LensiMm — NpounakTu4eckKMMmn, gnarHoctTmye-
CKUMU 1 TepaneBTuyeckumu. lNMpaBaa, CMCOoK Lernen Tak LWUPOK, YTO Nog HEro MOXHO
NoABECTU NPAKTUYECKN Moby0 MoaMdMKaLno reHoma.

B T0 e Bpems cyLlecTBYeT NpsiMON 3anpeT Ha BMellaTenbCTBa, HanpaBneHHble
Ha N3MEHEHNe reHoma NOTOMKOB JAHHOro YernoBeka. ATOT 3anpeT C He4aBHMX Nop
noABepraeTcs KpUTHKE CO CTOPOHbI psaa uccrnegoBaTenen, No MHEHUIO KOTOPbIX Crie-
AyeT nepecmoTpeTb 370 nonoxeHne KoHeeHuun. [lenctButensHO, 3a npoluealime
C MoMeHTa nognucaHusa KonseHumn 20 net cutyaumsi UsMeHunach, nosBUINChb HO-
Bble TexHonoruu, B YactHoctn CRISP/Cas9, ¢ NomMoLLb0 KOTOPLIX, BEPOSATHO, MOXHO
NeYnTb MHOMME reHETUYECKN 0OYCNOBIEHHbIE UNN HACNEACTBEHHbIE 3ab0oneBaHus.
OTmeyvaeTcs, YTO B 3TOW HOBOWM CUTYyaLun 3anpeT B CT. 18 NpoTUBOpeunT oyxy v npuH-
umnam KoHeeHuun OBbeao, NOCKOMNbKY CTaBUT abCTPaKTHbIE OOLLIECTBEHHbIE LIEHHOCTU
BbILLIE MHTEPECOB M Bnara KOHKPETHbIX NaLMEHTOBS

Kak ye oTmevanocs, nos3uuusa Poccumn no oTHoweHuto k KonseHuun OBbeao He
OTNMYaeTcs OT O0Lero Noaxoaa Halen CTpaHbl K cornalleHnsam, npuHaTeim CoBe-
ToM EBponbl B cthepe 3apaBooOXpaHeHus u MmeanumHbl. Poccus 3aHMMaeT NnonoxeHne
naccuMBHOroO HabnoaaTens, ocTaBasiCb B CTOPOHE M HE NOANUCHIBast yNOMSIHYTbIE KOH-
BeHumun. NckntoveHune coctaBnsieT KoHBeHUms CoBeTa EBponbl N0 KOHTpadhakTHON Me-
OMUMHCKOWM NPOAYKLMKN 1 aHanorM4HoON NpecTynHon OedTenbHOCTU, NpeacTaBnstoLwen
yrposy Ans sgpasooxpaHexus (Megukpum), nognucarHas B 2011 r. B Mockse 1 BCTY-
nueLas B cuny B 2016 r. [laHHbIA JOKYMEHT HanpsiMyto He 3aTparnBaeT reHOMHble
nccrnegoBaHuns, a Nyb KOCBEHHO — B cdiepy ee AeNCTBUA nognagatoT MeguumHCKue
npenaparbl, CO34aHHble N0 pe3ynbrataM reHOMHbIX UCCIe4OBaHUN U MPUMEHEHNS
reHHON UHXeHepUWn Yenoseka.

Cpenu 4OKYMEHTOB MSITKOro npaea B cpepe reHOMHbIX UCCregoBaHnin 0coboro BHU-
MaHwus 3acnyxvieaeT PekomeHgaums 2115 (2017) MapnameHTckor accambnen CoseTta
EBponbi® ot 12.10.2017, B koTOpoi NMACE nbiTaeTcs coxpaHuTb HEKOTOPLIN BanaHc.

C ofHo CTOpOHbI, PekomeHaaums oTMevaerT, UTO «CO3HATENbHOE peaakTMpoBaHue
3apoablLLEBOM NIMHMM YenoBeka 03HavYaeT nepeceveHmne rpaHnLbl, KoTopasi cHMTaeTcs
HepyLLIMMOM B 9TUHECKOM MaHey, a Takke Npu3biBaeT rocy4apCTBa-yreHbl «BBECTU
B CTpaHe 3anpeTt Ha 6epeMeHHOCTb B CUTyaLMsAX, KOr4a KNeTKU 3apoabILLeBO NIMHUN
UMM YenoBeYveckne aMOPMOHbI NPOLLM NpeaHaMepPEHHOe FTeHOMHOE PEAAKTUPOBAHMEY.

C opyrow ctopoHbl, NMACE oTMevaeT, YTO «MHOTME Hay4YHble YYPEXAEHUS N Op-
raHbl, 3aHMMaloLLMecs BoONpocamMm aTUKK, BKNoYaa HaumoHanbHyo akagemMuio Hayk
n HaumoHanbHyo akagemuto meamumHel CLUA, a Takke Hay4yHO-KOHCYNbTaTUBHBIN
coBeT eBponerickux akagemuii (EASAC), HaumHatoT JaBaTb peKoMeHaauum no cos-
OaHuo Haanexatllen HopMaTuBHoN 6asbl Ana pegakTUpOoBaHWs reHoMa U BMella-

5 Montgomery D. Modification of the Human Genome: Challenges from the Human Rights
Sphere, Caused by Scientific and Technical Achievements. Precedents of the European Court
of Human Rights // Oviedo Convention Anniversary Paper. 2018. Vol. 51. P. 42—56.

6 Recommendation of Parliamentary Assembly for the use of new genetic technologies in
human beings. Text adopted by the Assembly on 12 October 2017 (35" Sitting) // URL: http://
assembly.coe.int/nw/xml/XRef/Xref-DocDetails-EN.asp?FilelD=24228&lang=EN (accessed:
05.03.2019).
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TENbCTBa B 3apOAbILLEBYIO NMHUIO YenoBekay» 1 pekomeHayet KOMUTETY MUHUCTPOB
CoBeta EBponbl «paspaboTaTb 06LLy0 HOpMaTUBHO-NPaBOBYO 6ady, KoTopasi NO3BO-
NNT YpaBHOBECUTb NOTEHLUMANMbHbIE BbIFOAbl U PUCKN MPUMEHEHUS 3TUX TEXHOMOIMN,
npeaHasHayYeHHbIX NS NevYeHns cepbesHbix 3aboneBaHuni, NpegoTepaLLas npu 3Tom
3noynoTpebneHuns nnu narybHble NoCneacTBUst NPUMEHEHUS FTEHHbIX TEXHOMOMMIN Ha
noasax». [lencTBuTensHO, CerogHsi NPaBoBOE PerynMpoBaHmMe BOMPOCOB PeaakTUpo-
BaHWUsl reHOMa YenoBeka, U npexae BCero M3MeHeHu, KOTopble MOTyT HacneaoBaTb
NOTOMKMW, SIBMSIETCA KaK HUKoraa paHee BaxHbIM. XoTs [MTACE n 3asBuna, 4to «B Ha-
CTOsILLlee BpeMs 3anpeT Ha U3MeHeHVe 3apoabILeBOV NMHUM YernoBekay OencTByeT
BO BCEX rocyaapcTBax — uneHax EBponenckoro Coto3a 1 BO MHOMMX rocy4apCTBax —
uneHax CoBeTa EBponbl, cuTyaums ganeka oT 0OgHO3HAYHOCTU.

Tak, ewe B 2015 1. YnpaBneHue no onsiodoTBOPEHMIO YeroBeka 1 ambpuonorum
(HFEA) BenukobputaHum ogobpuno 3asiBky Katn HuakaH, nccnenosarens CTBOMOBbIX
knetok B MiHctutyte ®paHcuca Kpuka B JIoHOOHe, Ha nonyveHve nuueH3nn Ha pegaktu-
poBaHue amMBpMOHOB YenoBeka. HuakaH 6bino paspeLueHo ndyyats 3MOGPUOHbLI B TeYe-
Hue 14 oHen ToNbKO AN UccnenoBaTenbCKuX Lienen, 6e3 aanbHenwen nmnnaHtTauumn’

B nione 2018 r.8 akcnepTbl 3 CoBeTta no 6moatuke Hacddmnga B Benvkobputarum
3as8BUNWY, YTO, XOTSI B HACTOSILLEE BPEMS HE CreayeT U3MEHSATb 3aKOH, NO3BOMSAOLLUIA
pefakTMpoBaTh reHOM YernoBeka A1 UCNPABMNEHUS TEHETUYECKMX OLUMOOK Y NOTOM-
CTBa, Henb3s UCKN0YaTb BO3MOXHOCTb NPUHSTUS ByayLlero 3akoHoaaTenbCcTea, pas-
peLualoLLEero Takme NpakTUK.

2.2. NpakTtnka ECNY

EBponelickuin Cya no npaBam YenoBeka HEOLHOKPATHO B CBOEN MPaKTMKe paccMa-
TpmBar BOMPOCHI, CONPSXXeHHble C perynmpoBaHneM reHOMHbIX nccnegosaHui. Kak
cnpaBennueo oTmedatoT E. H. Tpukos u E. E. 'ynsaesa, cpeau pewenun ECIMNY B aak-
HOW cdhepe cneayeT pasaensaTb COOCTBEHHO HapyLleHus EBponenckom KOHBEHLMM
0 3alMTe nNpaB YernoBeka U OCHOBHbIX cBo6oA 1950 r. n cybenamapHble HapyLLeHUs
KoHBeHummn OBbeno 1 pekomeHgauun PykoBogsulero komuTteta Coseta EBponbl no
©Ounoatuke®. lNMocnegHue, B YaCTHOCTU, He OyayT UMETb HOPUANYECKOrO 3HAYEHMS AN
Poccuu, nockoneky Poccust He yyacteyeT B KoHBeHUMn OBbeo.

Mpaktuka ECIY, kak n nobasa cynedHasa npaktuka, OTpaxaroT ypoBeHb NOTpe6-
HOCTeW perynMpoBaHns BO3HUKAOLWMX CUTyauni B coumyme. B yacTHOCTU, BONPOCHI
reHeTu4eckon naeHTudrkaumm pogutenen B psae aen sctaanu nepeq ECIMNY ewe
15 net Hasan'?. bonee crnoxHble BONPOCHI CTanu NOAHUMATBLCS C BHEOPEHUEM OOCTU-

7 Siddique H. British researchers get green light to genetically modify human embryos // The
Guardian. 01.02.2016. URL: https://www.theguardian.com/science/2016/feb/01/human-embryo-
genetic-modify-regulator-green-light-research (accessed: 05.03.2019).

8 Kelland K. UK ethics body says gene-edited babies may be ‘morally permissible’ // Reuters.
17.07.2017. URL: https://www.reuters.com/article/us-health-genome-ethics-idUSKBN1K62VI
(accessed: 05.03.2019).

® Tpukos E. H., l'ynsaesa E. E. Mo3nuun ECIMY no HekoTopbiM Bonpocam BGUOSTUKM U reHeTnYe-
ckux AaHHbIx // Advances in Law Studies. 2018. T. 6. Ne 4. URL.: https://riorpub.com/ru/nauka/
article/24159/view (nata obpaweHus: 05.03.2019).

0 Cwm., Hanpumep: Application no. 58757/00, Jaggi v. Switzerland, ECHR Judgment of
13.07.2006 ; Application no. 11449/02, Tavli v. Turkey, ECHR Judgment of 09.11.2006.

4/2019



iy ECTH”K KanuHuyerko M. A., KocuvnkuH C. B.

YHUBEPCUTETA "eHoMHbIe ccregoBaHA: cTaHOapTel CoBeTa EBporbi
umern O.E. Kyracuna (MIMOA) 1 MpaBoBoe peryrivpoBaHve B Poccuii

113

YKEHUN reHOMHbIX UCCMNEAOBaHWI B NPaKTUYECKYH XM3Hb. Tak, B peLleHnmn no aeny
«Evans v. United Kingdom» ot 10.04.2007'" ECINY paccmaTtpuvBan BONpoc TONbKO
reHEeTUYECKOW CBA3N MeXay 3MOPUOHOM, CO3AaHHbIM Ha ocHoBe JKO, 1 AoOHOPOM.
B nene «Costa and Pavan v. ltaly» ot 28.08.2012"2 ECITY KOCHyncsi BONPOCOB reHe-
TUYECKOro CKPUHMHIA U NOMbITKA CO CTOPOHbLI POAUTENEN MPEBEHTUBHO HE AONYCTUTb
nepegadu reHeTn4eckmx 3abonesaHuin notoMkam. CxogHasi cMTyauum umena Mecto
n B pewweHun ot 24.09.2014 no geny «A. K. v. Latvia»'.

B pewwennn ECIMY ot 27.08.2015 no geny «Parrillo v. Italy»' npo3syyana Heapyc-
MbICIIEHHAsi KOHCTaTaUMs NPUHLMUNMANBHBIX PA3HOMMACUA rocyAapCTB-HIIEHOB Mo BO-
NpocCy UccneaoBaHUi reHoma YernoBeka u UCNonb3oBaHNsi SMOPUOHOB YenoBeka Ans
3TUX Uenen:

«Tpwu cTpaHbl (Benbrus, Weeunsa n BennkobputaHus) paspeLuaroT HayyYHble uccne-
[0BaHUs SMOPUOHOB YeroBeKa M co3gaHne aMOPUOHOB AJ11S STOW Lienn

Co3gaHue aMBpUOHOB ANst HAYYHbIX UCCNEAOBaHNI 3anpeLLeHo B YeTblipHaaLaTu
cTpaHax (bonrapus, BeHnrpus, Mpeuns, Ucnanus, CeBepHas MakegoHus, Hnaepnan-
abl, Moptyranusa, Cepbusa, CnoseHus, PuHnaHausa, ®paHums, Yexus, LLseriuapus
n OcToHust). OgHako UccneaoBaHUs C UCMONb30BaHNEM U3BbITOYHbLIX 3MOPUOHOB,
Kak NpaBumo, pa3peLUeHbl B 3TUX CTpaHax npv cobniogeHny onpeaeneHHbIX YyCIoBUi.
Tpw rocygapctBa-yneHa (Cnosakusi, FepmaHms 1 ABCTpust), a Takke Vtanusa B 3Hauum-
TENbHOWN CTEMNEHN 3anpeLatoT Hay4YHble NCCrneaoBaHMs SMOPUOHOB M paspeLlaroT 3To
B OYEHb OrpaHWYEHHbIX CNy4Yasx, HaNnpUmep, Ans 3awmTbl 300pOBbS IMOPUOHA UK
B TeX Cryyasix, Korga uccrnegoBaHne NpoBOAMTCS Ha MMMNOPTUPOBAHHbBIX KNETOYHbIX
NNHWAX U3-3a FpaHnLbI.

B Cnoeakuu ntobble nccnenoBaHns Ha 3MBpMoOHax CTPOro 3anpeLleHbl, 3a UCKIHo-
YeHneM nccrefoBaHuin B MEONLIMHCKUX LIENSIX B MHTepecax 340p0Bbs NuL, Hernocpea-
CTBEHHO y4acCTBYHLLMX B JAHHOM UccrnenoBaHum. B MepmaHmmn BBO3 1 MCNONb30BaHue
3MOpMOHarbHbIX KNETOK B MCCIEAOBaTENbCKUX LIENAX B 3HAYMTENBHOW CTENEHN 3a-
npeLeHbl U paspeLleHbl TOMbKO B UCKMIOUMUTENbHBLIX 06CTosITENBLCTBAxX Npu cobntoe-
HUW CTPOrnX ycrnoBuin. B ABCTpun 3akoH NpegycMaTpmBaET, YTO «KU3HECNOCOOHbIE
KNETKM» HE MOTYT UCNOMb30BaTbCA AS18 UHbIX LIENEN, KpoOMe 3KCTpaKopnopanbHOro
onnogoteopeHusi. OgHaKo MNOHATME «KM3HECTOCOOHbIE KNETKN» HE ONpeaeneHo B 3a-
KoHe. CornacHo npakTuke 1 lopuanvyecknMm KOMMEHTaPUSAM YCTAHOBIEHHbIN 3aKOHOM
3anpeT KacaeTcsi TONbKO «TOTUMOTEHTHLIX» 3MOPUOHANbHbIX KNETOK.

B yeTbipex cTpaHax (AHgoppa, JlatBusi, XopBatus 1 Manbsra) 3akoH npsiMo 3anpe-
LwaeT nobble nccnegoBaHns aMOproHarnbHbIX CTBOMOBLIX KNeToK. B wecTtHaguatm
cTpaHax (ApmeHus, AsepbanaxaH, bocHusi n lepuerosuHa, Mpysusa, Mpnavauws, JNux-
TeHwTenH, Jlnutea, Jliokcembypr, Pecnybnuka Mongosa, MoHako, MNonbLua, PyMbiHMS,
Poccus, Can-MapuHo, Typuust n YkpauHa) 3TOT BONPOC He yperynmpoBaH. HekoTopble
N3 3TMX rOCyAapCTB MPUMEHSIHOT JOBOSIbHO OrPaHMYMTENBbHBIV NOAXOA K 9TON NPaKTUKe
(Hanpumep, Typumusa n YkpanHa), B TO BPeMsI Kak Apyrne cKkopee He3anpeTUTenbHyo
npakTuky'® (Hanpumep, Poccus)».

" Application no. 6339/05, Evans v. United Kingdom, ECHR Judgment of 10.04.2007.
2 Application no. 54270/10, Costa and Pavan v. Italy, ECHR Judgment of 28.08.2012.
3 Application no. 33011/08, A. K. v. Latvia, ECHR Judgment of 24.09.2014.
4 Application no. 46470/11, Parrillo v. Italy, ECHR Judgment of 27.08.2015.
5 B ayTeHTMYHOM TEKCTe peLleHus aHrn. «rather non-prohibitive practice».
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3. leHOMHbLIe UccnegoBaHuUA: perynupoBaHue B Poccum

3.1. basoBble AOKYMEHTbI

B Poccuickon ®egepaummn gencreyroliee 3akoHO4aTENbCTBO HE COOEPXUT Npsi-
MOrO 3anpeTa Ha uccnegoBaHus No pegakTupoBaHuto reHoma. CornacHo BTOPOMy
npeanoxexuto 4. 2 ct. 21 KoHctutyumm P®: «Hukto He moxeT BbiTb 6e3 fobpo-
BOIMbHOrO COrnacusi NoABEPrHyT MEAULUHCKUM, HAYYHbIM WX UHBIM OMNbITaM», YTO
He MCKINIoYaeT B NpUHLUNE MAaHUMYNMPOBAHUSA reHETUYECKUM KOAOM C corfnacus
naumeHTa.

B Poccuiickon ®epepaumm 05.07.1996 6bin npuHat ®egepanbHbiin 3akoH Ne 86-03
«O rocynapCcTBEHHOM perynmpoBaHun B 06nacTyi reHHO-UHXEHEPHON AesTENbHOCTU» 16,
B KOTOPOM [aeTcs lopuanYeckoe onpeneneHne «reHHom Tepannumny Kak KomouHaumum
FEHHO-NHXEHEPHbIX (BUOTEXHONOrMYECKNX) N MEAULIMHCKMX METOLAOB, HAaNpPaBiieHHbIX
Ha BHECEHWE U3MEHEHUI B TEHETUYECKNIA annapaTt YeroBEYECKMX COMATUYECKNX KITETOK
Ans neveHns 3abonesaHnin. B aTom xe 3akoHe Obinun yCTaHOBMNEHb! MPUHLMMLI TEHHO-
WHXEHEPHOW AeATENBHOCTU, KOTOPbIE BKIOYAKOT 6€30MacHOCTb NIOAEN U OKpyXKatoLen
cpenbl; 6e30MacHOCTb KIMHUYECKMX UCMbITaHWUI METOAO0B reHHOM OUAarHOCTUKN U FeH-
HOW Tepanuu Ha YpOBHE COMaTUYECKUX KINETOK; 0OLLY0 4OCTYMHOCTb MHAOpMaLmm
0 6e30MacHOCTM FrEHHO-MHXEHEPHON AEATENbHOCTU; FOCYAapCTBEHHY PerncTpaLmio
reHeTM4eCcKn MoanrLMPOBaHHbIX OpPraHn3mMoB (CT. 5).

Ewe ogHMM BaXkHbIM NS LiENen HacTosLWEro nccnegoBaHust aktom saensetca de-
AepanbHbi 3akoH oT 21.11.2011 Ne 323-93 «O6 ocHoBax oxpaHbl 300p0Bbs rpaxaaH
B Poccuiickon ®egepauun»'’. Ctatbs 36.1 «OcobeHHOCTN MEAULIMHCKOWM NMOMOLLN,
oKa3bIBaeMOW B pamKax KnmHU4YecKkorn anpobauumny, BBeaeHHas B 2015 .18, umeeT ans
Hac ocoboe 3HaveHne. B aTom 3akoHe yyacTve naumMeHToB B UCCIea0BaHWUN HOBBIX,
paHee He MCMNOoNb30BaBLUNXCA METOAOB A5l NOATBEPXKAEHUSA AOKA3aTENbCTB UX 3d-
EKTMBHOCTI paccMaTpMBaeTCs Kak « MeANLIMHCKas MOMOLLb B paMKax KNMHUYECKON
anpobauumy. [insa Takoro poga 3KCNepuMeEHTOB C y4acTMeEM NauMeHTOB TpebyoTcs 3a-
KIMOYEHMS 3TUYECKOTO KOMUTETA U 3KCNEPTHOrO COBETa YNONIHOMOYEHHOrO cheaepanb-
HOro opraHa UCMosHMTENbHOM BnacTu. KOMUTET No aTuke onpegensier, CoOoTBETCTBYET
NN UCNONb30BaHNEe METOLOB 3TUYECKUM TpeboBaHMAM, U COrnacoBbIBAeT NPOTOKON
KITMHUYECKUX UCTbITAHUA. DKCNEPTHbIN COBET AAeT paspeLleHme Ha okasaHne Meaun-
LIMHCKOW MOMOLUM B paMKax KIMHUYeCcKon anpobauun.

[obpoBonbHOE MHOPMUPOBAHHOE cornacme oT CNOCOBHOro B3pOCoro naum-
€HTa HeobxoauMOo ANs y4acTUs B KIMHUYECKMX UCNbITaHMAX (KNMHUYecKow anpoba-
uun). B TO e BpeMs Kak HECOBEPLLEHHOMNETHNE NALUMEHTHI, Tak U HeOeecrnocobHbIe
nauMeHTbl MOryT y4acTBOBaTb B KITMHUYECKNX UCMbITAHUSX MPU YCNOBUU A0OPOBOMb-
HOro MHCPOPMUPOBAHHOIO COrflacus OT OAHOMO U3 POAUTENEN UMK APYroro 3aKOHHOTO
npeacTaBuTens.

6 C3 PD. 1996. Ne 28. Ct. 3348.

7 C3 P®. 2011. Ne 48. CT. 6724.

8 depepanbHbIi 3akoH oT 08.03.2015 Ne 55-93 «O BHeceHUn n3aMeHeHuin B PefeparnbHblin 3a-
KoH «OB6 ocHoBax oxpaHbl 300poBbsl rpaxaaH B Poccuiickoin ®enepauumy» no Bonpocam opra-
HM3aUMN MEAVLIMHCKOM NMOMOLLIM, OKa3biBaEMOW B paMKax KnnHu4eckown anpobauuv MeTofoB
npoduNakTUK1, ANArHOCTUKK, NneveHuns n peabunutaummn» // C3 P®. 2015. Ne 10. Ct. 1425.
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Tpem kaTeropusam naumeHToB 3arnpeLLeHo y4acTBOBaTb B KITMHNUYECKUX UCMbITaHU-

SIX, HO C PSAOOM UCKITHOYEHWUIA:

1) petam, xxeHwmHam B nepmos 6epeMeHHOCTH, poaoB, rpyaAHOr0 BCKapMMBaHNS —
3a UCKIMOYEHMEM CryYaeB, ecrii COOTBETCTBYOLLME MeToAbl NPeAHa3HaqYeHbl Ans
3TUX NALUMEHTOB, NPY YCIOBUN NPUHATUSI BCEX HEOOXOAUMBIX MEP MO UCKITHYEHUIO
pucka NpUYMHEHUst Bpeada XeHLHe B nepmog 6epeMeHHOCTH, POAOB, XKEHLLMHE
B Nepvop rpygHoro BCKapMvMBaHus, Nnoay unm pebeHky;

2) BOEHHOMY MepcoHany — 3a UCKIMHYEHNEM BOEHHOCTYXaLUMX, NMPOXOAALLMX BOEH-
Hyt0 cny0y No KOHTPaKTY, B Cryyae, ecnv COOTBETCTBYHOLLME METOAbI CrieLmansHO
paspaboTaHbl 4N1S TPUMEHEHUSA B YCINOBUSIX BOEHHbIX AEACTBUM, YPE3BbIYANHbLIX
cuTyaumin, NpoUNaKTUKN 1 NeveHns 3aboneBaHnii U NOPAXEHUN, NOMyYEHHbIX
B pe3ynbrate BO34enCTBUSA HeONaronpusATHbIX XUMUYECKUX, Bronornieckux, pa-
ONaLMOHHbIX (PaKTOPOB;

3) nuuam, cTpagaroLmMM NCUXMYECKMMIN PaCcCCTPONCTBAMMN, — €CU TOMbKO COOTBET-
CTBYIOLLME METOAbI HE NPpeAHAa3HaYeHbl Ans NeYEHNst NCUXMYECKUX 3aboneBaHni.

3.2. HanpaBneHusa pa3BUTUSA NPaBOBOro peryrmpoBaHus

B npusegeHHom Bebiwe pelueHnn ECIMY no geny «Parrillo v. Italy» ECINY cosepLueHHO
CrnpaBeanvBo OTPasuI Cropaauveckyro HOTY («He3anpeTuTenbHas nNpakTrka)'®, kotopas
BO-MHOMOM XapaKkTepuayeT COCTOSIHWE U Pa3BUTVE NPABOBOIO PEryNMpPOBaHNS FEHOMHbIX
nccnenoBaHuin B Poccnn. Ha cerogHAWHNM eHb MOXHO BbIOENUTb TPU reHeparbHbIX
HanpasneHns pasBUTUS POCCUMNCKOrO 3aKOHOAAaTENbCTBA B AaHHOW cdepe: BO-MNepBbIX,
pas3BuTHNE 3aKOHOAATENBCTBA O MEAULIMHE U ddapMaKonorum, 3aTparMBatoLLEero Bonpochl
FeHOMHbIX MCCINea0BaHNI; BO-BTOPbIX, COBEPLLEHCTBOBaHWE 3aKOHOAATENBCTBA O FEHHON
akcnepTnse (MaeHTudmKaumMm) Ansa uenen KpUMUHaANUCTUKK, B-TPETbUX, pa3BuTHe 3a-
KOHOAaTenbCTBa, 3aTparMBaroLLEro BONpPOChl FeHOMHbIX UCCIEAOBaHNUM, B MHbIX cdepax
(ycTaHoBneHue OTLOBCTBA, AOMWHS, HEAUCKPMMUHALUWSA B NpaBax 1 ap.).

[o HegaBHero BpeMeHu 3akoHodaTenbHoe perynnpoBaHne paccMaTpuBaeMbix
B Poccumn BonpocoB orpaHnynBanoch U3noXeHneM o0LMX NPUHLUMIOB U HOPM U HE
coaep)Karno CyLLeCTBEHHbIX 3aNpeToB Ha Kakne-nmbo reHeTUYecKne nccrneaoBaHus.

OpHako 23.06.2016 B Poccuiickon ®enepaumm 6bin npuHAT denepanbHblin 3aKOH
Ne 180-93 «O 6MOMEANLIMHCKMX KNETOYHBIX NPoayKTax»2°, AeNCTBYOLLMI C U3MEHE-
Huamu ¢ 2018 r., HanpaBreHHbIN, Kak yKka3aHo B €ro CT. 1, Ha perynMpoBaHue OTHO-
LLUEHNI, BO3HUKAIOLLMX B CBA3M C pa3paboTKON, AOKITMHUYECKMMU UCCIEA0BaHUAMMU,
KIUHUYECKMMU NCCref0oBaHNsIMU, 3KCNEePTU30M, roCyaapCTBEHHOW perucTpaumen,
NPOM3BOACTBOM, KOHTPONEM KadecTBa, peanusaumen, NpUMeHEHNEM, XPaHEHNEM,
TpaHCNopTMPOBKOW, BBO30M B Poccuiickyto ®egepaunto, BbiBO3oM M3 Poccumnckon Pe-
Aepaumu, YHUHTOXEHNEM BMOMEOULIMHCKMX KIETOYHbIX NPOAYKTOB, NpeAHa3HaYEeHHbIX
Anst npoUNaKkTUKW, AUArHOCTUKN U NeveHns 3aboneBaHnii UM COCTOSHUIA NaumneHTa,
COXpaHeHus 6EPEMEHHOCTY 1 MEQMUUHCKON peabunutaumm nayneHTa, a Takke oT-
HOLLEHWIA, BO3HUKAIOLLMX B CBA3M C AJOHOPCTBOM Bronormyeckoro Matepmana B Lensx
NpPOM3BOACTBA OMOMEONLIMHCKMX KNETOYHbIX NPOAYKTOB. MprHLMNaMm ocyLLeCTBNeHNSs
OeATenbHOCTU B chepe obpalleHns BUOMEANLIMHCKUX KIIETOYHbIX NPOAYKTOB Ha3BaHb!:

9 CM. n. 76 peLueHus.
20 C3 P®. 2016. Ne 26 (. ). Ct. 3849.
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[06poBONbLHOCTL N 6e3BO3ME3AHOCTL JOHOPCTBA BMoNornyeckoro MaTepmana;

2) cobntogeHne BpadebHOM TariHbl U UHON OXPaHAEMOWN 3aKOHOM TalHbl;
3) HegonycTUMOCTb Kynnu-npogaxu Guonormyeckoro matepuana;
4) HemonycTMMOCTb CO3aaHus 3aMOpUOHa YernoBeka B Liensx NnpouseoacTea uomve-

OVLMHCKMX KIETOYHbIX NPOOYKTOB;
5) HeponycTUMOCTb MCNOMb30BaHWUs AnsA pa3paboTky, MPon3BOACTBA U NMPUMEHEHUS
OMOMEONLIMHCKNX KNETOYHbIX NPOAYKTOB OMONOrMyeckoro marepmana, nonyyeH-
HOro nNyTeMm nNpepbiBaHWsA NpoLecca pasBuTrs aMOpUoOHa Unu ninoga YenoBeka unu

HapyLLEeHNs Takoro npoLecca;

6) cobniogeHne TpeboBaHui Guonornyeckon 6e3onNacHOCTM B LiENsAX 3aluThbl 300po-
Bbsi JOHOPOB OMONOrM4eckoro Mmarteprana, paboTHUKOB, 3aHATbLIX HA NPOU3BOACTBE
OUOMEANLIMHCKMX KINETOYHbIX MPOAYKTOB, MEANLMNHCKMX pabOTHUKOB, NaLNEHTOB
N OKpyXatoLen cpeabl.

[MpaBoBLIE OCHOBLI FEHHOW MAEHTUUKaUMN 3aknagbiBaetr degeparbHbiid 3aKOH OT
03.12.2008 Ne 242-93 «O rocynapCTBEHHOM reHOMHOW pernctpaummn B Poccumnckom
denepaummn»?', npegycmMaTprBatoLLnNiA roCy4apCTBEHHYI0 FEHOMHY permcTpaumo
Ha JOOPOBONbHbBIX HAYanax, a B cneumnarbHbIX criydasx o6a3aTenbHy0 reHOMHY
perucTpaumio oTAenbHbIX KaTErOpPUn NPEeCTYNHUKOB, HEOMO3HAHHbIX NNL, a Takxke
HEeOnOo3HaHHbIX MepTBbIX Ten. lNpuMeHuTenbHO K cdepe KpumnHanuctTuydeckon AHK-
naeHTudmrkaumm nonoxeHunsa 3akoHa pa3BMBaeT cneumanbHoe noctaHosrneHve lMpa-
BUTENbCTBA P22,

Cpeaun nocnegHux HOBENM POCCUIACKOTO 3aKOHOA4ATENbCTBA, B KOTOPLIX MPOSiB-
NSAETCHA HEKUIN «3anpeTUTENbHbIN KPEH» B PErynMpoBaHUN BHEAPEHUS Pe3yNnbTaToB
reHOMHbIX MCCregoBaHMI B NPAKTUKY, CrieayeT OTMETUTb KpUMMUHaNM3aLUmo reHHoro
[OOMUHra Ha OCHOBE BHECEHUS AAaHHOW KaTeropum gonuHra B NepeveHb cybecTaHumn
1 (MnNun) MeToaoB, 3anpeLleHHbIX Ans UCMONb30BaHWA B cnopTe, Ans uenen ct. 230.1
1 230.2 YronoBHoro kogekca P®*

3.3. NpakTrMka pocCcUNCKUX cyaoB

B cpaBHeHun ¢ npaktukon ECIY npakTuka poccumnckmx cyaoB B cdhepe reHOMHbIX
nccrnenoBaHui U BHEOPEHUS NX pe3ynbTaToB NPEeAcTaBnseT COO0N «CKyYHbIN NaHa-
wadT» ogHOO6Pa3HbIX Aer, OXBaTbIBaOLLMX B OCHOBHOM BOMPOCHI FEHHOM MAeHTUK-
Kauum B YronoBHbIX U CeMeNHbIX Aernax. Bmecte ¢ Tem, gaxe HECMOTPSA Ha MOMNbITKA
OrpaHNYnTb BNSHUE HAAHALMOHAIbHbIX CYyAeOHbIX YYpEeXaeH Ha POCCUMNCKMIA npa-

21 C3 P®. 2008. Ne 49. Cr. 5740.

22 MoctaHoeneHue Mpasutenbctea PO ot 11.10.2011 Ne 828 «O6 yTBepxaeHn MNMonoxeHns o no-
psifke NnpoBeaeHust 06s13aTenbHOM rocyapCTBEHHOM FrEHOMHOW perncTpaumm nu, OCY>AEHHbIX
1 OTObIBAKOLMX HakasaHve B Buae nuiieHus csoboabl» // C3 PP, 2011. Ne 42. CT. 5926.

2 MocTaHoBneHwue Mpasutensctea PO ot 28.03.2017 Ne 339 «O6 yTBEpXAEHUN NEPeYHs CcyO-
CTaHUMiA 1 (M) METOAOB, 3anpeLLeHHbIX ANs UCMOoMb30BaHKsA B cnopTe, AN Lenen craten
230.1 1 230.2 YronosHoro kogekca Poccuiickon ®egepaumny» // C3 PO. 2017. Ne 14. CT. 2074 ;
nocraHoBnenue lNpasutenbctBa P® ot 28.07.2018 Ne 879 «O BHeCeHMN N3MEHEHWI B Nepe-
YeHb cyOCTaHUMIA 1 (MNN) METOAOB, 3anpeLLeHHbIX A5 UICMOMb30BaHUS B CriopTe, ANs uenemn
ctaten 230.1 n 230.2 YronosHoro kogekca Poccuinckon ®epnepaummy» // C3 P®. 2018. Ne 33.
Crt. 5411.
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BOMOPSAOK?, NPeAnpuHSTLIE B CEpeaVHe HACTOSILLEro AecAaTuneTus, npaktuka ECIMNY
Kak MCTOYHUK POCCUMCKOrO NpaBa OKa3blBAET BNSHUE HA MPAKTUKY POCCUNCKUX CYOOB
Jaxe B paccmaTtpusaemon ciepe.

Tak, KoHcTuTyumoHHbI Cyn P® obpaluancsa k npaktuke ECIMNY B cBouX peLueHusix,
CBSI3aHHbIX C CypporaTHbIM MaTePUHCTBOM: B onpegenenumn ot 15.05.2012 Ne 880-0%
KoHctutyumoHHei Cya cebinaeTces Ha pelweHve ECIMY ot 24.11.2005 no Bonpocy npu-
emniemocTu xanobbl Ne 16153/03 «V. Lazarev and P. Lazarev v. Russia»?, a B MHEeHUM
cyabn A. H. KokoToBa k onpegenenunto KoHctutyuymnorHoro Cyga P® ot 27.09.2018
Ne 2318-02" oH ccbinaetcs Ha pelueHne ECIMY ot 24.01.2017 no geny «Paradiso
and Campanelli v. Italy» (xanoba Ne 25358/12)%. B 10 e BpeMsi B CBOMX MOCIeaHNX
peLleHmnsX, 3aTparnBaoLLmx Npobnembl reHeTUHECKON NAEHTUPUKALUN B CEMENHBbIX
N HacneacTBeHHbIX cnopax, KoHcTuTyuuoHHsii Cya PO Bo3pepkmBancst OT CCbINIOK
Ha npakTuky ECIMY2*

lMoMMMO BONPOCOB reHHOM aKcnepTu3bl, BepxoBHbii Cyg P® B cBoMX peLueHusax
3aTparvBar BONpoChl 3aKyrnoK NekapCTBEHHbIX NpenapaToB, CO34aHHbIX HA OCHOBE reH-
HOM MoamMdUKaLmMmn YernoBeyeckmx KneTok. Poccuiickue apbutpaxHsle cyabl paccMa-
TpMBanu gena, cBsi3aHHble C 3aKynkaMmm 06opyaoBaHNs Ans TeHHOrO CEKBEHMPOBaHKS.

2 KanuHuyerko [1. A. K Bonpocy 0 konnuaun mexay noctaHosnexHusmu ECIMY n KoHctuTyumei
Poccum B cBeTe noavummn KoHctuTtyumoHHoro Cyana PO // AkTyanbHble Npobrnembsl poCCUCKOro
npasa. 2016. Ne 2. C. 42—48.
Onpegenerne KoHctutyumonHoro Cyaa P® ot 15.05.2012 Ne 880-O «O6 oTkase B NpUHATUN
K paccmoTpeHuto xanobbl rpaxaaH Y. M. n Y. 0. Ha HapyLUeHne NX KOHCTUTYLIMOHHbIX NpaB
nonoxeHmamun nyHkra 4 ctaten 51 CemenHoro kogekca Poccunckon ®egepanmm n nyHkTa
5 ctatbu 16 ®epepanbHoro 3akoHa «O6 akTax rpaXaaHCKoro cocTosiHUA» ». OduumansHo
ony6nukoBaHo He bbino.
% Application no. 16153/03, V. Lazarev and P. Lazarev v. Russia, ECHR Judgment of 24.11.2005.
27 Onpepenenne KoHctuTtyumoHHoro Cyaa PP ot 27.09.2018 Ne 2318-0O «O6 oTkase B NpUHATUN
K paccMoTpeHumto xanobel rpaxaaH C. 1. n C. T. Ha HapyLleHWe NX KOHCTUTYLIMOHHbIX NpaB
nyHKTOM 4 ctatbn 51, nyHkToM 3 cTatbn 52 CemenHoro kogekca Poccuickon ®enepaumum,
nyHkTom 5 ctatbun 16 ®egepansHoro 3akoHa »O6 akTax rpaxxgaHcKoro COCTOSIHMS», YaCTbio
9 ctatbn 55 ®enepanbHoro 3akoHa «O6 ocHOBax oxpaHbl 300pPOBbs rpaxaaH B Poccuickon
denepauun»». OdmumnansHo onybnukosaHo He Bbino.
Application no. 25358/12, Paradiso and Campanelli v. Italy, ECHR Judgment of 24.01.2017.
2 Cwm., Hanpumep, onpeaeneHne KoHctutyumoHHoro Cyna PP ot 25.10.2018 Ne 2593-0 «O6 oT-
Kase B MPUHATUM K PaCCMOTPEHWIO xanobbl rpaxaaHuHa MflopbyHosa [Mutpus Hukonaesnya
Ha HapyLUeHWe ero KOHCTUTYLIMOHHBIX MpaB NyHkToM 1 cTaTtbn 52 CemeriHoro kogekca Poccui-
ckon ®egepaunmy. OcduumanbHO ony6rmMkoBaHO He BbIno ; onpeaeneHne KoHCTUTYLIMOHHOIO
Cyna P® ot 25.10.2018 Ne 2678-O «O6 oTkase B NPUHSATUAN K PACCMOTPEHMIO anobbl rpaxaaHku
HanmywmnHon VHHbI XamKkumypaToBHbI Ha HapyLUEeHWEe ee KOHCTUTYLIMOHHbIX NpaB MyHKTOM 1
ctatbmn 1142 NpaxgaHckoro koaekca Poccuinckon ®enepauum, ctatben 50 CemeriHoro kogekca
Poccuiickon Pepepaumm, ctatbent 25 GenepanbHoro 3akoHa «O rocyaapCTBeHHON cyaeGHO-aKe-
nepTHom gestenbHocTy B Poccunckon ®egepaumny», a Takke psagaom nonoxeHun paxaaHckoro
npotieccyarnbsHoro kogekca Poccuiickon ®epepaummy». OcduumansHo onybnmnkoBaHo He Gbino.
30 Onpegnenexune BepxosHoro Cyga P® ot 05.02.2016 Ne 308-KI15-19176 no geny Ne A53-
9064/2015. OchmumansHO onybrnmkoBaHo He bbino ; onpeaeneHne BepxosHoro Cyaa P® ot
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4. 3aknoyeHue

Cpeawn ctaHgapTtoB CoBeTa EBponbl B chepe reHOMHbIX NCCNEefoBaHNIN U BHEOPEHUS
MX pe3ynbTaToB B NOBCEAHEBHYIO XU3Hb 0COO0Ee 3HaveHue ans Poccumn umerot Te,
4yTO OoTpasunuck B npaktmke ECIMY. Ha cerogHsiuHun aexHb B Poccun popmupyetca
CBOW COBCTBEHHbIN, CamMObbITHBIN NOAXOA K PEryrnMpoBaHnio reHOMHbIX CCrneoBa-
HWI («He3anpeTuTenbHas NpakTukay), 4To BbINo KOHCTaTMpPoBaHO B pelleHusx ECIMY.
Crangaptbl ECIY BNnstOT He TONbKO Ha pa3BMTNE POCCUMCKOrO 3aKOHOAATENbCTRA,
HO 1 Ha NPaKTMKY POCCUMNCKNX CYAOB B chepe reHOMUKH.

B Poccun cerogHs fenatoTcs nonbITKU BEIHECTU Ha LUMPOKOE 06CyXaAeHNe BO3MOX-
HocTb Bbixoga Poccun ns Coseta EBponbi®’. OueBMaHO, YTO AaHHbIN NONUTUYECKUIA
Lar KpanHe HeraTMBHO MOBMAMSET Ha pas3BMTUE NPABOBOIO perynmpoBaHus B cdepe
reHOMHbIX MCCMEeAOBaHUN B HaLLEeW CTpaHe, NULNT OTeYECTBEHHbIN NPaBonopaLoK
NepCcnekTUBHbIX MHCTPYMEHTOB pPerynmpoBaHns, Ha KOTOPbIX BbICTPanBaeTCa coBpe-
MEHHbIN KapKac POCCUIACKNX HOPM U CTaHOAPTOB B 06NacTy reHOMHbIX MCCIEA0BaHUN
N BHEOPEHUs UX pe3ynsTaToB Ha NpakTUKe.

BUBJTINOTPADUA

1. KanuHu4eHko [1. A. 3anpeT KNoHMpoBaHUs B eBponenckom npase // KoHcTutyum-
OHHOE MpaBo: BOCTOYHOeBponenckoe o6o3peHne. — 2002. — Ne 4.
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4. 3TrKO-NpaBoOBbIe acnekTbl NpoekTa «FeHoM YernoBekay (MexayHapoaHble OOKY-
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Experimentation with Human Sub-jects / ed. by P. A. Freund. — George Braziller
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6. Montgomery D. Modification of the Human Genome: Challenges from the Human
Rights Sphere, Caused by Scientific and Technical Achievements. Precedents of
the European Court of Human Rights // Oviedo Convention Anniversary Paper. —
2018. — Vol. 51. — P. 42—56.

06.05.2016 Ne 308-KIr16-3462 no geny Ne A53-9062/2015. OdumumansHO onybrnmkoBaHo He
6bino0.

31 Mpywko: Bbixogd Poccumn n3 Coseta EBponbl MOXET cTaTb HensbexHbiM. 3amrnassl MAL PO
3asBWI1, 4TO 3T0 ByaeT Gonbwmm yaapom no CE // AprymeHTbl 1 chakTbl. 15.01.2019.
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MPABOBOE PEIYJINPOBAHME

FTEEHOMHbIX WCCINIEAOBAHUN B POCCUN

N 3APYBEXHbIX CTPAHAX: BUO3TUYECKUE
N COLUUNOKYINbTYPHbIE KOHTEKCTbI'

AHHOMauyus. B cmambe paccmampugaemcsi orbim urocoghckozo 060-
CHOBaHUSI peayriupos8aHusi 2eHemu4eckux uccriedosaHuli U 6UOUHXUHUPUH2a
8 pasHbIx cmpaHax. B ueHmpe uccrnedogameribCKo20 UHMepeca okasblea-
emcsi 3a8UCUMOCMb COOMEEMCM8YWUX MPakmuK om CoUUOKY1bmyp-
HbIX yHUgepcarsnul, oHmosoau4yeckux 0onyuweHUl U 3rnucmemMoroauyecKux
KoHmekcmos. Cmasumcsi npobnema MHo2006pa3usi mymed uHmepnpema-
yuu MoHsIMus1 2eHemu4eckol udeHmMu4YHoCmu U HeoripederieHHOCmu e2o
gunocogcko-npasoso2o cmamyca. Ocoboe sHumaHue ydensiemcsi cesa3u
2eHemu4yeckux uccrnedogaHuli ¢ pasgumueM CoO8peMeHHbIX mexHonoaud,
mpebyrouwjeli KOMIMIIEKCHO20 Pasog8o2o peaynuposaHusi, y4umsiearoue-
20 e20 2emepoc2eHHOCMb U 3a8UCUMOCMb OM 3MUYECKO20, MPasosoeo,
ecmecmeeHHO-Hay4YHO20 U coyuasibHo20 3HaHusl. Temamu3supyromcs U rpo-
briemamu3upyromcsi 80rpOCkl O CoXpaHeHUU 3¢hgheKmu8HOCMU pasoeso-
20 peayrnuposaHusi 8 yCrio8USIX akmueHo20 eMewamernbcmaa obujecmea
8 ecmecmeeHHbIe MOPsOKU HEr108€4ECKOU 3K3UCMEHUUU.

Knroyeeslie cnoea: eeHemuyeckue uccredosaHusi, 2eHemu4yeckasi udeH-
MUuYHOCMb, COMamuy4ecKue rnpaea 4Yesioseka.
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are posed. Particular attention is paid to the relationship of genetic research
with the development of modern technologies, which require integrated legal
regulation, taking into account its heterogeneity and dependence on ethical,
legal, natural science and social knowledge. Issues of preserving the effec-
tiveness of legal regulation in the context of active public intervention in the
natural order of human existence are themed and problematized.
Keywords: genetic research, genetic identity, somatic human rights.

BBegeHue

[eHOMHbIe nccrnenoBaHUst — OfiHa U3 CaMblX CTPEMUTENBHO Pa3BHBaOLLMXCA OTPacnen
Hay4YHO-TEOPETUYECKOIO M HAayYHO-TEXHOMOMMYECKOro 3HaHus. TonbKo 3a nocnegHee
OEeCATUNEeTME B FeHOMHbIX UCCNEA0BaHUAX NPOM3OLLNN Ccpa3y TPU HayYHbIE N OOHO-
BPEMEHHO TEXHONorn4yeckme pesonoumn. Bo-nepBbix, 3T0 OTKpbITUE LEenoro psaaa
0COObIX rEHOB («F€H UHTENMNEKTay, «reH rynocTn», «reH OXXUPEHUNA», «TeHbl JOSTOo-
XutenbctBay» u ap.). Bo-BTopbiX, co3aaHa nepBasi CMHTETUYEeCKas knetka (bakrtepu-
anbHas). U, HakoHeL, TpeTbUM 3aMedaTenbHbIM JOCTMKEHNEM HALLUMX OHEN MOXHO
CYMTaTb OTKPbIBLLYHCSA BO3MOXHOCTb PEAAKTMPOBAHUSI FEHOMOB BbICLLMX OPraHn3MOoB
(CRISP-mexaHuam).

Bce 310, kak 1 MHOroe Apyroe, oTHocsLeecs kK 0brnacti GMoTeXHONOrMIn, 3acTaBns-
€T NO-HOBOMY B3rMSHYTb HA BO3MOXHOCTW TEXHOTEHHOro BMELLATENbCTBA B €CTECTBEH-
Hble MOPSAKM NPUPOAbI U OOLLECTBa, a TakkKe B IMyOUHHbIE CITON YENOBEYECKON 3K3U-
cTeHumm. Ewe 6bl, Beab OTKpbIBatoLLasca brnarogaps ycnexam yyYeHblix nepcrnexkTea
TauTt B cebe Hemarno p1CcKOB, CMPOrHO3MPOBaTh N NPOCYUTATL KOTOPbIE TEM CITOXHEE,
YeM CyLLIECTBEHHEE OHM CBSI3aHbl C UBMEHEHMEM BELLEN, NpexXae Ka3aBLUMXCS HU OT
Yero He 3aBMCHMMbIMU 1 MO CBOEN NpPUpoAe NOCTOSIHHBIMU. A eCrnv U 3aBUCUMbIMU, TO
NVWb OT BOMKM YenoBeka, OT ero 0CO3HaHHOro Bbibopa. K uncny TakoBbIX OTHOCATCS,
B YMCne NpoYero, ero co6CTBEHHasA MOEHTUYHOCTb, MOEHTUYHOCTb €ro MOTOMCTBA, 3T-
HMYeckas Unm pacoBast UAEHTUYHOCTb W, HAKOHEL, MAEHTUYHOCTbL poaa YenoBEYECKOro.

Ecnu npexae n 6uonormyecku, 1 KynsTypHO nogaepnBaemMoe CTpemMIieHme K npo-
AOIMKeHWo poaa ObINo CBA3aHO C OCO3HaHWEM Yrpo3bl €ro NpepbiBaHus, TO Tenepb
y TEpPMUHA «MCHE3HOBEHME poday MOSBMNSETCA HOBbIN CMbICI: MCYE3HOBEHME NOCpes-
CTBOM M3MEHEHWsI, NepepoxaeHus. [Maaa Ha COBPEMEHHbIX NTUL, 3MOLMOHANbHO
BECbMa Hererko yBUAETb B HUX NMOTOMKOB, @ 3HAYMT M1 MOSTHOMPABHbIX MPEEMHUKOB,
AnHo3aBpoB. CerogHs o4eHb 3aMeTHa U XOPOLLO MOHSITHA ApamMa poauTenen, He Mo-
yLLMX UMK HE CNOCOBHBIX MPUHATH BHELLHMI 06K COBCTBEHHbIX AETEW U BHYKOB, HE
roBopsi YK 0 bonee CyLeCcTBEHHbIX UBMEHEHWUSIX, TaKMX, HanpuMep, Kak MHoe Liene-
nonaraHve, o6pas Xn3Hu, OTHOLLEHNE K CeKCy, ceMbe, AeTam. Ho ata Apama MoxeT
nokasaTtbCsi 3a6aBHON M HECEPLE3HOW B KOHTEKCTE TEX U3MEHEHUN, KOTOPbIE MOXET
NPUHECTN HAYEM HE caepXnBaemas reHHas nHxeHepusi. O6 0Co3HaHMN COBPEMEHHOMN
pOCCUICKON BNacTbio Maclutaba yrpos, CBA3aHHbIX C HOBbIMY BO3MOXXHOCTAMU reHe-
TUKWN, CBUOETENBCTBYET €€ BHMMaHUE K 3TOM 06rnacTy pa3BuTUst HAYKU U TEXHOMOMMnZ,

2 Ykas lNMpesngeHTa PP ot 28.11.2018 Ne 680 «O pa3BuTumM reHETUYECKNX TEXHOMOMMIA B Poccuiickoi
®epnepaumn» // URL: http://publication.pravo.gov.ru/File/GetFile/0001201811280061 ?type=pdf.
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AnucrtemMonorusa reHeTu4eCckom NOAeHTUYHOCTHU

Kak otmeyvaet 0. U. XbionTT® B 0630pe nutepaTtypbl HOPMATUBHO-NPABOBLIX 1 GMO-
3TUYECKUX BOMNPOCOB (PapMaKkonorm4eckorn reHoOMUKN, pacnpocTpaHeHne HOBENLWNX
OOCTUXEHUIA BUONHXeHepUn B 06acTn 30paBoOOXpaHEHNS CONMPOBOXAAETCA aKTUB-
HblM 0OCYXAEHNEM B aKafleMUYECKMX Kpyrax CTaHOBIEHMS HOBOrO Hay4YHOro Hamnpas-
NeHns — TOYHOW MeanumHbl (precision medicine). Tonbko-Tonbko ocopmnstoLLascs
WHCTUTYLUNOHArNbHO TOMHAst MeauumHa B No3HaBaTeNbHOM CMbICMe CBA3aHa C Bblae-
NIeHNeM HOBOTO INUCTEMOIOrMYECKOro Krnactepa, MMEHyeMOro OMUYECKUMN 3HAHUAMU
(omic knowledge). ABTOp CeTyeT Ha HeJOCTaTO4YHOCTb IMMNMPUYECKOr0 MaTepuana ans
HageXHbIX 060OLLEHNI U KOHCTaTUPYET TPYAHOCTb NPOABWMXEHMS B 00NacT 3TUYECKMX
1 NpaBoBbIX NPO6rneM, BO3HUKAIOLLMX B NPOLIECCE Pa3BUTUSE METOAOB 1 pa3paboTku
TeXHoNornn oapmMakoreHOMUKK.

OmMuyeckne 3HaHUa — pesynbraT AaHHbIX MHTerpauumn metonos I T-nccnegoBaHui
B NpegMeTHY0 obnacTb MonekynsapHow 6uonorun. He otaenbHble MOneKynbl, HO Le-
nble MONeKynspHble CUCTEMbI MOTYT ObiTb OMMCaHbI MPU MOMOLLM KOMMBIOTEPHON 00-
paboTku 60nbLUNX MAacCMBOB AaHHbIX. Takne CUCTEMBI, Kak GUOM (MHOXECTBO XXMBbIX
OpPraHN3mMoB) UNM pU3oM (KOPHW pacTeHun, obpasytoLLme CUCTeMY), ONNCaHbl U nccre-
aytoTca buonoramu yxe Lienoe CToneTue, Ho CerofHs NosIBMSATCA BCE HOBbIE U HO-
Bble «OMUYECKME» OUCUMMIMHBI U obnacTu ncenegoBanns. Cpean HUX BblOENsTCA
TPaHCKPUMNTOMUMKA, MPOTEOMUKA, MeTabonomunka u ap.

TpaHckpunToMMKa NO3BONSET BblAENUTbL MHOXeCTBO Monekyrn PHK, cuHTesupyio-
LLMXCS B KMNeTKax pa3HblX OpraHoB uUnun TkaHen. IMeHHo B paMKax nHTepeca K TpaHc-
KPUNTOMY yAanocb BbiSiBUTb HEOObIYHbIE CBOMCTBA 3MOPUOHANBbHBIX CTBOMOBbLIX KIle-
Tok. OTAENbHO N3yyaeTcst TPaHCKPUNTOM MO3ra, CEpAEYHON MbILLbl U Ap.

CurHTe3 6enKkoB MHTEpeCYeT uccrneaoBartenen NnpoTeoMa, a 0cobble MOneKynbIl-Me-
TabonnTbl OKasanucb CPEACTBOM M3yveHnst meTabonoma.

Mo KaxxgoMy 13 3TUX SABNEHUN-KOHCTPYKTOB co3aaeTcsl CBosi 6a3a AaHHbIX, Ccylue-
CTBEHHO MpeBoCXoasLas CBOUM 06bLEMOM 1 rNyOMHOM BCE MbICIIUMbIE U HEMBICTTU-
Mble BO3MOXXHOCTU 34paBoro cMbicra. IMEHHO Ha OCHOBE KOMMbIOTEPHOIO aHanus3a
CTaHOBUTCS BO3MOXHbIM UCCNEAoBaTh NPUYNHBI FTEHETUYECKNX 3aboneBaHnin n BMe-
LUMBATbLCS B «ECTECTBEHHbIN» X0 reHETUYECKOW 3BOMIOLINN.

B reHOMHbIX nccrnegoBaHWsX cUTyaumsi NOBTOPSETCH, HO C TOW NULLb pasHuLen,
4YTO 34eCb 3HaHMe, B TOM YUCIIe N TEOPETUYECKOe, NoNy4aeTcs nyTem, CONpPsXKEHHbIM
C PUCKOM HapyLLEeHWs TMNoKpaToOBCKON 3anosean «He HaBpeau!». A npegnonaraembin
Bpe[ SBMSETCA CHOXHOONPEeAENMbIM U Pa3HOPOAHbIM. «Hayku 0 MOneKynsipHOn Xus-
HW OenatoT SABHbIMU TO, YTO KOrga-To ObINOo 3a Npeaenamm BUAMMOCTU. TeM He MeHee
4yem Bornblue Mbl y3HAaeM O Haller COOCTBEHHOM BMOMNOrMmn, TeM MEHbLLE Mbl MOXEM
BMECTUTb 3TO 3HaHMe B eanHoe Lenoe. XXusHb pa3bvpaeTcsa Ha BCE HOBbIE 3reMeH-
Thbl 1 BHOBb CODMPAETCs, HO yKe B HOBbIX (hbopmax: OT reHOB [0 KITOHOB, OT 3MOpuo-
HamnbHbIX CTaAUN 40 CTPOUTENbHbIX BNOKOB CUHTETUYECKOM Bronoruun. 3sneyeHHble
N3 CBOEro Hay4HOro 1 coLmarnbHOro KOHTEKCTa, 3T HOBbl€ CYLLHOCTWU CTAHOBSTCS He
TOMbKO BUAOUMBIMU, HO N «OOHAXKEHHBIMMY: CYLLLECTBEHHO pacTeT UX CTaTyc, BO MHOIOM

3 Hewitt J. E. The Ethical, Legal and Regulatory Issues Associated with Pharmacogenomics:
Systematically Quantifying the Literature // J Law Med. 2018 Apr. 25(3). 782—793.
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UMV OnpesensitoTCs LEHHOCTM 1 3Ha4YeHWs1 Npu nepexoae 13 nabopaTtopuii B cyapl, U3
naTeHTHbIX BEAOMCTB B NMaprnamMeHTbl 1 06paTHO»*.

OHTOMnOrMsi reHeTU4ecKom UAEHTUYHOCTHU

B camon noctaHoBKe 3a4a4m NPaBoBOro perynmpoBaHns reHOMHbIX CCreaoBaHnm crne-
AYeT pasnunyatb BONPOChI O TOM, YTO MMEHHO HY)XXOaeTCs B NPaBOBOW 3aLUMTe, KaKOBbI
Te 06bEeKTbI U 06BbEKTHBIE 06MacTu, Ybe CyLLEeCTBOBaHNE HEOOX0AMMO 3alumLLaTh OT
HeXxenaTenbHOro BTOPXKEHUS N3BHE CPEACTBaMU NpaBoOXpaHbl. [JeNCTBUTENBHO, YTO
MOXET NoCTpagaTh Npy BTOPXXEHUM B 06nacTb reHoma YerioBeka, reHeTU4eckoro ooHaa
3THOCa unu counyma? Bo-nepBbix, 3TO CamM reHOM, KOTOPbIN U3MEHSIETCS, U, NO BCEW
BUAMMOCTHU, N3MEHsieTCst HeobpaTumo. M xoTst NpaBo Ha reHOMHYH HEMPUKOCHOBEH-
HOCTb Hemnb3s OTHECTU K paspsay 6e3yCnoBHbIX NPaB YernoBeka, XenaHne UHAMBMA0B
3aLUNTUTL COBCTBEHHbIN FEHOM OT MOMbLITOK HECAHKLMOHUPOBAHHOMO BMELLATENbCTBA
OOJDKHO HaZEXHO 3alUmLLaTbCA 3aKOHaMKM M NPaBOOXPaHUTENbHLIMU OpraHamu.

Bo-BTOpbIX, HEOBXOANMO 3aLLUTUTL NPABO YenoBeka Ha KOHPUAEHLMANBHOCTb,
T.€. Ha TavHy MOSy4YeHHbIX 3HAHUN KaK O XapakTepe Npou3BefeHHbIX U3MEHEHUN,
Tak 1 O NOMy4YeHHbIX B X04€e NCCneaoBaHus (BMeLLaTenbCTBa) AaHHbIX O NPOUCXOX-
OeHUM MHOMBMAA, ero npegkax, pacoBor NpuHagneXXHocTn u 1.n. O4eBMaHo, 4YTO
nogobHble cBeAEHMS B Cyvae UxX pasrnalleHns cnocobHbl HE TOMNbKO MOBMUSTL Ha
caMmonaeHTUUKaLMIO YeNoBeKa, HO U CTaTb NPUYNHON NPUYNCIIEHNSA €r0 K TOW UMK
MHOWN 3THOKOHeccnoHarnbHon rpynne. B ycnosusx, korga nonvtuyeckme u reono-
NUTUYECKME Lenn Hepeako JOCTUraloTCsa 3a CHeT MaHUNynsaumin npeacraBneHmsaMm
00 MAEHTMYHOCTH, BbI3bIBAKOLLMMMN POCT HALMOHANMUCTUYECKNX HACTPOEHWIA, Ntobble
CBELIEHNS reHeanorn4eckoro xapakrepa MoryT Tautb B cebe yrpo3y AMCKpUMUHALUN,
anddamaumm n gaxe coumanbHol cTurmatTmsauun. Jliobble NoNbITKM NokasaTb aHTU-
Hay4HbI XxapakTep NogoOHbIX MaHMNYNALMIA CTANKMBAKOTCA C TOW 0CODOON NOrMKOMN,
KoTOpas npucyLla MmaccoBoMy co3HaHuto. bonee Toro, B anddepeHymalmm no pa-
COBOMY WM 3THOKOH(ECCUOHANbHOMY MPU3HAKY NPOCHEXNBAKTCA HE O4HU NULLb
pyAMMeHTapHble BCMfeckn poao-nneMeHHOoro co3HaHms. Hepegko 3a npusbiBamu
0BHapYXNTb «TEHETUYECKM YyXKObIX» C LENbi0 U3rHaTb UX UNN OrpaHnYnTb B NpaBax
KPOKTCHA OCO3HAHHbIE UITM HEOCO3HAaHHbIE UHTEPECHI OTAENbHbIX CITOEB UK COLN-
anbHbIX rPynn, NpMHagnexatwmx K nonnTn4eckon, agMMHNCTPaTUBHO-YNpaBrieHye-
CKOW Unu (hMHaHCOBOW anuTe.

M, HaKoHeL, B-TPETbUX, BCe 0OLLECTBO B LIENTIOM, Kak 1 BCE €ro YreHbl No oTaenb-
HOCTW, AOMKHbI ObITb OrpaXkaeHbl OT BO3AENCTBUSA UAEN U B3rMSA0B 3KCTPEMUCTCKON
HanpaBMNeHHOCTW, aBTOPbI KOTOPbIX CMOCOBHbLI CNEKYNMPOBAaTh Ha AAHHbLIX HAYYHbIX
uccnenoBaHuii B obnactu reHeTuku. NogobHble cnekynsauum HeobxoamMmMo oTAEeNATb OT
COBCTBEHHO HaYKUN M HAYy4HbIX 3HAHWIA, KOTOPbIE CaMu Mo cebe HU K KaKOMY IKCTPeMU3-
My NPUBOAMUTB HE MOTYT, HO MOTYT ObITb CMOMNBb30BaHbI C HEONAroBUAHLIMU LIENSMMU.
OO6LecTBO, B KOTOPOM BECMPENnATCTBEHHO PacnpPOCTPAHSIIOTCS KBa3MHay4YHbIe uaew,
noaBepraeTcsi HECOMHEHHOW OMacHOCTM 1 06s3aHO NpUHUMaTbL Mepbl. YacTb oTBeT-

4 Nowotny H., Testa G. (2010) Naked Genes: Reinventing the Human in the Molecular Age.
Cambridge, Massachusetts : MIT Press. 144 p. P. 1.
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CTBEHHOCTM NEXUT Ha COOBLLEeCTBE YYeHbIX, a Apyras YacTb — Ha BNacTu U opraHax
OXpaHbl NpaBonopsaka.

Takum 0b6pasomM, 06LEKTOM NPaBOBOW 3aLLMTLI OKa3biBaOTCS TPY poaa 06bLEKTOB,
N3 KOTOPbIX OAVMH — pearbHbI FeHOM UHAMBUAA UKW Fpynnbl — UMeeT ruonoro-pu-
3uyeckyto npupogy. OctanbHble ABa, CKOpee, OTHOCATCS K cdhepe 3HaKOBO-CUMBOSK-
4YecKoro, npeacTaBnsis cobon naeu, yTBepXXaeHUs N CBeAEHUs, KOTopble MOryT ObiTb
OLEHEHbI UK Kak nHdopMauust, Unu Kak aesvHgpopmaums.

Bo Bcex Tpex cnydasx npaBoBas OLEHKa UCXOAMT U3 NOHATMSA yuwepba, npeaHa-
MEepPEHHO UNWN HenpeaHaMepeHHO HaHOCUMOTO rpaxaaHaM. Bo3amoxHble BMeLlartenos-
CTBa B CaM reHOM YernioBeka MOoryT CTaTb MOBOAOM LIS pacCy>XOeHUsa 0 matepuanb-
HOM yLepbe, HexenaTenbHble BTOPXKEHWS B cchepy camonaeHTnduKaLmm n nonbITk1
«BHELUHEeN» MAeHTUMUKALMN OAOT OCHOBaHWSI TOBOPUTb O MoparbHOM yliepbe 1 o
HapyLleHumn npas Yenoseka. KBasnHayyHble N aHTUHAYYHbIE MaHUMNYNSLMN Pe3yrib-
TaTamMu Hay4HbIX MUCCeaoBaHui (0CODEHHO B MHTEpecax «TPETbEN CTOPOHbI») Npea-
CTaBnSAOT Yrpo3y 06LecTBEHHOM 6e30MacHOCTM, XOTSA OHM Takke CMOCOOHbBI HaHECTH
MoparbHbI yepd, HO Ha cel pas yXXe He OTAENbHbIM rpaxgaHam, a Bcemy obue-
ctBy. COOTBETCTBEHHO, NO 3TUM TPEM HanpaBneHnsaM J0SMKHA CTPOUTLCS U cTpaTerns
NpaBoOBOM 3aLUNTHI:

— 3awuTa reHoma;
— 3awmTa MOeHTUYHOCTY;
— 3awuTa UHAMBUAYaNbHOrO U KOMMEKTUBHOIO CO3HaHMSI.

Takvm o6pa3om, Ans NPaBoBOro perynMpoBaHus reHOMHbIX UCCrea0BaHUA BO3HM-
KaeT HeoOX0AMMOCTb OpraHM3aLUmmn Hay4YHOM 3KCNEPTU3bI MO 3TUM TPEM HanpaBneHUsM.
B kaxxgom crnyyas Takasi 9kcrnepTm3a OKasbiBaeTCs MEXAMCLUMNITMHAPHOW, a Hepeako
N TpaHCAMCLUNMMHAPHOW. OTO 06YCNOBNEHO 1 FETEPOreHHOCTHI0 YENOBEYECKON Npu-
poAbl, 1 MHOTOACMNeKTHOCTbIO NOCNEACTBUIA TEHOMUYECKOro BMeLlaTenbctea. MoxHO
ckasaTb, YTO nepes BCEMU MHCTaHUUSAMMU, NMPUYACTHBIMU K MPUHATUIO PELLEHMs O Ta-
KOM BMeLlaTenbCTBE, BCTAET Annemma, Tpedytollas npocunTaTb BO3MOXHOCTb Bbl-
6opa mexay AByMs oyHAaMEeHTanbHbIMU NpaBaMuy YernoBeka: NpaBoM Ha U3MEHeHNe
1 NpaBOM Ha COXpaHeHue.

MpaBo Ha uameHeHue

Mpu Bcem MHOroobpasnm MeTOAOMNOMMYECKUX NOAXOA0B U ANCUMMIIMHAPHBIX MPAKTUK
rmaBHbIMW BCE e OCTalTCs BOMPOCHI OHTONOIMM, OT OTBETA Ha koTopble ByaeT 3a-
BMCETb HaNpaBIiEHHOCTb BCEro noucka. Ml Bce 3T BONpoChbl MOXHO paccMaTpuBaTb
Kak BapvaLmm O4HOTO rMaBHOro Bonpoca, Bocxoasilero k dourypam Cokpata n KaHTta:
«YT0 Takoe yenoBek?». KOHTEKCTbI 3TOrO BOMpoOca akKTMBHO CMELLUBAOT BPEMEHHOe
1 BEYHOE, NMepexoasi OT BOMpOca O CYLLHOCTM YerioBeka K BOMPOCY O €ro rOTOBHOCTM
U3MEHSITbCS. MIBMEHATLCA — 3HaUUT M3MEHSITb Cebsl, a He OKpy»KatoLLLyo AeUCTBUTESb-
HOCTb. B 3TOM nocrneHeM 4YenoBek AaBHO YKe Npeycrnen 1 npeycren HacTomnbKo, YTo,
CNOXBaTMBLUMCb, Ha4arn cebsi orpaHMYMBaTh.

A BOT MbICIb O COXpaHEeHUN COBCTBEHHON NPUpPOoAb! NMpULLIa K YENoBEKY OTHOCH-
TENbHO HEJABHO, B TO BPEMS KaK XXernaHue U3MeHsiTe cebsi 6bIno npurcyliie YenoBeky
C pgoucTtopuyecknx BpemeH. O6 3TOM HarnsagHO CBUAETENLCTBYIOT BCE Marmyeckme
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NPaKkTUKK, LENbo KOTOPbIX SABNSETCA BPEMEHHOE UIN NOCTOSHHOE NMpeBpaLLeHne BO
YTO-TO ApYroe, Hanpumep B XMBOTHOE. He criyyariHo B ckaskax pasHblX HApo4oB Mbl
Haxo4VM CHOXETbI, NOAO0OHbIE TOMY, B KOTOPOM repovi «yaapurics 03emb 1 o6opoTtuncs
COKOJIOM», He CIyYaHO JOUCTOPUYECKMIA YENOBEK BEPUIT B BO3MOXHOCTb KOMAayHa
UK LWamaHa NepeBonoLaThes, Ansa Toro YTobbl nocewarb nHble Mupbl. OcTaercs
TONbKO A0rafblBaThCH, KaKy pagoCTb UCMbITbIBANN HALLM JOUCTOPUYECKME NPEaKU,
KOTOPbIM JOBEMNOCH 3KCMNEPUMEHTMPOBATL CO CBOUMM COOCTBEHHBIM TENOM, YKpacus
ero nepbsiMu, bycamu 1 TaTyMpoBKaMMu.

Ewe panblie nownu Te, KTO OTBAXMWIICS YOSIMHUTL COOCTBEHHbIE YLUM UNKU Jaxe
yepen, NogobHo «anuHHoyxum» ¢ OcTposa lNacxu n cpegHeBEKOBLIM anaHCKUM BO-
nHam. Bce oHM paccmatpuvBany cBoe Teno Kak Matepuan Ans NoCneayoLwero ynyyile-
HWS 1 NULLb 3aTeM, CNYCTS ThICAYENETUs, BO3HUKIN PENUIMO3HbIE 3anpeThbl, B OCHOBE
KOTOPbIX NeXano cTpeMreHme oTopBaTb HOBOOOPALLEHHbIX OT A3bI4ECKUX KYITLTOB
W NPaKTUK, B TOM YMCIE U TEX, KOTOPbIE ObINn CBA3aHbI C u3MeHeHnem Tena. OgHa
N1k Aaywa crtana o6bekTom 3ab0Thl XpUCTUAHMHA, a BCe TenecHoe Bbino JOCTOMHO
ACKETUYECKOro «YMEPLLBIEHUSY.

Npaesa cootBeTCcTBUSI COBCTBEHHOM Nprpoae B hunococum ApUCTOoTEN KOHKYpU-
poBarna ¢ koHuenuuer KaHta o ToM, 4YTO YernoBeK — 3TO eCTECTBEHHOE CYLUECTBO,
npeobpasoBaBLlee COOCTBEHHYIO NPUPOAY M NPOHMKLLEe Briarogapsi 3TOMy U3 Mupa
HeobxoammocTu B LlapctBo CBoGOoAbI. Takum 06pa3oM, MbICIb O BO3MOXHOCTM U Aaxe
HeobX04MMOCTU N3MEHEHUSI COBCTBEHHOW NPUPOALI NOMyYKa OHTONOrMYeckoe, anu-
CTEMOMOrM4ecKoe 1 akcmornormyeckoe o60cHoOBaHue.

Pa3BnTME OMUYECKNX 3HAHUIA, U NpEeXae BCEro reHOMUKM, NO3BOMNUIIO YyTBEp-
ONTBCHA B MbICIN O HEN3BEXHbBIX NU3MEHEHUSAX, O PErYIAPHbLIX U HEHAMNPaBEeHHbIX
reHHbIX MyTauUUsX, FreHHOM Aperide, YTO NoABEpPraeT UCMbITaHUIO TE3UC O Hacneao-
BaHUK B cybCcTaHumansHOM cMbicne. CoxpaHsaeTcs MHpopMauusi, HO He BELLIECTBO,
KOTOpOEe Nnof BNUSHUEM MHPOPMALMOHHbBIX M3BMEHEHUI YKe HE NPOCTO He SIBMSIETCS
TEM Xe CaMbiM — OHO HE SABMSIETCHA Aaxe KOonuer Toro camoro Bellectsa. MyTauuum,
OPend v 3BONIOLMS, HE TOBOPS YK O CAMOM CKpeLUMBaHMW, HEO6X0AMMOM Ansi Npo-
OOIMKEHMs poaa, — BCe 3TO 3aCTaBnsAET B3MMsAHYTb HA BOCMPOU3BOACTBO KaK Ha Npo-
Lecc, B KOTOPOM U3MEHEHME AOMUHUPYET Ha coxpaHeHneM. ONTUMM3M TeX, KTO
BUOUT B HOBENLLMX AOCTUXEHUAX OBUOTEXHOMOIOB NLLUb HEOrPAHUYEHHbIE BO3MOX-
HOCTU, HE MOXET He yamBnaTh. «Elle Gonee BNne4aTnaoWmMmMmM 1 BaXKHbIMU, — MULLET
J1. . CnpopeHko, — sBMAOTCA BO3MOXHOCTM UCMONb30BaHUSA TPAHCTEHHbIX OpraHns-
MOB A5s1 nneveHust. Tak, peanbHa paHHAsA AUarHOCTUKa reHeTUYECKUX AeeKToB 1 nNpu-
HSTUE PEeLLEHU O LIenecoobpa3HOCTH NpodomKeHns 6epeMeHHoCTU. MNpuHUMnMansHo
BO3MOXXHO KITOHMPOBaHMWE NoAEN ¢ onpeaeneHHbIMU reHETUYECKMMU XapakTepucTu-
kamu. Takum obpasom, Yenosek, brnarogaps AOCTUKEHMAM MONEKYNSApHON Gronorum
M TEHHOWN MHXEHepUN, cTapaeTcs ocnoputb MnocodCKkmii BbiBOS O KOHEYHOCTU ero
XN3HM»S. Taknm ob6pasom, hakTUYeCcKku roBops 0 peaakTUPOBaHUN reHoMa, aBTop
BMAWT B 9TOM MyTb K 06peTeHnto beccmepTusi, Npuyem B JaHHOM KOHTEKCTE TepsieT
CMbICIT pasnuyeHne pogoBOoro 1 NuYHoro 6eccmepTus.

5 CudopeHko J1. . MeTogonornyeckoe n3MepeHue atoca NoCTHEKaccu4eckoro bruonornyeckoro
nceneposanust // URL: http://iph.ras.ru/elib/Ph_sc11_16.html (gata obpawenus: 11.11.2018).
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Vpest pegakTmpoBaHus reHoma, npeaLlecTByroLwero 3a4atuio pebeHka nnm B npo-
Liecce 9TOro, KaXKeTcst BeCbMa PeBOSOLMOHHON 1, Kak Bcakasi pesontouus, obelyaet
MHOXECTBO CIOPNPU30B, Kak MPUSATHBIX, TaK N 04eHb HEMPUATHBIX. W ecnn npexae ka-
3arnochk, 4YTO OOCYXXAEHUe TUX TeM cneuuanucTamm, HenmocpPeaCcTBEHHO OCYLLECTBIS-
IOLLMMUN FeHOMHbIE MCCreaoBaHns, COBMECTHO ¢ donnocodamm 1 obLLECTBEHHOCTbLIO
rapaHTMpyeT MakcMmMmyM 6e30nacHoCTM 1 NpeayCMOTPUTENbHOCTH, TO CEroaHS BbISC-
HSIeTCH, YTO B NnAepbl SKCNEPUMEHTMPOBAHUSA C FEHOMOM MOTYT NOMacTb B CTPaHbl,
B KOTOPbIX pOsib OBLLECTBEHHOrO MHEHWNSI CTPEMUTCS K Hymto. Tak, Hanpumep, dakTbl
00 yxe coCcTosiBLUEMCS pPeAaKTUPOBaHUM reHoMa MOCTYNaroT U3 CTpaHbl, KOTOPYHO OT-
HOCSAT K YMCIY «CEPbIX 30H» B CMbICne 61oatuku. MNMybnmkaumm KMTanckon npeccol nog-
TBEPXAAOT, YTO nAes pefakTMpoBaHUs reHoMa peanv3oBaHa, U Ba HOBOPOXAEHHbIX
6nu3HeLa 6rnaronony4yHo n3basreHbl OT HacnegyemMblx BMECTE C reHaMu Heayros®.

lMpaBo Ha coxpaHeHue (BMeCTO 3aKITHYEeHUs)

EcTb Bewu, koTopble TpyaHee cHOPMyNMPOBaTh, HEXENMW NokasaTb, UCMOSb3ys Bbl-
pasnTernbHble BO3MOXHOCTM UCKYCCTBa. B haHTacTU4eCKOM 1 OQHOBPEMEHHO KO-
MeaunHoM punbme «lMpuwensubl. Kopygopbl BpeMeH» ero co3aarensam yaanoch
NPOH3UTENbHO TOYHO NOKa3aTb YyBCTBA, UCMbITAHHbIE FEpPOEM, NOMNaBLUNM B MUP Thbl-
cAYeneTme CnycTsi n BCTPETUBLUMM TaM CBOMX NOTOMKOB. Ero pagocTs HacTonbko 6e3-
MepHa, YTO OH MOYTM He obpaLLaeT BHUMaHNE Ha UBMEHEHUS B COLMAnbLHOM CTaTyce,
MUMYLLIECTBEHHOM MOMOXEHNM U 0Opase XU3HU, KOTOPbIE NMPU UHbIX 0BCTOATENBLCTBAX
HaHecrnn 6bl HECOMHEHHbIV yLepd ropAoCcTU 3HATHOTO rpadha u OTBAXKHOTO pbiLaps.
M Bce NnoTomy, YTO ero NOTOMKM MOXOXW Ha HEro MOPTPETHO, B HNX TaKKe YMTAETCA
apucTokpaTudeckas ctaTb U BHYTpeHHee BnaropoacTBo, a UX NOBeAEHNE C HEKOTO-
pbiMUK NonpaBKaMy BNMCbIBAETCA B ero naeansl. iameHnnacb TexHuka, U3MeHUnocb
06LLEeCTBO, U3MeHMNach ObITOBas KynbsTypa — U3MEHWICca BeCb Myp. Ho To, 4To 6bIno
aoporo 6brnaropogHoMy 1 Xxpabpomy BOMHY, OKa3anock HE3bIBNEMO — 1 Yepes Thicady
NET ero NOTOMKM He TOSbKO COXPaHWIMUCh, HO Y COXPaHWIM CBOK POLAOBYH MOEHTUY-
HOCTb. OTO YyBCTBO, NOKa3aHHOE NPU MOMOLLM Xy40XKECTBEHHbIX NPMEMOB 1 06pa3os.,
NO3BONSAET MOHATb, HACKOMNBKO 3HAYUMbBIMU U YHUBEPCATbHBIMU ABMSIOTCSA LLEHHOCTU
COXpPaHEHUs1 OEHTUYHOCTY M NPOAOIDKEHNS poaa.

Ho 4To cerogHs 03Ha4YaEeT TEPMUH «COXPAHEHUEY NPUMEHUTENBHO K 06CYKAaeMbIM
npobnemam B KOHTEKCTE PACCMOTPEHMS NMPOLIECCOB BOCMNPOU3BOACTBA XN3HW, T.e. B1o-
F10rM4ecKoro pasmHoxeHusi? 3 Toro, 4To Mbl 3Haem Bnarogaps OTKpbITUSM B 06nacTu
FEHETUKM, MOXKHO 3aKII0YNUTb, YTO Yepe3 CTONETUSA U ThiCAYENETUs B OPraHn3Max Xu-
BbIX CYLLIECTB COXPAHSIETCA BaXHelLasa nHpopmauus o6 nx o4eHb Janekux npeakax.
A 370, B CBO 0O4epeb, 3Ha4UT, YTO oTAatoLas rnybokumM apxanamom pasa «B Ux
Xunax Oyget Tedb MOsi KPOBbY, YKa3blBatoLlasi Ha MOTOMKOB M HacneaHnkoB, obpeTaeT
HOBOE M He CTOMb YK CMMBONUYecKoe 3HadyeHune. MNpolueallee ucnbiTaHne BpeMeHeMm
€CTECTBEHHOE OTHOLLEHME K CBOMM MOTOMKAM PacKpbIBAEeT B KayecTBe 6e3ycrnoBHom

6 Exclusive: Chinese scientists are creating CRISPR babies // URL: https://www.
technologyreview.com/s/612458/exclusive-chinese-scientists-are-creating-crispr-babies/?fb
clid=lwAR09cDsgV5aVmOmI2ql6r261ir02rEUNSjIfkQHtcRGyoujvKCzrIN-F2sE.
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LIeHHOCTM HEKUn naearn HacnegoBaHus, npegnonaratwmnii ero HeCBOAMMOCTb TONbKO
nYWb K BMONOrM4yeckoMy NPOAOIPKEHNIO POAA UM TOMBKO ML K COXPaHEHUIO U BOC-
NPOVN3BOACTBY COLMAnbHbIX HOPM U OYXOBHbIX LIeHHOCTEN. Jnb B COOTBETCTBUM B1O-
FI0rM4eCcKoro, CoUMarnbHOro 1 AyXOBHOMO HACNe4oBaHWs, B X OPraHN4eCckoM eanHCTBE
NPOPUCOBBLIBAKOTCSA KOHTYPbI TOIO, YTO ABMANOCH COKPOBEHHOW MEYTON BCEX KUBYLLNX
Ha 3eMrie ngen U YTo COCTaBUIO OAVH U3 KpaeyronbHbIX KaMHel Bcex 6e3 uckntove-
HWSI TPAOULMOHHbBIX 3TUYECKMX cucTeM. Bce 6a3oBble coLmanbHble MHCTUTYThI, Takne
Kak cembs, 0Opa3oBaHue, penurnst u gaxe rocyaapcTso, B TOW UM UHOW CTEMNEHM
NoAYMHEHbl 3TON yHOAMEeHTanbHon uenu. Ho aTta e Lenb MOXeT paccMaTpuBaTb-
Csl OHOBPEMEHHO U1 Kak cpeacTBo: 06ecneynTb HacneaoBaHne — 3Ha4YUT COXPaHUTb
1 obLecTBo, ero ngeanbl 1 LLEHHOCTH.
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BE3OMNACHOCTb FEHOMHOU NH®OPMALIUMN:
NMPABOBbBIE ACMEKTblI MEXXAYHAPOOHOIO
U HALUMOHAINBbHOIO PErYnMPOBAHUA'

AHHOMayus. 3awjuma e2eHoMHoU UHgopmayuu npedcmasrnisiem cobou
8aXKHyto 3adaqy co8peMeHHO20 MexHOmpPOHHo20 obwiecmesa. Obecreye-
Hue 6e3onacHoCcmMuU 2eHOMHOU UHGbopMayuu sierisiemcsi HernocpedcmeeH-
HoUl eapaHmuel npaes Jyeroeeka 8 cehepe 4acmHoU XU3HU, HarpaeneHHo
Ha rpeceyveHue rnpoussona, 3roynompebneHul u QucKpuMuUHayuu ro rnpu-
3HaKy pasnu4uli 8 eeHoMe yeroseka. Hacmosiwasi cmambsi HauyeneHa Ha
uccnedosaHue npasosbix 0OCHO8 obecrnedyeHuss 6e3onacHocmMu 2eHOMHOU
UHghopmayuu Ha MexdyHapodHOM yposHe. B cmambe paccmampusaromcsi
OCHOBHbIE OOKyMEeHMbI, pez2ynupyrowjue npasoMepHoe obpawjeHue eeHoM-
HoU uHgpopmauyuu 8 Poccutickoli ®edepayuu. CrieyuanbHoe sHuMaHue yoe-
nissiemcs topududeckol cmopoHe npobriem U 8b130808 8 cghepe obecredeHust
be3zonacHocmu 2eHOMHOU UHGopMayuu.

Knroueenie cnoea: 6e3onacHocmsb, epaxdaHcKkue npaea, 2eHOMHbIe UC-
cnedosanus, [JHK, eeHomHas uHghopmayusi, 2ceHemu4yeckas 3Kkcriepmusa,
MexQyHapoOHble cmaHOapmbl, MEOUUUHA.
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GENOMIC INFORMATION SECURITY: LEGAL ASPECTS
OF INTERNATIONAL AND NATIONAL REGULATION

Abstract. The genomic information protection is an important objective of the
modern technetronic society. Ensuring the security of genomic information is
a direct guarantee of human rights in the field of private life, aimed to prevent
outrage, abuse and discrimination based on differences in human genome.
This article is dedicated to analysis of the legal framework for ensuring the
security of genomic information at the international level. The article points
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out the main documents regulating a lawful circulation of genomic informa-
tion within the Russian Federation. This article pays special attention to the
legal aspects of problems and challenges in security of genomic information.
Keywords: security, civil rights, genomic research, DNA, genomic informa-
tion, genetic expertise, international standards, medicine.

1. BBogHble 3ame4yaHus

MpuHaTein 03.12.2008 denepanbHbIv 3akoH Ne 242-03 «O rocyaapCTBEHHON reHOM-
Hom perucTpaumm B Poccuiickon ®enepaunm»? onpegensiet reHOMHy MHGopMaLuo
KaK nepcoHanbHble AaHHble, BKITHOYAOLWME KOQUPOBaHHY MHdOopMaumio ob onpe-
AeneHHbIX oparMeHTax A4e30KCUPUOOHYKNENHOBOW KNCNOTbI (OM3MYECKOTro NnLa unm
HEOMO3HaHHOro Tpyna, He XapakTepuayoLwmnx nx pusnonorniyeckue ocobeHHocTn
(cT. 1). BawwmTta nogobHoro poga nepcoHarnbHbIX AaHHBIX MPeAcTaBnseT cobon 3ana-
Yy COBPEMEHHOrO TEXHOTPOHHOrOo obLlecTea. ObecneyeHne 6e30MacHOCTM FEHOMHOW
NHOPMaLIMK ABRSIETCA BaXKHENLLEN rapaHT1en NpaB YernoBeka B chepe YaCTHOM XuU3-
HW, HanNpaBMneHo Ha NpeceYeHne NPOM3Bona, 3roynoTpebneHnit n UCKPUMUHaALUK NO
NPU3HaKy pasnuyunin B reHomMe YernoBeka.

HacToswas cratbs HaleneHa Ha nccneaoBaHme NpaBoBbIX OCHOB obecneyeHus
©e30nacHOCTV reHOMHOM MHbopMaLUKn Ha MexayHapoaHOM ypoBHe. B ctaTbe pac-
CMaTpMBaKOTCA OCHOBHbIE AOKYMEHTbI, PErynupytoLine npaBomepHoe obpalleHue re-
HOMHOW nHpopmaumm B Poccunckon ®egepaumn. B HacTosiLen ctaTbe cneumanbHoe
BHMMaHWEe yOensieTcs opuanyeckor cTopoHe npobnem u BbI30BOB B chepe obecne-
YeHus 6€30NacHOCTU FEHOMHOW MHopMaLnK.

2. Pexxum obpalleHusi ¢ reHoMHOW nHdopMaLmein B KOHTEKCTE OCHOBHbIX
HanpaBrieHUI NPaBoOBOIro perynupoBaHus B cchepe reHoMa YyenoBeka

CoBpeMeHHOe NpaBoOBOE PerynmpoBaHNE reHOMHbIX UCCNEAOBaHNIA U BHEOPEHUS UX
pe3ynbLTaToB Ha NPaKTVKe BbICTPAMBAETCS B paMKax TPEX reHeparbHbIX HanpaBreHW.
MepBoe 13 HUX OXBaTbIBAET HOPMbI, YYMTbIBaKOLLME CrieLmMduKy MeanumHbl 1 hapmaves-
TUKM, BKIIOYast MEAULMHCKYIO TEXHUKY, NpeaHa3HaYeHHY0 AN NPOBEAEHNS TEHOMHbIX
nccnegosaHuii. Bropoe HanpaeneHve CBSA3aHO C KPUMUHANIUCTUYECKON AeATENbHOCTbLIO,
cynebHom akcneptmaon n JAHK-gakTunockonver ons uenemn 6opbObl C NPECTYNHOCTbIO.
TpeTbe HanpaBneHve NpaBoOBOro PerynpoBaHns B 6OnbLUEN CTENEHN KOHLEHTPUPYETCS
Ha BOMpOCcax BHeAPEHWS pe3ynbTaToB reHOMHbIX UCCNefoBaHuMi anst notTpedutenei Ha
NPaKTUKE 1 NPOSIBIIAETCA B KOMMIIEKCE HOPM, BO3OENCTBYHOLLMX HA pasnnyHble cdepbl
06LLECTBEHHON XM3HW, FOe Takne pesynbsraTbl CTAaHOBATCS BOCTPEOOBAHHBIMM.
Bonpocbkl 6e3onacHocTV 06palleHnsi reHOMHOW MHpOpMaLum NMPOHK3bIBAKOT BCE
HarnpaBeHns perynmpoBaHuns NPaBOBOro PerynmpoBaHns reHOMHbIX UCCre0BaHUMN
1 BHEOPEHUS X Pe3ynbTaToB Ha NpakTuke. MpoLue roBops, perynupoBaHmne 3Tux npo-
©nem HOCUT roOpU30HTAsbHbIN XapaKkTep, XOTSA U aKkLEHTMPYeTCst B 6onbLUEN U MEHb-

2 C3 P®d. 2008. Ne 49. CT. 5740.
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LUeW CTENEHM B paMKax BONPOCOB, PEryNnpyembiX B OAHOM WUIW APYroM HanpasneHum
(B wacTHocTK, 06ecneyveHuss 6e3o0nacHOCT FrEHOMHOW MHGOPMaLWK B XOA4E perynmpo-
BaHWsi FrEHETUYECKOW SKCNEPTU3bI).

TpaguUMOHHO Ha MeXAyHapOoAHOM YPOBHE OCHOBLI PEryrnMpoBaHus obpalleHns
reHOMHOW MHPOPMaLIMK BbIBOOAT U3 YHMBEPCarbHbIX 6a30BbIX AOKYMEHTOB O NpaBax
yernoseka. B aTol cBA3N cneqyer ynoMsAHYTh:

1) Bceobuyto geknapaumio npas yenoseka ot 10.12.1948;

2) pBa MexgyHapogHbix nakta OpraHu3aumn O6beanHeHHbIx Hauuii 06 akoHoMumye-
CKMX, coLMarnbHbIX 1 KYTBTYPHbIX MpaBax U O rpakaaHCKMX U NONMUTUYECKMX NpaBax
ot 16.12.1966;

3) MexayHapoaHyto koHBeHumio Opranmsauum Ob6begnHeHHbIx Haumin o nuksuaauum
BCcex (hopm pacoBsow gnckpumMmuHauum ot 21.12.1965;

4) KoHBeHuuto OpraHusauumn O6beamHeHHbIX Hauui o nukBuaaumm Bcex opm amc-
KPUMMHALMN B OTHOLLEHWUN XeHLWMH oT 18.12.1979;

5) KoneHumto OpraHm3aumnm O6beauHeHHbIX Hauwin o npaBax pebeHka ot 20.11.1989;

6) KonseHumto MOT (Ne 111) o auckpymuHaumm B obrnactv Tpyaa v 3aHATUI OT
25.06.1958;

7) CornaiueHve no TOproBbIM acnekTaM npas UHTENMeKTyanbHoM CoOBCTBEHHOCTM
(TPUMC), copepxalleecs B npunoxeHum k CornawieHunio o cosganum BTO, ko-
Topoe BcTynuno B cuny 1 aHBaps 1995, B TonkoBaHWW, KOTOPOe NpuaaeT 3ToMy
nokymeHTy Oeknapauusa o Cornawenun TPUINC 1 o6LwecTBeHHOM 3apaBooxpa-
HeHun, npuHaTasa B foxe 14.11.2001.

OTn JOKYMeHTbI camu no cebe He HanpaBreHbl Ha PerynMpoBaHne, CBA3aHHOe
C reHOMHbIMU UCCreaoBaHNAMMN, BHEAPEHNE UX PE3YNbTaTOB B XXM3Hb UMK 3aLLMTON
reHoMHoW nHdopMaummn. OgHaKo NONOXEHWUsT 3TUX aKTOB codepkaT 6a3oBble MPUH-
UMnbl co3aaHnsa rapaHTuin, obecnevnsaoLLnx NogobHy 4eATEeNbHOCTb.

BmecTe ¢ TeM npobnembl oOpaLleHns ¢ YernoBe4YeCcKUM reHOMOM U NepcoHarb-
Hon OHK-nHdopmaumen 3arparmsatoTcs B HOpMax MArKoro npasa, npyHUMaeMbIX
Ha yHMBepcanbHOM ypoBHe. Cpeayn akTOB MSIrKOro npasa Ha yHUBEpCanbHOM YPOBHE
cnepyet 0cob60 OTMETUTD:

1) BceobLyyto geknapaumio o reHoMe YerioBeka 1 npaBax YenoBeka, MPUHATYHO NyTem
akknamaumm 11.11.1997 n ogobpenHyto MeHepanbHon Accambneen OpraHnsaumm
O6beanHeHHbIx Hauun 09.12.1998, a Takke PykoBogsLLme NpuHLMNbI OCYLLECT-
BrneHus Bceobuer aeknapaumm o reHoMe YenoBeka 1 npaBax YernoBeka, KoTopble
oHa opobpuna 16.11.1999 B ceoewn pesontoumm 30 C/23;

2) pesontoummn 2001/39 n 2003/232 SkoHommnyeckoro n CoumansHoro Coseta Opra-
Husaumm ObbeanHeHHbIX Haumi o reHeTu4eckon KoHOUaeHUNaNsLHOCTU U HeAN-
cKkpyMuHaumm ot 26.07.2001 n ot 22.07.2003;

3) Bceobuwyto geknapauyuto KOHECKO o kynsTypHOM paszHoobpasum ot 02.11.2001;

4) MexayHapoaHyo Aeknapaumio O reHETUYECKMX AaHHbIX YernoBeka, NPUHATYH0 pe-
sontounen N'eHepansHon koHdepeHumn FKOHECKO no goknagy Komuccun Il Ha
20-m nneHapHom 3acegarHum 16.10.2003.

Ha pernoHanbHOM ypoOBHE TaKkxkKe CyLLEeCTBYET psf NPUHUUNMANbHO BaXHbIX A0~
KYMEHTOB B 3TOM cdepe, B HacTHOCTU, B EBpone. OCoBGeHHO BbIAENAKTCS Ha 3TOM
doHe peatenbHocTb CoBeTa EBponbl, nog armgon kotoporo B anpene 1997 r. 6bina
nognucaHa KoHBeHUMs 0 npaBax 4Yenoseka n buomeanumHe, unm KonseHums OBbe-
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[0, a Takke NPUHATBIE YyTb NO3XKe AOMNOMHUTENbHbIE NPOTOKONbI K Hel®. Kpome Toro,
ANS perynupoBaHus npobrem, cBa3aHHbIX C FeHOMOM YernoBeka, 6onbLuoe 3HaveHne
umeeT npakTuka EBponeiickoro Cyaa no npasam venoseka (ECIMY).

Ewe 05.07.1996 B Poccuiickon ®enepaumm 6bin npuHaT PegepanbHblii 3aKoH
Ne 86-®3 «O rocyaapCTBEHHOM pPerynMpoBaHun B ob6nactn reHHOo-UHXEHEPHON
AeATENbHOCTM»®, CO3AABLUNA OCHOBY ANS MPUHATUSA 3aKOHOB M NMOA3aKOHHbLIX aKTOB,
perynupyoLLmx CeroaHsi rocyaapCTBEHHYIO FEHOMHYH PermcTpaumio, mopsiaok Nnposeae-
HVN reHETUYECKON IKCMEePTU3bl, XPAHEHUSI 1 UCMOMb30BaHNSA reHOMHON MHAOPMaLUK.

3. NpaBomepHOEe ncnonb3oBaHMe reHOMHON UHopmauum

ObecneyeHne 6e30nacHOCTM reHOMHOW MHOpMaLun Bceraa ByaeT cBA3aHO C OyHK-

unoHupoBaHneM 6a3 gaHHbix OHK, reHepupytoLmx Takyto MHopmaLuo n obecneyu-

BalOLWMX ee XxpaHeHne. Takne 6asbl AaHHbIX CO34a0TCA Kak Ans Lenen pernctpauum

npaBoHapyLUUTENen, Tak U ANS UHbIX Lenen naeHtTudmkaumm n ycTaHoBNeHUs opu-

andecknx cakToB (Momnck nponasLumx 6€3 BeCTU NuL, YyCTaHOBMEHWE OTLIOBCTBA, 6asbl

OaHHbIX ANS MEAVLUUHCKUX Lernen).

Takue 6a3bl AaHHbIX [JHK B HacTosiLLee BpemMs XOpOLLO 3apekoMeHaoBanm ceds Bo
MHOIMX CTpaHax. OTO AenaeT BO3MOXHbIM pa3paboTKy Kak HaumMoHanbHbIX, Tak 1 06-
LMX MEXOYHapOAHbIX NpaBun obpalleHns ¢ nepcoHanbHoOn NHopMaLmnet Takoro
poga. o mepe Toro kak TexHonorusi cekseHnpoBanus [JHK passrBaeTcsa n ctaHoBUTCA
Jelesne, pa3suBaroTcs HoBble 6asbl AaHHbIX [AHK, paclumpseTca n kommepuuanman-
pyeTcs 3HaYeHne reHeTU4eCckon HpopMaLumm NHANBMAA.

lMpaBoBLIE OCHOBLI FEHOMHON NaeHTUdMKauun 3aknagbiBaeT degepanbHblii 3aKOH
«O rocynapCTBeHHON reHOMHON pernctpauun B Poccuickon degepaummy, B COOTBET-
CTBUM CO CT. 6 KOTOpOro B Poccum cyLecTByeT rocygapCTBeHHas reHOMHasi permctpa-
umnsa AByx TMNoB: obpoBonbHas u obssatensHas. Obs3aTensHas rocygapcTBeHHas
reHoMHas permctpauus (CT. 7) NPOBOAUTCHA B OTHOLUEHUN:

1) nuu, ocy>xaeHHbIX 1 OTObIBAKOLIMX HAaKa3aHWe B BuAe NuLieHnsa csoboabl 3a co-
BEPLUEHME TSHKKUX UM 0COBO0 TSHKKMX MPECTYNMEHWI, a TakKe BCEX KaTeropui npe-
CTYNIEHNIA NPOTUB NOSIOBOM HEMPUKOCHOBEHHOCTU M MOMOBON CBOOOAbL! NMMYHOCTY;

2) HeyCTaHOBMEHHbIX NL, BUONOrMYECKnin MaTepmarn KOTOpbIX U3bAT B XO4e Npous-
BO[CTBA CNeaCTBEHHbIX AEeNCTBUN.

B Poccuu yxe Ha 3akoHogaTenbHOM YPOBHE 3arioXeHa naes cos3fgaHus B nepcrnek-
TmBe 6a3bl faHHbIx OHK Bcero HaceneHus (PepepanbHas 6a3a gaHHbIX FEHOMHOW
uHdopmaumm)®. Kpome T0ro, Poccusi n HekoTopble apyrne ctpaHbl Hen36exHo 3aaein-

3 KanuHuyeHko [1. A. 3anpeT KNOHMPOBaHMUS B eBponenckom npase // KOHCTUTYLMOHHOE NpaBo:
BOCTOYHOeBponeickoe o6o3peHne. 2002. Ne 4. C. 41.

4 Tpukos E. H., l'ynsaesa E. E. Mo3nuun ECIMY no HekoTopbiM Bonpocam GUOSTUKM U reHeTUYe-
ckux AaHHbIx // Advances in Law Studies. 2018. T. 6. Ne 4. URL.: https://riorpub.com/ru/nauka/
article/24159/view (nata obpaweHus: 05.03.2019).

5 C3 Po. 1996. Ne 28. CT. 3348.

8 JlbsHoe M. M. Pa3sutue 6a3bl AaHHbIX OHK B Poccuiickon ®enepavim: npobrnems 1 NepcnekT1Bb
pa3suTtus // HaydHbin xypHan bankanbckoro rocyaapcteeHHoro yHuBepcuteta. 2018. Ne 2. C. 66.
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CTBOBaHbl B MeXAyHapoaHOM 0O6MeHe nepcoHarnbHbIMU FEHOMHbBIMU AaHHbIMU. TOro
TpebyHoT, B YaCTHOCTU, Mepbl N0 6opbbe C NPeCTYNHOCTLIO.

B cdepe ncnonb3oBaHus reHOMHONM MHGOpMaUuK An4 Lenen paccnegoBaHnsd
1 NpodnnakT1KM NpaBoOHapyLUEHMI co3naHne 1 nogaepxaHne PyHKLUMOHUPOBaHUS,
a paBHO MOAEPHM3aLMA KOMMNbIOTEPHbIX 6a3 AaHHbIX JHK, nonyyeHHbIX 13 06pasLos
C MecTa npecTynneHus n (unv) Guandecknx Ny, ans uernen paccneaoBaHunsi npecTy-
NIMEHUIA, COMPSXXEHbI C BaXKHbIMWU COLManbHbIMU 1 3TUMECKUMU BONpPOCcamu, Tpebyto-
UMMM LLUMPOKOTO 0BLLEeCTBEHHOIO 06CYXaeHNs'.

Cawmo co3gaHue Takow 6a3bl AaHHbIX BeCbMa cneumduryHo, Tak kak Tpebyet cbopa
1 XpaHeHusi bruonormyecknx obpasuoB (HaNpMMep, KPOBM UNUN CIHOHbI) Y OTAEMbHbIX
vy u (nn) ¢ mect npectynnexunin. IHK nsenekaetcsa ns atnux obpasLos 1 aHanu3unpy-
eTcsa ANng nonyyYeHus psaa gaHHbIX, M3BECTHBIX Kak CyaAeOHO-MeanLMHCKMIA Npodunb
OHK, koTopblii XpaHUTCS B KOMMbIOTEPHON 6a3e aaHHbIXE.

MpaBuna cbopa 1 06paboTkM Tako MHPOPMALUN MOTYT CyLLLECTBEHHO OTNMYaTh-
CS1 OT CTpaHbl K CTpaHe. /I3BeCTHO, YTO B HEKOTOPbIX KOHKPETHbIX 0OCTOATENLCTBAX,
KOTOpble JOMMKHbI ObITb OnpeaeneHsl B 3akoHoaaTenbCcTBe, Aonyckaercsa cbop AHK
6e3 cornacusa nHamenga. Baatne OHK y yenoseka 6e3 ero cornacusi, xpaHeHue ero
npocuns OHK B 6a3e aaHHbix OHK siBNs0TCS BMELLATENBLCTBOM B €0 NTMYHYHO XKU3Hb,
KOTOpOe MOXeT ObITb ONpaBAaHO TOMBKO B Cyvyae HEOOX0ANMOCTH U COpasMepPHO He-
06x0AnMOoCTY 6opbObI C NPECTYMHOCTBLIO.

B Poccuinckon efepaumm reHOMHas permctpauus npecTynHUKOB NPOU3BOAUT-
Csl B COOTBETCTBMU C [lonoxeHnem o nopsigke npoBeneHunst obsisatensHon rocynap-
CTBEHHOW FrEHOMHOW perncTpauum nuu, oCy>KAeHHbIX U OTObIBAOLWNX HaKasaHue
B BMAe NnuileHns ceoboabl, yTBEPXKAEHHbIM NocTaHoBneHnem MNpasutensctea P® ot
11.10.2011 Ne 828°.

MpakTnka obpalleHnsa reHoMHo MHopmaumm B Poccumn n aopyrnx ctpaHax mypa
OEMOHCTPUpYET, 4YTo 6a3bl JaHHbIX, KOTOPbIE paHee coaepXKanu 3anucu TonbKo nuu,
OCY>XOEHHbIX 3a Cepbe3Hble MPECTYNNEHNs, UMEKT TEHOAEHLMIO K paCLLUMPEHUI0 —
BKITIOYEHUIO TaKKe NnL, KOTopble Oblnn apecToBaHbl, HO HE ObINM OCYXXAEHbI, a Tak-
Xe NuL, NOABEPrHyTbIX OTBETCTBEHHOCTU 3a MESKME NpaBoHapyLUeHUs. ITu noan
paccmaTpuBaloTCs Kak NpuHagnexalime K «rpynne puckay, T.e. K TeM, KTo, Mo Noruke
NPaBOOXPaHUTENbHbIX OPraHoOB, CNOCOOEH COBEPLUMNTL NPECTYNNEHNst B OyayLUeM.

Ecnun 6uonornyecknii obpasen nnu obpaseu AHK coaepXmT NomnHy0 reHOMHyo
MHopMaLMio 0 Yernoseke, cyaebHo-meamumHekuin npocouns OAHK copepxuT nuub
OrpaHM4YeHHOE KOnmM4eCcTBO rEHOMHOW MHGOPMaLMK, KOTOpas, O4HAKo, AOCTaTo4Ha

7 KOOuH B. I". TpaH1Lbl YeNOBEYECKOTO CyLLECTBA B MMPE HOBbIX TEXHOMNorui // Paboyne TeTpa-
an no 6uoatuke. Bein. 12. Buoatnyeckoe obecneveHne MHHOBaLMOHHOIO pa3BuUTUsi brome-
AnuMHCKnX TexHonoru / nog pea. M. O. Tuwenko. M., 2011. C. 4—21.

8 BedHsikos Y. J1., KypbaHose B. B. Vicnonb3oBaHue B packpbITUM NPECTYMNNEHNI pe3ynsTaToB
reHOMHOW Y4EeTHO-PEerncTpaLmnoHHON AeATeNbHOCTM: COBPEMEHHOE COCTOSIHWE W MEPCNEKTUBBI
pas3sutusa // KOpnandeckuin BectHuk Camapckoro yHueepcuteta. 2017. T. 3. Ne 3. C. 91.

¢ TMocTaHoBneHue Mpasutensctea PP ot 11.10.2011 Ne 828 «O6 yTBepxaeHum MNonoxe-
HYSA 0 Nopsiake NpoBefdeHus 06513aTenbHO rocyapCTBEHHOW FEHOMHON perncTpaummn nuu,
OCYXXOEHHbIX U OTObIBaOLLMX HakasaHue B BUAe nuweHnsi ceoboapl» // C3 PO. 2011. Ne 42.
Cr. 5926.
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AN YCTAHOBIEHUA NMNYHOCTUN YernoBeka, CEMeNHbIX OTHOLLUEHUI, Nona n, BO3MOXHO,
HekoTopou UHdopmaumu o npeakax. [lokazatensctesa JHK moryT 6biTb ncnonb3oBa-
Hbl B KOHKPETHbIX crnyyasax 6e3 co3gaHusa 6a3bl gaHHbix JHK. Tem He MmeHee xpaHe-
Hune npoduner JHK ¢ HepackpbITbIX MECT NPeCcTynneHns B 6ase AaHHbIX NO3BONSET
nposecTn nounck [JHK HoBoro nogospesaemMoro no BCEM NPOLUSbIM Npodunam MecTa
NPecTynneHnsi, YTobbl yBUOETb, SIBASIETCS NM OH NOA03pEBAEMbIM B JIHOOOM 13 3TUX
HepacKpbITbIX MPECTYMNAEHNN.

BmecTte ¢ Tem ®egepanbHbin 3akoH ot 31.05.2001 Ne 73-®3 «O rocygapCTBeHHOM
cynebHo-aKkcnepTHON gesTtensHocTu B Poccuiickon ®epepaummn»'® He onpegensiet
crneumanbHOro NPaBoOBOro PeXMMa reHeTUY4eCKon SKCNePTU3bl B pamKax YrorioOBHOMO
Cydornpon3BoacTsa.

Mpn 3TOM reHeTn4eckasi aKkcnepTM3a B CyAe SABNAETCH BaXKHENLWMM JoKasaTernb-
CTBOM NPUYACTHOCTU NMLa K COBEPLLUEHNIO NPaBOHAPYLUEHWUSA, B YaCTHOCTM Takoro
0cob0 TSXKKOro AesiHus, kak youincTeo n nsHacunosaHme'. B To e BpeMs nepeg
CyOoM Bcerga CTOUT BOMNPOC KadecTBa 3KCNepTusbl U yCroBUIK ee NPOBeAeHNs, YTO
onpegensaeT 4ONyCTMMOCTb TakOro poda gokasartenscTs. [Jaxe npu Bcen runotetu-
YEeCKOW TOYHOCTW pe3ynbTaToB reHeTU4ecKasi akcnepTu3a MoxeT ObiTb NpoBeaeHa
¢ owmbkammn'?; Hepeaku cnyyau, korga NpoBedeHne Takom 3KCNepTU3bl He NpeacTaB-
NAETCA BO3MOXHbIM.

HeobxoammocTb co3gaHms oTAenbHbIX 6a3 AaHHbIX, NpegHa3HaYeHHbIX Ans He-
YrOMOBHbIX LiENew, OTHOCUTCH Takke K Apyrm 6asam AaHHbIX, CO34aHHbIM C Cormnacus
CTOPOH AN uenen naeHtudukaumm, Takum kak 6asel gaHHbix OHK nuu, cnyxawmx
B BOOPY>KEHHbIX CUnax, KOTopble MOryT UCNOMb30BaTbCA ANS UX MAeHTUdrkauun.

B Poccuun 3akoHogatenbHO onpedeneHo TOMbKO TO, YTO HEOMO3HaHHbIE TPYMbI
nognexart 06s13aTenbHOM reHOMHON perncTpaumm'. 3akoHoaaTenbCTBO O KPUMUHA-
nnctmnyeckmx 6asax aaHHbix OHK, B npyHumMne, BKNoYaeT BO3MOXHOCTb MX UCMOSb-
30BaHWsA NpU naeHTUdKKaumy nponasLmx 6e3 BecTu nuy nnu vacter Tena. OBbl4HO
aTOT npouecc TpebyeT nonyyeHus OHK oT poacTBEHHMKOB, Tak YTO HEU3BECTHBIN NPO-
dunb OHK MOXHO cpaBHUTb, YTOObLI HAWTK YacTUYHOE coBnageHue. B apyrux crnyvasx
OHK moxeT ObITb Mony4eHa oT YernoBeka, KOTOPbIN CYMTAETCS NponaBLUnM 6e3 BeCTu
(ranpumep, oT 3ybHow LieTkn). OQHaKko B Takux criyyasx BakHo cobnogaTe onpeae-
neHHble rapaHTum 6e3onacHoCcTH, YTOObLI obecneynTb 3awuTy Npas nNponasLUMx 6e3
BECTM UL, U UX POACTBEHHUKOB. Takne nuua He SBNSATCA NPecTynHUKkaMm unm ob-
BMHSAEMbIMU/MOA03PEBAEMbBIMU.

Kpome TOro, Havny4Llasa npakTuka BkntoyaeT xpaHeHne npodunen OHK nponas-
LWmx 6e3 BECTU NKL, U UX POACTBEHHUKOB B cneumarnbHbiX 6asax gaHHbIX, CYLLEeCTBY-

10 C3 P®. 2001. Ne 23. Ct. 2291.

" @eduHa A. B. KpumnHanuctuyeckne npobnemMbl UCCNeqoBaHNs U OLEHKM 3aKMOYEHUst More-
KyNsipHO-reHeTUYeCKOo aKcnepTM3bl B cyaebHom pa3bupartensctee yronoBHbIx Aen // EBpa-
3UNCKMIA Hay4HbIN XypHan. 2017. Ne 11. C. 11.

2 )Koea E. KO., BaceHuH A. fO., BapueHko /. A. Ponb rocynapCTBEHHON reHOMHOWM pernctpauum
B NpeaynpexaeHnm, packpbiTUn U paccrnefoBaHuy npectynnennii // fymaHuTapHble, coum-
anbHO-3KOHOMMYeckme 1 obLiecTBeHHble Hayku. 2017. Ne 6—7. C. 119.

3 depepanbHbIn 3akoH «O rocynapCTBEHHOW reHOMHON pernctpaummn B Poccuiickon Penepa-
umm». Ct. 7.
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oLWLMX oTAenbHO oT 6a3 AaHHbIx OHK npecTynHmKkoB. OHU OYHKLUMOHUPYHOT Ha ApYron
OCHOBE 1 ANs Apyrux uenen. BaxHbiM NpenMyLLecTBOM XpaHeHUs Takux 6a3 AaHHbIX
oTaenbHo oT apyrux 6a3 aaHHbIx OHK aBnseTca rapaHTust Anst poOACTBEHHUKOB MpPo-
naBLnx 6e3 BeCTV NuL, B TOM, YTO MUCMONb30BaHUE UX COXPaHEHHBIX Npodunen byaoet
orpaHM4yeHo NOMCKOM UX NPONaBLUMX POACTBEHHNKOB. OT pOACTBEHHUKOB LOIMKHO Tpe-
6oBaTbCs OCO3HAHHOE Cornacue, NOCKOsbKY Takue NoMCKN ABMATCA JOOPOBONBHBIM
npoueccom. VckntoyeHne MoxXeT bbiTb caenaHo Anst HEONO3HaHHLIX TeN U YacTemn
Ten, rae nouck B 6ase gaHHbIX OHK npecTynHUKOB MoXeT ObiTb NoneseH Ans uenemn
noeHTudmrKaumm.

AHanornyHas cutyaums u ¢ sonpocamu nposegerHus [HK-aHanv3a ong uenen ycra-
HOBIeHNs oTLUOBCTBA. [lonyyeHHas ons aTux uenen reHoMHas MHopMauns OMKHa
NCMNOrb30BaTbCH UCKMIOYUTENBHO B XOA4E COOTBETCTBYHIOLLEN IKCNEPTU3bl U HE A0IMKHA
coxpaHsTbecsa Bnocneactasum. CO0p AaHHbIX BO3MOXEH TOMNbKO Ha AOOPOBOSbHOM OC-
HoBe. HemanoBaxeH 1 BONpocC 3aTpaT Ha NpoBeAeHNE Takoro poda AencTemn. B vacT-
HocTu, ewle B 2005 r. kKonnerns no rpaxgaHckum genam cyna Espenckont aBTOHOMHOWM
obnacTtu paccmoTperna Aerno O NpM3HaHUM OTLIOBCTBA W B3bICKAHUWN aniMMEHTOB, rae
«oTel» pebeHka TpeboBan NpoBegeHNss FeHETUYECKON 3KCNEPTU3bI 3@ CHET MaTepu,
MOCKOmbKy Ta TpeboBarna ynnaTbl anMMEHTOB B COOTBETCTBMM C AENCTBYHOLLNM 3a-
KoHofaTenbcTBOM™. Cyq cnpaBeanvBoO He COrMmacuicsi ¢ 3TUM M OTKITOHWIT JOBOAbI
CTOPOHbI OTBETYMKA.

4. NMpo6nembl U yrpo3bl, CBA3aHHbIE
¢ o6palieHnemM reHomHom nHcopmaumm

O6palLeHne reHOMHOW MHOPMaLUN XapaKTepmnsyeTcst pa3po3HEHHOCTbIO B hrKca-
uun aaHHbIX. B cooTBeTcTBMM CO CT. 2 PepepanbHOro 3akoHa «O rocygapCTBEHHON
reHoMHon pernctpaunun B Poccuinckon ®egepayunm» rocygapcTBeHHas reHoMHas
pernctpaumnsa NpoBOANTCA TONbKO B LENAxX MAEHTUMUKaLUUnM NM4YHOCTN YenoBeka, HO
HUKaK He oTpakaeT NoTPeBHOCTM rEeHOMHbIX UCCMNeAoBaHMIA, B 4aCTHOCTM B obnacTum
MeauLUMHbI. 3aKkOHO4aTENbHOE PerynmpoBaHne OOMKHO UCXOOUTb U3 naeu uHTerpa-
LMK CYLLECTBYIOLLMX Pa3pO3HEHHbIX KNacTepoB reHOMHOM MHdopMaLmm Ang uenemn
Hay4HbIX uccnegoBaHui. Ewle ogHUM NpenaTcTBUEM SBMSIETCA OTCYTCTBUE KpUTEpU-
€B pasfeneHns Takon MHpopmaumm Ha AOCTYMHYIO U 3aKpbITyH. 3aKOHOAATENbCTBO
0 3alUNUTe NepcoHanbHbIX AaHHbIX 4O CMX MOP HE adanTMPOBaHO K TpeboBaHMAM Ha-
YYHO-TEXHUYECKOro nporpecca B cpepe reHoMa Yenoseka.

Mcnonb3oBaHune gokasartenbcts [JHK B paccrnenoBaHnsAx yronoBHbIX Aen cTano
KPYMHbIM LLUArom Brnepes B paboTte nonuumm 1 opyrux npaBooOXpaHUTENbHbIX CTPYKTYP.
C 0OHOWN CTOPOHBI, pe3yrnbTaTbl FEHETUYECKOWN SKCNEPTU3bl MOTYT MOMOYb M306MNMYNTL
nnL, COBEPLLMBLLMX TAXKME NPecTynneHns, unu onpasgaTtb fNo4en, KOTopble HEBK-
HOBHbI. C Apyrov CTOpPOHbI, NPo6rneMbl BO3HUKALOT, KOrAa nNepcoHarnbHblie obpasupl,
Buonornyeckue, kKOMNbOTEPU3MpPOBaHHbIE Npocdmnm OHK n nepcoHanbHble AaHHbIE

4 KaccauunoHHoe onpegeneHune cynebHon konnerumn no rpaxxgaHckum genam Cyaa EAO ot
06.04.2005 Ne 33-57. Uck 06 ycTaHOBMNEHUM OTLIOBCTBA W B3bICKaHWUM annMeHToB. Oduum-
ansbHo onybnunkoBaHo He Bbino.
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cobupatoTtcsa 6e3 pasbopa unu xpaHatca 6e3 HeobxoanMocTn n (Mnn) 6ECKOHEYHO
B 6a3e gaHHbix OHK. Bcerga cywecTByoT onaceHus, YTo aTa uHpopmMaLmsa MoxeT
ObITb MCMNonb30BaHa He3akoHHO. MogobHoe Hebe3zonacHoe obpalleHe ¢ FreHOMHOM
MH(OPMaLMEN yrpoXaeT npaBamM Ha YacCTHYO U CEMENHYIO XM3Hb. DTO NOAYEPKMBAET
Ba)XHOCTb OCYLLECTBMEHNSI rapaHTUIN B OTHOLLEHUN cbopa, XpaHeHMs 1 NCMONb30Ba-
HUS 06pasLIOB N reHeTUYeCKMX AaHHbIX. [1o Mepe Toro, kak cTpaHbl pa3pabaTtbiBatoT
3aKoHO4aTeNbLCTBO, perynupytollee 6a3bl AaHHbIx [JHK, BaxxHO BoBnekaTb npeacra-
BUTENEN rpaXkgaHCcKoro obLecTsa B AUCKYCCUM O TOM, KaKkue rapaHTum Heobxoanmbl
AONs 3aWuThl Npas Yernoseka'.

Pag npobnem n yrpos, cBA3aHHbIX ¢ 06paLleHemM reHoMHOM MHpopmaumm, Bax-
HO y4uTbIBaTb B MOCTPOEHUN COBPEMEHHOTO NPaBOBOIo pexnma B JaHHOW cdepe.

1. 3atpaTtHocTb. Co3gaHune un pacwmpeHne 6as gaHHbix OHK gomkHO conpoBox-
AaTtbCs AeTanbHbIM aHanM3oM HeobXoaMMbIX 3aTpaT Npu peanmncTUYHOWM OLieHKe MNo-
TeHumanbHbIX Bbirod. C6op 1 aHanua 6onbLloro konmydectea obpasLoB OT nuL, Ko-
TOpble HE UMEKT CBA3M C NPECTYNNEHMEM, OCTAaTOMHO AOPOroe MeponpuaTne, Kak
n obpaboTka 6onblumx AaHHbIX. Basbl gaHHbIX [HK, koTopble cocpenoToveHbl Ha
cbope 1 xpaHeHUM fokasaTenbCcTB ¢ MecTa npectynnexus n AHK-npodunen ns 6o-
nee Lenesow NONynsUun U3BECTHbIX MPECTYNHUKOB, NOABEPXEHHbIX BbICOKOMY PUCKY
peumnamBea, cKkopee Bcero, OyayT yCrneLHo MHCTanMpoBaHbl U 6yayT peHTabenbHbIMU.

2. HecaHKumMoHnpoBaHHbIn gocTyn. JItobom, KTO MOXET NoNy4nTb AOCTYM K KpUMU-
Hanuctrnyeckomy npodpurnio AHK yenoseka, MOXET MCNONb30BaTh €ro Ans OTCrexvsa-
HMSA 3TOro YenoBeKa MUIn ero poacTBeHHMKOB. [locTyn k o6pasuy OHK, koTopbii MoxeT
ObITb OMOMHUTENBHO NPOAHANM3NPOBaH, NOTEHLMANBHO MOXET BbISBUTb NOAPOOHYI0
MHdOpMaLMIo, HanpuMep O 300poBbe YeroBeka. BaxHbIM BCeO6bEMITIOLLIMM BOMPOCOM
ABMSAETCA BONPOC O TOM, KTO yNonHoMo4eH cobupate JHK otaensbHbIX nuu n ¢ mect
npecTynneHnin. BaxHo, 4Tobbl CyaebHO-MeauUMHCKME CneumanucTbl, 3aHUMatoLLmMecst
cbopom JoKa3aTenbCTB C MECT NPECTYNNEeHN, aHanuanpys u nHtepnpetupysa OHK,
OENCTBOBANM He3aBMCKMMO OT NonMUMK, 0COBEHHO B CTpaHax, rae o6LlecTBeHHOe A0-
BEpUE K MONULNU SIBNSIETCS HU3KMM, BO3MOXHO, U3-3a NPOLUMbIX CyAeOHbIX OWNBOK
U NPUMEPOB KOPPYMNLUK.

3. Ownbku. Kpome Toro, HECMOTPSA Ha KaxyLLyOCsl aBTOPUTETHOCTb, NpUpoaa 40-
kasatenoctea JHK Hebe3owmbo4yHa 1 owmnbku moryT 6biTb cAenaHbl Ha MecTax npe-
CTynneHus, BHyTpn nabopatopum unu B cyae. OgHako B HacTosiLLIee BPEMS HE Cylle-
CTBYET BCEOOBHEMIIOLLMX MEXOYHAPOAHbIX rapaHTui obpalleHus ¢ uHopmaumnen,
copepxaulelics B 6a3e gaHHbix JHK, koTopble 3awmTtnnm Obl nogen ot yemneHus
MX Npasa u npegoTepaTuny cyaebHole owmnbkn. Hanprumep, B criydae, korga npodunb
IOHK B ®enepanbHon 6a3e gaHHbIX reHOMHOW MHopMaumn coBnan ¢ obpasuamm
OHK ¢ mecTta npecTynneHuns, HO YernoBeK He NPUYacTeH K NpaBoOHapyLUEHWIO, OH aB-
TOMaTUYeCKu NonagaeT B KPyr Nogo3peBaembix NnuL. B aTon cBs3n BaxkHO BbipaboTaTb
KpUTEPUMN OTHOCUMOCTM TaKOro poda LOKa3aTemnbCTB.

4. Maccoebln JHK-ckpuHuHr. Kpome Toro, o6pasubl HK nHorga cobupatotca
y 60nbLUIOro KONMYecTBa NAEN B X04e «MacCoBbIX CKPUHMHIOB». MaccoBble cOopbl
OHK penko 6biBaloT ycnewHbIMU, eCnv Lenesas rpynna He siBNaeTcs HebonbLuomn

5 Establishing best practice for forensic DNA databases. A report by the Forensic Genetics Policy
Initiative // Forensic Genetics Policy Initiative. London. September 2017. P. 6.
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N y3KO OMnpeneneHHomn, X YacTo KPUTUKYIOT 3@ MCNOSb30BaHWe Ha NPUHYAUTENbHON
OCHOBE, 0COBEHHO MPOTMB MONIUTUYECKNX ONMOHEHTOB U 3THUYECKUX MEHBLUMHCTB'™.

5. Be3oTBeTCTBEHHBIN COOP M XpaHeHue. Llenb coxpaHeHus npocuna OHK veno-
Beka B 6a3e JaHHbIX — paccMaTpuBaTh €ro kak nogo3pesaemoro B Nnobom dyayLiem
npecTynneHumn. 310, BEPOATHO, NPUHECET HaMbornbLUY Nonb3y, Koraa nmuo uMe-
eT penyTaumio «npoceccnoHanbHoro npectynHuka». CoxpaHeHue npodpunen OHK
onpasgaHo NpaBuUTENbCTBAMU Ha TOM OCHOBaHUW, 4To Takme npodunu OHK moryT
ObITb NOME3HbI AN PacKpbITUSA OyAyLLMX NPECTYNMEHMIA B Criy4ae NOBTOPHOIO COBEP-
weHuns npectynnexus. OgHako xpaHeHue npodunen JHK ynoMsaHyTbIX NnL Bbi3biBaeT
cepbesHyo 03abo4eHHOCTb B 0bracTu npaB YenoBeka, NOCKONbKy aTa nHdopmMauust
MOXeT ObITb UCMONb30BaHa B APYrMx LEensx.

CornacHo coBpeMeHHOMY 3akoHopaTtenbcTBy coop AHK orpaHuyeH ocyxaeH-
HbIMW N aMW, XOTS 3aKOHOAATENbCTBO psiia CTPaH MOXET TakXke BKIYaTh Nogo-
3peBaeMbix/06BMHAEMbIX. OfHAKO HEKOTOPbLIE U3 NOA03PEBAEMbIX/OOBUHSAEMbIX HE
apecToBbIBalOTCS. HeKoTopbiM apecToBaHHbLIM HUKOr4A HE NpeabsaBnsAloTca 06BUHE-
HMSA B COBEPLUEHUN NPECTYNNEHUSA U OOBUHEHUS CHUMAIOTCSt 4O TOro, Kak Aeno Ao-
XOOuMT Ao cyda. TOYHO Tak XXe B OTHOLLEHUU TeX, KTO onpaBaaH B cyae. B HekoTopbIx
Crny4yasix NMpUMroBop OTMEHSIETCS BbILLECTOSALLEN NHCTAHUMEN UM OTMEHSAETCSH MHOTO
net cnycts. HackonbKo JOMT0 HY>KHO COXPaHsiTb rEHOMHYH MHAOpMaLuio nocre 3a-
BepLUeHust gena?

Opyras cutyaums nMmeeT MecTo, Koraa nvua, OTBETCTBEHHbIE 32 COOP reHOMHOM MH-
dhopmaLmm, He BbINOMHSAT UMW HE B MOSTHON Mepe BbIMNOMHST CBOM 00A3aHHOCTH NO
c6opy [HK-06pasLoB ans uenen obasatenbHOM reHOMHONM pernctpaummn. B poccuickoi
cynebHoW NpakTuKe N3BECTHO peLleHne 3aBoackoro panoHHoro cyaa r. Kemeposo Ke-
mMepoBckor obnactu ot 16.06.2016 no ncky Kemepockoro npokypopa k ®KY «Wcnpa-
BuTEnbHasi korioHust Ne 22 N'YOCUH Poccum no Kemeposckoii obrnacTu» . Mpokypop,
B YaCTHOCTW, yKasan Ha To, «41o B 2015 1. n3 97 ocesoboamBLLMXCS NO OTOLITUIO CPOKa
Haka3aHWUs N1L, OCYXXOEHHbIX 3a TSHKKME U 0CODO TSHKKME NPECTYNNEHWs, a Takke 3a
npecTynineHns NPOTMB NOMOBOW HeNpUKocHoBeHHOCTU, B PKY UK-22 He npounssese-
HO nony4vyeHne GUONOrMYEeCcKoro MaTepuarna u HanpasrfeHue ero Ha nocneaywouiee
nccriefoBaHve B Lenax nonyvyeHns reHoMHon nHdopmaummn y 10 ocyxaeHHbIX, nnu
y 10 % ot obuero uncna ocBo60AUBLLMXCS OCYKOEHHbIXY, U NOTpeboBan yCcTpaHnTb
HapyLUeHUs 3aKOHOA4ATENbCTBA O FOCYAAPCTBEHHOW rEHOMHOM perncTpaumm.

XpaHeHune [HK-06pasLoB oCyXOEHHbIX NUL, TaKkKe MOXET CO BPEMEHEM CTaTb
HEHY)XHbIM, €CNN HET JOKa3aTeNbCTB TOrO, YTO OHU MOTYT COBEPLUNTL AalbHENWme
NpPecTynneHns, Ans KOTOPbIX UX FTEHETUYECKMI NPOUIb MOXET UMETb 3Ha4eHwue. No-
3TOMY AN NPUHATUS PELLEHWI O TOM, YbM NMPOGUNM CreayeT COXpaHUTb, HE0OXoaUMbI
YeTKME U KOHKPETHbIE PYKOBOASALLME YKaszaHWs. BaxHO yunTbiBaTb BCe 3TU kKaTeropum
nuu, npexae 4em pewnTb, Ybs OHK MoxeT 6biTb cobpaHa 1 npu Kakmx obcToaTenb-
ctBax aTa [JHK moxeT xpaHutbcsa B 6a3e AaHHbIX.

6 [Mepeneyura M. O. MpaBoBble NPobrnemsl NCMONb30BaAHUS TEHOMHOW MHGOPMAaLIMK B NPaBo-
NpUMeHUTENbHON AeATenbHOCTM // Vicnonb3oBaHne HOBbIX BUOOB KPUMUHANMCTUYECKM 3Ha-
Ynmou MHpopmaumm B NpaBonpumeHnTenbHon gearensHoctu. M., 2012. C. 8.

7 PelueHune 3aBogckoro paoHHoro cyaa r. Kemeposo Kemeposckoi obnactu ot 16.06.2016 no
aeny Ne 33-12021/2016. OcuupmansHo He ony6nmnkoBaHo.
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B npakTuke ECIMNY useectHo geno «S and Marper v United Kingdom» '8, B koTopom
Crpacbyprckuin cyn ynuuann npasutensctBo CoeanHeHHoro KoponescTea B HenpaBo-
MepHOM xpaHeHun obpasuyoB JHK n 06pasLioB HEBUHOBHbLIX MOAEN B HApyLLUeHne
CT. 8 EBpONENCKOM KOHBEHLMK O 3aluuTe NpaB YenoBeka U OCHOBHbIX cBo6oa 1950 r.
(NpaBo Ha HEMPUKOCHOBEHHOCTb YaCTHOW XM3HW). B pelueHny no aeny nogyepkmBaeT-
Cs1, UTO «paccMmaTprBaeMoe yaepxaHue npeacraBnset cobor HenponopLuoHansHoe
BMELLATENbCTBO B MPABO 3a8ABUTENEN HA YBaXKEHNE YAaCTHOW XMU3HU U HE MOXET pac-
cMaTpuBaTbCs Kak Heobxoaumoe B AeMoKkpaTuieckom obuiectsex». [paBnTenbCcTBo
CoepnuHeHHoro KoponescTBa oTpearnposarno Ha gaHHoe pewexve ECIY, yoanus
3anMcu O HEBMHOBHbIX NLax M3 ceoux 6a3 gaHHbIx OHK u yHnyTOXMB BCe Buonoru-
Yyeckue obpasubl, B3ATble Y OTAEMbHbIX NKL, (BKMHOYasi ocyaeHHbIX). CTpaHbl CoBeTa
EBponbl nocnegosanu peweHuto ECIMY n Takke ctanu yganatb usnuiiHe cobpaH-
Hble 1 6e30TBETCTBEHHO CcoXpaHsoLmecs obpasubl. JaHHoe pelweHune ECIY bynet
COCTaBMATb UCTOYHWK B TOM YMCHE POCCUACKOIO NpaBsa, Npu HEKOTOPbIX OrOBOPKax'®.

Takum obpa3zom, fnyyLume NpakTukM TpedyT 3aKoHOAAaTENBHO PACCMOTPETL HEOO-
X0OQUMOCTb coxpaHeHus npocunert OHK n orpaHnymBaloT Cpoku XxpaHeHusl, 0COBEHHO
B MEHee Cepbe3HbIX Criydasx v (Unun) ecnm NpecTynneHme ObiNo COBEPLLEHO OETLMMU.

5. 3aknroyeHue

BesonacHOCTb reHOMHOM MHGOpMaLMKn TpebyeT BCECTOPOHHEro obecneyeHns Ha Mex-
AYHapoOHOM M HaumMoHarnbHOM ypoBHe. [1pu 3ToM oTAenbHble rocyaapcTea Bnpase
camu peluaTb, Kakyto cuctemy obecneyeHms 6e3onacHOCTM reHOMHOW MHpopMauum
OHU 13bupatoT. MexxayHapoaHble CTaHAapThl B 3TOM cdhepe HOCAT PaMOYHBIN XapakTep,
onpegensis rpaHnLbl PeryrnmpoBaHuns, HO He BMELLMBAsACb B AeTanu perynmpoBaHus
Ha HaUMOHarbHOM ypOBHe.

B Poccunckon ®enepaunm dopmmpyercsa cobcTBeHHasa cuctema obecnevyeHus
©e30nacHOCTH reHOMHOW MHbopmaLmm. MNpaBoBbIE OCHOBbLI A4S HEE YKE 3aN0XKeHbI,
XOTS MHOT1E BOMPOCHI, CBSA3aHHbIE C 00A3aTENbHOCTHI0 rOCYAAPCTBEHHOW FEHOMHOWN
perucTpaunm, XxpaHeHMeM reHOMHOM MHOPMaLMK U KOHTPOIA AOCTyNa K HeW eLle He
AeTanuanpoBaHbl U He yperynmpoBaHbl B NOMHOW Mepe.

B 1O e BpeMs K OCHOBHbLIM COBPEMEHHbBIM Yrpo3aM B cdepe obpalleHus reHom-
HOW MHbOpMaLumK, cToAwmMM neped Poccren n opyrumm ctpaHamu, criegyeT OTHeCTH
3aTpPaTHOCTb, HECAHKLIMOHMPOBAHHbIN AOCTYM, OLUMOKM, MAcCOBbIE CKPUHWHIM, 6e30T-
BETCTBEHHbIN COOp M 6E30TBETCTBEHHOE XPaHEHUE rEHOMHOW MHbopmaLumK.

8 Application nos. 30562/04 and 30566/04, S and Marper v United Kingdom, ECHR Judgment
of 4 December 2008.

' KanuHuyenko . A. K Bonpocy o konnuauu mexagy noctaHosneHnamu ECMY n KoHcTtutyumein
Poccuu B ceeTe no3nummn KoHcTuTyumoHHoro Cyaa P® // AkTyanbHble Npobrnembl pocCcUAcKoro
npasa. 2016. Ne 2. C. 42—48.
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AHHomauus. ®edeparbHbil 8epxosHbIl cyd epmaHuu obpamurics Kk Egpo-
nietickomy cydy Or1si MOfIKo8aHUs MOHAMUS «Yerioeeqeckuti aMbpuoH». Neped
Esponelickum cydom eriepsbie 803HUKIa HE0O6X0OUMOCMb paccMompems
KOHUEMUUI «UCrO0/Ib308aHUs SMOBPUOHO8 Yerioeeka 8 MpoMbIUIEHHbIX UU
KOMMEPYECKUX Uerisix», onpedesiums ux nameHmocrnocobHocms. [puHsmoe
peweHue bydem onpedensimb omeemsl Ha pasfiuyHbie 3adaHHbIe 80MPOChI,
8 YacmHocmu 80r1poc 0 Mom, OOIIKHbI J1U MIPUNOMEHMHbIe CMeos108ble
Kremku Krnaccughuyuposamacsi Kak «3MOpUOHbI». Hacmosiujasi cmambsi Ha-
ueneHa Ha aHanu3s nosuyuu Cyda EC e peweHuu no deny «Onueep bprocm-
ne npomus puHnuc eBx». B cmambee paccMampusgaomcesi hakmuyeckue
obcmosimenbcmea Oerna, ucrionib3oeaHHasi Cydom EC HopmamueHas basa.
Hacmosiwas cmambsi oxeambigaem 80rpoChl MpeyedeHmHO20 3Ha4YeHUsI
Oena «Onusep bprocmne npomus puHnuc eB», 8 mom 4Yucne nocrnedcmauti
01 uccnedosaHull 8 cchepe eeHoMa Yerioeeka.
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UHmMernnekmyasnbHasi cobcmeeHHOCMb, Hay4Hble uccredosaHusi, buomex-
Honoeuu, buomeduyuHa, 2eHOM Yernoeeka, 4Yernogeqyeckuli SMOPUOH.
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CONSEQUENCES OF THE EU COURT JUDGMENT
IN THE «OLIVER BRUSTLE V GREENPEACE EV» CASE FOR
GENOMIC RESEARCHES WITHIN THE EUROPEAN UNION

Abstract. The Federal Supreme court of Germany appealed to the European
Court of Justice for the interpretation of the term «human embryo». Before
the European Court of Justice for the first time there was a need to consider
the concept of «uses of human embryos for industrial or commercial pur-
poses», determine their patentability. The solution adopted will determine the
answers to the different questions asked, in particular the question whether
pluripotent stem cells must themselves be categorised as «embryos». This

' CrtaTbsi nogrotoBreHa B pamkax npoekta POOU Ne 18-29-14074 mk.
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YHUBEPCUTETA MocrnegcTeua pelteHrsa Cyoa EC mo geny «OnvBep BpiocTne mpotuvs 1 39
Unenn O.E. Kyracpwia (MIOA) MpyHMC eB» ana peryrnpoBaHVs reHoOMHbIX ccrefdosaHui 8 EC

article aim to analyze the EU Court position in the «Oliver Briistle v Green-
peace eV» case. The article discusses a factual backgraund of the case and
the requlatory basis used by the EU Court. This article covers consiquences
of the case as a legal precedent, including its meaning for research in the
human genome research field.
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1. BetynutenbHble 3aMmevyaHus

MpuHumMnuaneHbIi noaxon EBponerickoro Cotosa (EC) k perynmpoBaHuio aTudeckmx
BOMPOCOB B cdhepe BUOTEXHOMOMI C NPUMEHEHNEM AOCTMKEHNIA B 06NACTW reHeTUKN
BrnepBble oTpasuncs B peweHun Cyaa Eesponenckoro Cotosa (Cya EC) 18 oktabps
2011 r. no geny Ne C-34/10 «Onusep Bptoctne npotue MpuHnvc eB»2. MiccnepoBaHus
CTBOIOBbIX KIIETOK, 0COGEHHO B 00nacTy TOTUMNOTEHTHBIX CTBOMOBLIX KINETOK®, ABMS-
HOTCA NEPCNEKTUBHOM 06NacTbio GUOMEANLUHBI, MOCKOMbKY OHM 0bnaaalT NoTeHUn-
anom Ans NeYeHus pasnuyHbIX AereHepaTBHbIX U Apyrux 3aboneBaHuin Yyenoseka.
OCHOBHbIM MCTOYHMKOM TOTUMOTEHTHbLIX CTBOMOBLIX KIETOK SBMAKOTCS NIMLLIHME ONSlo-
[OTBOPEHHbIE ANLEKNETKN U AMOPUOHBI Ha PaHHEN CTaguu pasBUTKS, NMOMYYEHHbIE
nyTem akcTpakopnopansHoro onnogotsopeHus (AKO), koTopble Obinv nepeaaHs Ans
nccnenoBaHuii Mocne OkoHYaHus nedeHns becnnogms. OgHaKo, NOCKONbKY Takow Npo-
LieCC BKIMOYaET B Ce0s1 yHNUYTOXEHME XKMBOTO CYLLECTBA, KOTOPOE MOXET (MO KpanHen
Mepe TEOPETUYECKMN) Pa3BUTLCHA B YENOBEKA, TakMe UCCNeqoBaHUsA Bbi3blBAKOT CMo-
pbl. HeyamBuTenbHO, YTO NaTEHTOBaHWE NPOAYKTa TAaKOro pofa UCCNEeAoBaHNS Takke
BCTpEYaeT 3HauyMTeNbHOEe CONpPOTUBIEHME.

Vcnonb3oBaHne ambproHanbHbIX CTBOMOBLIX KINETOK, @ Takke naTeHTOBaHWE Npo-
LIeCCOB, NP1 KOTOPbIX CTBOSIOBbIE KIETKM U3BMNEKAOTCS U3 aIMOPUOHA, YKe Ha NpoTs-
KEHUWN ANUTENbHOIO BPEMEHN SABMAIOTCA NPEAMETOM ANCKYCCUMIN 00 3eKTUBHOCTM
1 6e30NacHOCTM TakUX METOAOB*, O TONKOBAHWUUN HAYYHbIX TEPMUHOB, O MPABOBOM pe-
rynMpoBaHnmM 3TUX NPOLIECCOB U, B KOHLIE KOHLIOB, rMyboKO 3aTparmBatoT npobnemy
BOCMPUSATUS C TOYKN 3PEHUS STUYECKUX U MOParbHbIX HOPM.

HacToswas ctatbs HaueneHa Ha aHanu3 nosuumun Cyana EC B pelweHun no geny
«Onueep bptoctne npotue MNpuHnuc eBx». B cTtatbe paccmatpuBatoTcs hakTnyeckue
obcTosTenbCcTBa Aena, ucnons3oBaHHas Cygom EC HopmaTtuBHas 6a3a. Hactoswas
cTaTbsi OXBaTbIBAET BOMNPOCHI NpeueneHTHOro 3HavyeHnsa gena «Onuneep bptocTtne
npotme puHNnc eB», B TOM Yncne NnocneacTsnsa Ans UccnegoBaHnin B cpepe reHo-
Ma YeroBeka.

2 Case C-34/10, Oliver Brustle v Greenpeace eV // European Court Reports. 2011. 1-09821.

3 TOTUNOTEHTHbIE CTBOJIOBbIE KMETKN — 3TO CTBOMOBbIE KINETKM, Y KOTOPbIX €CTb CMOCOBHOCTb
pa3BuBaTbCs B M0OYI0 KINETKY YenoBe4YeCcKoro Tena.

4 KanuHuyetko 1. A. 3anpeT KNOHNPOBaHWs B eBponerickoM npaee // KOHCTUTYLIMOHHOE NpaBo:
BOCTOYHOeBponevickoe 0603perme. 2002. Ne 4. C. 40.
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2. daKkTnyeckme oocrosaTenbCcTBa Aena

Cyn EBponetickoro Coto3a (Cyg EC) 18.10.2011 BbiHEC 3HAaKOBOE peLUeHne no aeny
«Onueep Bbptoctne npotne Greenpeace eB», kKOTOpoe COAEPXKUT OTBETLI HA YacTb
NOCTaBMEHHbIX (hyHAAMEHTaNbHbIX BONPOCOB.

HeobxooMmocTb B TaKOM peLLEHUM BO3HUKNA B XoA4e pa3buparenbCcTBa, KOTopoe
WHMLMMPOBarna HenpaBUTENbCTBEHHAsA opraHmn3aums «puHnucy», obpatumeLiasacs B de-
AepanbHbI nateHTHbIN cya Mepmanun (Bundespatentgericht) ¢ npocb6oit aHHynvposaThb
nateHT, BblaaHHbI B 1999 r. Onueepy bprocTne, KOTopbil B TO BpeEMS Oblr AMPEKTOPOM
NHCTUTYTa PEKOHCTPYKTMBHOM Hermpoburonornm BoHHckoro yHuBepcuTeTa. MarteHT kacan-
CS1 KM30NMUPOBAHHBIX N OYULLEHHBIX HEMPOHHBIX KIETOK-MNpeaLLeCcTBEHHMKOB, MPOLECCOB
MX NOMyYeHNs N3 IMOPUOHATbHBIX CTBOSIOBbIX KIMETOK M MCNOMb30BaHUSA HENPOHHBLIX
KMNeToK-NpeaLweCcTBEHHNKOB ANS NeYEHNst HEMPOHHBIX AeheKToB». DTU KNETKN npeaHa-
3Ha4YeHbl Ans nevYeHns HeMPOHHbIX AedekToB. [NepBoe NpoBeaeHHOe KIMMHNYECKOE Npu-
MEHEHME TaKVX KIETOK — 3TO NEeYEHNE NaumneHTOB, CTpaaatoLmx 6onesHbio MNMapkMHcoHa.

«puHNMc» ocnopuna aToT NaTeHT, n PegeparnbHbli NATeHTHBIN Cy4 NOCTaHOBWI,
YTO Ha OCHOBaHMK 3aKoHoAdaTeNnbCTBa FepmaHnm 1 ¢ yyetom ctaTbn 6(2)(c) Aupektu-
Bbl 98/44/EC?® (nanee — [unpekTvBa) AaHHbIN NATEHT SIBNSETCA HEQEUCTBUTENBHbIM,
MOCKOSbKY KacaeTcsi Kak CaMuX KNeTOK-NpeaLleCcTBEHHNKOB, MOyYeHHbIX U3 amMbBpuro-
HanbHbIX CTBOMOBbIX KIETOK YEroBeKa, Tak U MPOLIECCOB NPOM3BOACTBA 3TUX KIETOK-
npeawecTeeHHNkoB. Onueep Bproctne obxanosan gaHHoe pelleHue B ®eagepansHom
BEPXOBHOM cyae MepmaHmm®.

Oeno 6bino nepegaHo B EBponerickuin cyn ®enepanbHbiM BEPXOBHBIM Cya0M
lepmanum (Bundesgerichtshof) ans tonkosaHus ctatbn 6(2)(c) AupekTmsbl. Momrmo
nepBoOHaYanbHbIX y4acTBOBAaBLUMX CTOPOH, 3amMedaHus Obiny Takke npeacTaBreHbl
npasutenscTBamun Mpnangmu, Moptyranum, CoeanHenHoro Koponesctea u LLseuwnuy,
a Tarke EBponenickon komuccuen. MNMpu nepegade gena ®eneparnbHbid BEPXOBHbIN
cya NepmaHum noctasun nepef EBponenckum cygom Tpu BOnNpoca, KacarLwmxes na-
TEHTOCNOCOOHOCTN CTBOMOBLIX KNETOK B CBETE CT. 6 [IMPEKTUBbI.

MepBbIn Bonpoc, ctoaslwuni nepeq Cynom EC, kacancsa TonkoBaHust TepMuHa
«4ernoBeyeckui aMOpUOH» B CT. 6(2)(c) [MpekTrBbI C Lenbto onpeaeneHns «cdepsbl
OENCTBMA 3anpeTa Ha NaTeHTOCNOCOOHOCTb, YCTAHOBIIEHHOMO B 3TOM MOSTOXKEHUNY.

OTmeTuB, YTO 3aKkoHogatens EC HamepeBancs UCKMOUYNTL NAaTEHTOCNOCOOHOCTb
n306peTeHnii B TEX Criyvasix, Korga MOXET ObITb MOCTABIEHO MO Yrpo3y YeroBeyeckoe
pocTtonHcTBo, Cya EC npuLuen K BbIBOAY O TOM, HYTO «MOHATUE «4EII0BEYECKMIN aMOpH-
OH» MO cMbIcNy cTaTb 6(2)(c) OMpeKkTuBbl AOMKHO MOHMMATLCH B LUMPOKOM CMbICIIEY.
OT0 03HavaeT, YTO ONOAOTBOPEHHAS ANLEKNETKA, a Takke HEONNOAOTBOPEHHAs AlA-
LieKneTka, B KOTOpPYH ObINo NOMELLEHO SAPO, UMW HEONNOAOTBOPEHHAS ANLIEKNETKa,
KOTOPYHO MPOCTUMYNMPOBanNu K pa3aeneHunto 1 pa3BuTrio, AOMMKHbI pacCMaTpmBaThCS
Kak 3MOPMOH, MOCKOMbKY BCE OHU MOTYT pa3BMBaTbLCS B YEroBeKa.

5 Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the legal
protection of biotechnological inventions // OJ L 213. 30.7.1998. P. 13—21.

5 A Process Which Involves Removal of a Stem Cell from a Human Embryo at the Blastocyst
Stage, Entailing the Destruction of That Embryo, Cannot Be Patented // Press Release. No.
112/11. Court of Justice of the European Union. 8 October 2011.
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Cyn EC ocTtaBun OTKpbITbIM BONPOC O TOM, CriedyeT N paccmaTtpuBaTb CTBOMO-
BYIO KIETKY, MONyYEHHY0 OT YernoBeyeckoro aMbprnoHa, Ha ctagmm bnactoumTos, Kak
«4YernoBeveCcKnii IMOPUOH».

OH nopy4yun nepegarowemy cygy (a uMeHHo PegepanbHOMY BEPXOBHOMY Cyay
[epMaHMKn) BbIHECTU HA OCHOBE HAYYHbIX AOKa3aTenbCTB peLleHne o0 TOM, MOTyT fn
OHV PasBUTLCHA B YeroBeKa U B CBA3M C 3TUM AOIMKHbI N ObITh BKMOYEHbI B pamMKu
MOHATUSA «4YenoBe4eCcKoro aMbproHa» no cMbicny CT. 6(2)(c) AnpeKTuBsl.

Btopoit Bonpoc, ctosiBwuii nepen Cynom EC, kacancs pamok onpeaeneHms «umc-
nornb30BaHMe 3MOPUOHOB YErNoBeKa B NMPOMbILLIIEHHbIX UM KOMMEPYECKNX LIENSIX»;
B YACTHOCTM, BKIOMAET NN OHO MCMONb30BaHNEe 3MOPNOHOB YernoBeka B Hay4HbIX
Lensx.

Cyn EC otmeTtun, 4To uenbto [INpeKkTnBbl ABNSETCH peLLeHne BONpOCOB NaTeHTo-
CMOCOBHOCTU BUOTEXHOMOMMYECKMX N30OPETEHNI, @ HE PErynMpoBaH1e NCNorb30BaHNS
3MOpPMOHOB YernoBeka B KOHTEKCTE Hay4HbIX nccnegosaHnin. OgHako, NOCKonbKy na-
TEHTbI MO CamMON CBOEN NpMpoae NoAPa3yMeBaoT NPOMBILLIIEHHOE U KOMMEepPYecKoe
NPUMEHeHWe, UCKIIoYEHNE U3 NaTEHTOCNOCOBHOCTU NPUMEHSIETCH K «MCMOMNb30BAHNIO
3MOPMOHOB YenoBeka B NMPOMBILLIEHHbBIX UM KOMMEPYECKNX LIENsAX U Takke OXBaTbl-
BaeT 1CMOMNb30BaHNe 3MOPMOHOB YernoBeKa B LiensX HayYHbIX nccnegosaHuin». Cyn
EC Tarke 0TMeTunN, YTO aHanornyHbI BbIBOA Obin caenaH PacluMpeHHbIM anenns-
umoHHbIM coBeToM (PAC) EBponenickoro nateHTHoro Begomctaa (EMNB) B oTHOLWEHMM
ero TonkosaHus, npasuna 28(c) Npasun nMnNnemeHTauum K EBponenckon nateHTHowm
KOHBEHLMM, KOTOPOE BKIOYAET MAEHTUYHbIE UCKIodeHus’. Takum obpasom, Cyg EC
npuLen K BbIBOAY, YTO MCKMIOYEHNE M3 NaTeHTOCNOCOBHOCTH NCNONb30BaHUS aMOpUo-
HOB YernoBeKa OXBATLIBAET TakKe ero UCMonb30BaHMe B LIEMAX HayYHbIX MCCEA0BaHUN.

TpeTui Bonpoc, ctosBlunii nepeg Cygom EC, kacancsa nateHTocnoco6HOCTU U3o-
BpeTeHuns, KOTOPOe He MCMOMb3YET YenoBeYeckne AMOPUOHBI, HO TEM He MeHee ObIno
MONy4YeHO B pesynbTaTe KYHUYTOXEHUS YyenoBeyeckux ambpurmoHos». CneayeT oTme-
TUTb, YTO M30OPETEHNE NO NaTeHTyY, CTaBLLeMy NpeaMeToM Aena, npegycMmaTpusarno
NPOV3BOACTBO HEVPOHHbIX KNETOK-NPEALLIECTBEHHNKOB U3 CTBOMOBbLIX KNETOK, MOomy-
YeHHbIX 13 YenoBeYeCcKX AMOPMOHOB Ha CTaaMmn BnacToumcTbl, T.e. NpoLecca, KoTo-
PbI BbI3blBAET paspyLUeHne YeroBevecKoro ambpmoHa.

Ha ocHoBe kputepumeB yenoseyeckoro goctouHctsa Cya EC npuvwen K BbIBO-
Ay, 4To, ecnun n3obpeteHne GbINo NOMyYEeHO MYTEM YHUUTOXEHMS YernoBe4YeCcKoro
3aMbpuroHa, OHO SIBNSETCA HeNMaTEeHTHOCNOCOOHBLIM Aaxe B TOM Criyyae, Koraa yHuu-
TOXEHWEe NPOM30LLNIO «3a[0Nro A0 OcyLlecTBneHns n3obpeteHusay. Cya EC otme-
Tun, yto PAC ElB npuvwen kK aHanormyHomy BbiBOAY B CBOEM BbILLEYNOMSAHYTOM
pelweHumn®. Takum obpasom, n3obpeTeHne, TpebytLee NpeaBapuUTENbHOMO YHWY-
TOXEHNSI YeNIoBEeYEeCKOro IMOPMOHa UMK NCNOMNb30BaHNS YeNIoBEYECKOro aMOproHa
B KayeCcTBe OCHOBHOIO MaTtepuana, CTaHOBMTCH HENATEHTOCNOCOOHbIM, HE3aBUCH-
MO OT TOro, KOrga NPou3oLLO0 Takoe YHUYTOXEHME, NN HE3aBNCUMO OT TOrO, CO-
AepxaTtcs N B NaTEHTHOM cneundukaummn kakme-nnbo CCbiNkM Ha UCNonb3oBaHWe
4YernoBeyeckux aMOPUOHOB.

7 Decision of 25 November 2008, G 2/06 // Official Journal EPO. May 2009. P. 306. Par. 25
to 27.
8 Decision of 25 November 2008, G 2/06. Par. 22.
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3. HopmaTtnBHasn 6a3a

Cyny EC Heobxoanmo 6bino BnepBble pacCMOTPETb KOHLIEMUUIO «MCMONb30BaHMUS
3MOPMOHOB YernoBeKa B MPOMBbILLUIIEHHbBIX UM KOMMEPYECKMX Lensixy no cmeicny Au-
pekTuBbl 98/44/EC EBponelickoro napnameHTa n Coeta ot 06.07.1998 o npaBoBoi
3aLmTe BMOTEXHONOIrMYECKMX N300PETEHMI.

Llenb dnpekTuBbl 3aknoyaeTcs He TOMNbKO B CO34aHMM OCHOBbI 41151 NpaBoBON 3a-
LNTbI BUOTEXHONOTMYECKMX N30OPETEHMI, B YHACTHOCTM AN NOAAEPXKAHMSA U NOOLL-
pEeHNst MHBECTMLMI B 06nacT BMOTEXHONMOIMMN, HO 1 B YCTPaHEHUN pa3nuyuni B 3a-
KOHOAATENbCTBE M NPaKTUKe rocygapCTB-YrEHOB, YTO YCTAHOBMEHO B Nnpeambyrne
K paccmaTpusaemon [npektuse.

CornacHo cT. 1 (1) AnMpeKTuBbI rocygapcTBa-yneHbl JOMKHbI 3allmiiaTs buortex-
Hormorm4yeckme n3obpeTeHnsi B COOTBETCTBMM C HALUMOHambHbIM NAaTeHTHLIM 3aKOHO-
AaTenbCTBOM, KOTOPOE OHM AOIMKHbI MPU HEOOXOAMMOCTH CKOPPEKTUPOBATL C YHETOM
nonoxexun Oupektuebl. Ctatesa 1 (2) AnpekTuBbl npeaycmaTpmBaet, 4To a1a Qupek-
TMBa He HaHOCUT yulepba oba3aTenbCTBaM rocy4apcTB-4reHOB N0 MeXAyHapoaHbIM
cornatueHusam, B YactHoct TPUIMC n KoHBeHLMKM 0 Gruonormyeckom pasHoobpasuu.

Beuay ocoboro xapaktepa npegmerta, K KOTOPOMY OTHOCUTCSI MaTEHTOCMNOCO6-
HOCTb, @ MMEHHO XUBOW MaTepuu, [IMpeKkTnBa ycTaHaBnMBaeT OrpaHMYeHs Ha TO,
YTO NATEHTOCNOCOBHO, a YTo HeT. Tak, cT. 3 (1) AupekTuBbl 98/44 npegycmaTtpuBaer,
YTO HOBbIE N300OPETEHNS, KOTOPbIE NOAAAKTCS NPOMbILLIIEHHOMY NPUMEHEHUIO, Na-
TEHTOCMOCOOHBI, AaXXe €CINN OHM KacatoTcs NPOAyKTa, COCTOSILLEro n3 6uonornieckoro
MaTepuana unm cogepxkallero ero, Unu npouecca, NocpeacTBOM KOTOporo 6uonoru-
Yeckuin maTtepuan npov3soanuTtcsi, obpabaTtsiBaeTca nnm ncnonb3yetca. Kpome toro,
B CT. 3(2) AnpeKTuBbI Cka3aHo, YTO BUONOrMYecKkMin maTepmar, KOTopbIi M30NMPOBaH
OT OKpY)XatoLLien cpeapbl Unmn npov3seaeH NnocpeacTBOM TEXHUYECKOro npouecca, Mo-
XeT ObITb NpeaMeToM N306peTeHNst, aXe ecriv OH paHee BCTpeYarics B Npupoae.

BmecTe ¢ Tem cornacHo ct. 5(1) OupekTrBbl, «4eN0BE4ECKOE TEMO Ha PasfnUYHbIX
cTagusix ero hopMMpoBaHUS U Pas3BUTUSA TaK 3Ke, Kak U OTKPbITUE OAHOMO U3 ero ane-
MEHTOB, <...> He MOryT SIBMSATbCA NaTEHTOCNOCOOHbIMU M306peTeHnaAMny . OgHako
B COOTBETCTBMM CO CT. 5(2) OnpeKkTuBblI BO3MOXHO CrneaytoLee NCKnodeHne: «dne-
MEHT, N30NMPOBaHHbIV OT YEMNOBEYECKOTrO Tera Unm NHbIM 00pa3oM NPou3BeaEeHHbIN
C MOMOLLLbI0 TEXHMYECKOTrO npoLiecca <...> MOXET npeacTaBnsiTb coO0N naTteHTocno-
CcobHoe n3obpeTeHne, Aaxe ecrnm CTPYKTypa 3TOro afeMeHTa MAEHTUYHA CTPYKType
NPVPOAHOrO 3rEMEHTaY.

CrtaTbs 6 [MpeKTMBbI Takke yCTaHABMMBAET 3anpeTbl HA NAaTEHTOCNOCOBHOCTb.
B nyHkTe 42 npeamByribl FOBOPUTCS, YTO «TAKOE UCKITOYEHNE He 3aTparvBaeT u3o-
OpeTeHWin B TepaneBTUYECKNX UMW ANArHOCTUHECKMX LIENSAX, KOTOPbIE NPUMEHSATCA
K YernoBe4yeckoMy aMOPUMOHY U MONE3HbI A1 HEro».

Cyn EC B cBOMX BbIBOAaxX PyKOBOACTBOBANCS HE TOMbKO NONOXeHUaAMU OupekTu-
Bbl, HO TaKXXe M 3aKOHOAATENbLCTBOM rOCYyAapCTB-4I1EHOB, MEXAYHAPOAHbIM MPaBOM
N HayYHbIMW UCCIeqOBaHNSMM B paccMaTpuBaemon obnacTu.

AHanu3 BHYTPEHHEro 3akoHoAaTenbCTBa nokasarl, YTo Aaxe B rocyaapcTBax —
yneHax EC pasnuyanuce nogxoapbl K onpeaeneHmnio NoHATUS YenoBeYEeCKoro aMOproHa.
MOXHO BblAENUTb ABE OCHOBHbIE IPYNMbl FOCY4APCTB: YacTb NPUAEPXKUBANMUCH TaKoro
noaxoaa, Npy KOTOPOM YENoBEYECKMIN SMOPUOH CyLLECTBYET B pesyrnbraTe OnnoaoT-
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BOPEHMS, a Apyras — 4YTO OH CyLLEeCTBYeT C MOMEeHTa nepexoaa onmnogoTBOPEHHOM
ANLEKNETKN B 9HOOMETPUIAS.

Hanpumep, B 3ctoHmmn 3akoH «O6 NCKYCCTBEHHOM OMIOAOTBOPEHUN U 3aLumTe
3MOPUOHOBY» YCTaHABMNMBAET, YTO AMOPMOHOM SABMNSIETCA NIOA Ha paHHeW CTaamm pas-
BUTMS, HAYMHAA C MOMEHTA OMNNoA0TBOPEHUSA. TOYHO Tak xe 1 B lepmaHmum ambpu-
OH — 3TO ONNIOAOTBOPEHHAS YernoBeyveckas snLUekneTka, cnocobHasa pasBnBaTbCs CO
BpPEMEHM Kapuoramuu, 1 niobas KneTka, yaaneHHas U3 «TOTUNOTEHTHOrO» AMOPUOHa,
KoTopas cnocobHa pasnensTbcs U pa3smBaTbes B nHaneuayyma. B CoegnHeHHom Ko-
poneBcTBe 3akoH «O6 onnogoTBopeHun n ambpuonorun Yernoseka» 1990 r. rnacuT,
4YTO 3MOPMOH BKIOYAET ANLIO, KOTOPOE HAXOAUTCSA B MPOLECCe ONSIOA0TBOPEHUS UMK
npoxoauT nobor apyron nNpoLecc, CNOCOOHbIN MPUBECTU K AMOPUOHY.

B opyrux rocygapcreBax-uneHax, Takux, kak Koponesctso VicnaHusa nnm Kopones-
cTBo LLiBeuus, yenoBevecknii aMOPUOH CYMTAETCA TaKOBbIM C MOMEHTa nepexoaa
ARLeKneTkn B maTky.

Cya EC paccmoTpen Takke npumMeHsieMoe MexayHapoaHoe npaso. Tak, Hanpu-
mep, Cya ccbinancs Ha CornalleHune no ToproBbIM acnekTaM npaB MHTENMNEKTyanbHON
COBCTBEHHOCTM M Ha MIOHXEHCKYHO KOHBEHLNIO O BblAa4ye eBPOMNencKnx naTeHToB OT
05.10.1973", ¢ BHECEHHBIMU B Hee nonpaskamu, y4acTHMKOM KoTopoi EC He siBnisi-
€TCsl, HO KOTOPYHO Nognucany MHoOrve rocygapCTBa-4reHsi.

4. BeiBoabl M npeueaeHTHOe 3HaYeHne

Kak 1 BO MHOrMX Apyrux cny4asix, AaHHbI npeueaeHT Obin poxaeH npeoamumansHbim
3anpocom Cyaa EC, B kotopom Cygn EC He paccmaTtpuBan geno no cyLiecTsy, a oT-
BeYasn Ha BOMpOChkl OTHOCUTENBHO TONKOBAHMS EBPOMENCKOro npaea, NoCTaBfeHHbIe
B xofe pa3bupartenbcTea B HauMoHansHoM cyae'?. Bmecte ¢ Tem nosunums Cyna EC
Ba)KHa ANs NPUMEHEHNSI COOTBETCTBYHLLMX HOPM NpaBa EC He TonbKko B 3TOM fAene,
HO 1 B NOCNEAYIOLLNX.

Cyn EC 18.10.2011 BbIHEC B NEPBYIO 0Mepeab OTpULATENbHOE PELLEHNE O NaTeH-
TOCNOCOBHOCTN 3MBPUOHaIbHBIX CTBOMOBLIX KINETOK YerioBeka. B cBoeM pelueHmmn
Cyn EC noctaHoBwun, 4To nobas kneTka, nonyyYyeHHas 13 4enoBeyeckoro aMopuroHa,
obnagaet cnocobHOCTLIO pa3BMBaTLCS B YENOBeKa (BKITHOYas ONo40TBOPEHHYHO Sl
LIEKNEeTKy, HEONMOAOTBOPEHHYHO ANLIEKINETKY, B KOTOPYHO ObINO NOMELLEHO SAPO, He-
ONMoaOTBOPEHHYIO ALIEKNETKY, KOTOPYH NPOCTUMYNPOBANM K AENEHNI0 1 Pa3BUTUIO),
n aensetca HenateHTyemon. Kpome toro, Cyn EC Takke noctaHOBWM, YTO UCMOSb-
30BaHMe TaKoW KNeTKM ANs UccriefoBaHuii He AenaeT ee naTeHTocnocobHon. Takoe
n3obpeTeHne Takke He ByaeT NaTeHTOCNOCOOHbLIM B TOM YMCTE B Cryyasix, KOraa OHO

9 Opinion of Advocate General, 10 March 2011, Case C-34/10 // European Court Reports 2011
1-09821.

0 Opinion of Advocate General, 10 March 2011, Case C-34/10.

" EBponeiickas naTeHTHas KOHBeHLMS : ¢6. OOK. 2-e u3a. / nep. u BcTyn. cT. B. N. EpemeHko.
M. : BHUUIMW, 1998. C. 3—24.

2. KanuHuyeHko 1. A. 3awmta npaB poCCUACKUX YacTHbIX NnL B EBponerickom Coto3e B KOH-
TekcTe pewweHns Cyna EC no geny CumyTteHkoBa // 3akoH. 2008. Ne 1. C. 212.
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TpebyeT YHUUTOXEHUSI HENOBEYECKOro 3MOPMOHa NN €ro NCMOSb30BaHNUs B Ka4ecTBe
OCHOBHOro maTtepuarna. 9To pelleHne okasano 3HaYNTENbHOE BUsIHUE Ha Uccneno-
BaHWUS1 CTBOMNOBbLIX KMNETOK Y MHBECTULIMMN B 3Ty BaXKHYI0 0bnacTb.

[aHHoe pelueHne BNUSET Ha BO3MOXHOCTb MOMyYeHns 4eNCTBUTENbHON NaTeHTHON
3alUNUTbl HA MHOTUE U300pEeTeHMS, CBA3aHHbIE CO CTBOMOBLIMU KneTkamu, B EBpone.
Takum obpasom, EC cTomT 0CcoBHsIKOM OT Apyrnx topucamkunim, Takmx kak CLUA, raoe
HET OrpaHNYeHNin Ha NAaTEHTHYIO 3aLLUTY CTBOMOBLIX KMETOK, AaXe TeX, YTo Oblnu no-
nyyeHbl U3 YyenoBeveckoro ambpuoHa. OgHako, yunTbiBas, YTo nogaensowee 6onb-
LUMHCTBO KITMHWMYECKUX NCCreaoBaHWii CTBOSOBbLIX KIETOK B HACTOSLLEE BPEMS CO-
CpenoToYeHO Ha B3POCTbIX CTBOMOBbIX KNeTkax, 3pdeKT 3TOro peLleHmst MOXET ObITb
OTHOCUTENbHO HE3HAYUTENBHbLIM.

Cnepyet otmeTuTth, 4T0 Yy Cyna EC HeT oduumanbHOM IOPUCANKLUM B OTHOLLEHUN
ElNB, naHHoe pelleHne He ABnsieTcs opuandeckn obsizatenbHbiM Anst Hero. OgHako
TPyaHO noBepuTb, YTo EMNB OyaeT npoBoaMThb NONUTKKY, KOTOPas NPUBEAET K BblAave
naTeHToB, KOTopble ByayT BbI3bIBaThL CNopbl B rocyaapcteax EC; bonee Toro, cnegyer
NOMHUTb, 4To PAC ElB yxe BbIHOCUM peLLeHunsi B 3TOM Ayxe B cBoeM pelueHumn 2008 .,
OTMeYeHHOM Bbile'®. COOTBETCTBEHHO, BMOJTHE BEPOSITHO, YTO NPaBOBbIE NPUHLNMbI,
yctaHoBneHHble Cygom EC, 6yayT Takke npumenatsca EMB. Takum obpasom, nony-
YWTb NaTeHTbl Ha CTBOMOBLIE KINeTkU B EBpone Tenepb byaeT cnoxHee™.

Broatukn nogaepxanu pewenve Cyana EC, kotopoe 6b1n0 npososrnalleHo Jlac-
ce bpyyHom, cTapLunm MexxayHapoaHbIM COBETHMKOM «IpuHNMcy», nobenon B 6opbbe
3a 3aLUUTY YENOBEYECKOM XMU3HU U JOCTOMHCTBA OT KOMMEPYECKNX MHTepecoB. Ho
OvomeamuuHckasa nHaycTpus bbina rnyboko pasoyapoBaHa ncxogom gena. bproctne
3asABUn, 4YTO pelleHne EBponenckoro cyga «40CTOMHO COXaneHUs», NOCKOSbKY OHO
03Ha4aerT, 4To yyeHble EBponenckoro Cotsa, KOTopble 3aHUMAaKTCS paspeLLeHHbIMU
nccnenoBaHnaMY HYenoBeYeckMx SMOPUOHOB B HAYYHbIX LIEMsiX, HE CMOrYT NONb30BaTh-
Csi Nnogamun CcBOEro TpyAa, B TO BpeMsi Kak uccriegosareny B CoeamHeHHbIx LTaTtax
n Asumn 6ygyTt cBoboaHO 3TO AenaTtb.

K 2014 r. Cyn EC yTO4HMN, Y4TO NapTeHOreHeTn4eckn'™ akTMBMpoBaHHas snLekneTka
BCE e He NpeacTaBnsaeT cobor YenoBevecknii SMOPUOH, 1, Takum 06pa3oMm, paspeLumn
naTeHToBaTb CTBOOBbLIE KINETKM, NOMYyYEHHbIE U3 HEOMNIIOAOTBOPEHHbIX ANLIEKIETOK,
N CBSI3@HHbIE C HUMMW TEXHOMOIMMN.

5. 3aknroyeHue

Mo cBoen topugundeckon HanpaeneHHocTu npeueneHT Cyna EC no geny «Onueep
Bptoctne npotus puHnuc eB» HaxoguTcs B pycne peanu3aumu KoHseHumn OBbeno

3 Decision of 25 November 2008. Ne G 2/06.

4 Cohn I. European Court of Justice Decides on the Patentability of Human Embryonic Stem
Cells // Reinhold Cohn Group Newsletter. 01.10.2011. URL: https://www.rcip.co.il/en/article/
europe-european-court-of-justice-decides-on-the-patentability-of-human-embryonic-stem-cells
(accessed: 05.03.2019).

® OgHa 13 hopM NOMOBOrO Pa3MHOXEHWUSI OPraHM3MOB, NPY KOTOPOM XXEHCKME NONOBbIE KIEeTKU
(AViLekneTkn) pa3BmnBalOTCSt BO B3POCHIbIV opraHnamM 6e3 onnogoTBOpeHus.
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YHUBEPCUTETA MocrnegcTeua pelteHrsa Cyoa EC mo geny «OnvBep BpiocTne mpotuvs
Unenn O.E. Kyracpwia (MIOA) MpyHMC eB» ana peryrnpoBaHVs reHoOMHbIX ccrefdosaHui 8 EC

0 npaBax 4ernoBeka 1 GuomeanumHe 1997 r. n gpyrux gokymeHtoB CoBeta EBponbl
B AaHHOW cdepe’®. EBponerickoe nNpaBo BCTaro Ha CTpaXe 3TUYECKUX NMPUHLMMOB,
B COOTBETCTBUM C KOTOPbIMU 3MOPUOHLI YeNOBEKA, AaXe HE3AaBMCKMMO OT TOrO, KaKnMm
IOPUAMNYECKMM CTATyCOM OHM 06nafaaoT B KOHKPETHOM rOCYAapCTBE, HE MOTYyT ObITh
CO3daHbl A4S Lenern HayYHbIX 3KCMePUMEHTOB. OTOT NOAXO 3HAYUTENBHO YCITOXHMIT
npoBefeHne HayYHbIX 1 MegULMHCKUX UCCreqoBaHui B cpepe 4enoBeyeckoro, no-
CKOIbKY MMEHHO 3MBPUOHbI ABMAOTCS Hanboree NepcrnekTMBHON CPeaon NPUMEHEHUS
COBPEMEHHbIX FEHOMHbIX TEXHOMOTUNA.
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NMPABOBOE PEIYJINPOBAHME
FTEEHOMHbIX NCCITIEOOBAHUM
B COEOUWHEHHbIX LULTATAX AMEPUKW'

AHHOmMauyusi. B cmamee paccmampugsaromcsi HEKOmopble 80rpPOChl, Cesi-
3aHHbIe C OCywecmerneHueM rpasogozo peaynuposaHusi 8 cohepe 2eHOMHbIX
uccnedosaHuli CoeduHeHHbIx LLiImamoe Amepuku; yderneHo 8HUMaHuUe 20-
cyGapcmeeHHbIM opeaHaM, OCyWecmerisiouUM rpasosoe peaynuposaHue;
usy4eHbl 0CObeHHOCMU peayrupo8aHuUsi 8 Pa3fiuyHbIX Wwmamax, coesiaH 8bi-
800 06 omcymcmeuu eduHoobpa3usi 3akoHodameribHoU 6a3bl.
Knroyesnie crioga: adMuHucmpamugHoe rnpaso, 20cydapcmeeHHoe peay-
AHxenuka PaghasaneeHa niuposaHue, KOHMpPOosib U Had30p, 30pasooxpaHeHUe, 2eHOMHbIe Uccriedo-
CAXUIITAPEEBA, eaHusi, FDA.
acrnupaHm VHueepcumema
umeru O.E. Kymagpua  DOI: 10.17803/2311-5998.2019.56.4.146-151
(MIHOA)
sar.3472@yandex.ru A. R. SAKHIPGAREEVA,
125993, Poccus, 2. Mockea, PhD Student, Department of Administrative Law and Process of the Kutafin Moscow
yn. Cadosas-KydpuHckasi, 0. 9 State Law University (MSAL)
sar.3472@yandex.ru
125993, Russia, Moscow, ul. Sadovaya-Kudrinskaya, 9

GENOMIC LAW REGULATION
IN THE UNITED STATES OF AMERICA

Abstract. The article is devoted to several aspects of law regulation in ge-
nomics in the United States of America; the author examined the role of gov-
ernmental bodies within providing control and supervision, disclosed specific
examples of such regulations in several states, provided a conclusion about
the absence of their uniform regulation.

Keywords: administrative law, governmental regulation, control and super-
vision, healthcare medicine, genomic regulation, FDA.

CKMMM MHHOBauUuaAMK: oT ucrnonb3oBaHus AHK B kavectBe HocuTensa nHdop-
MaLuuMn 4O NPUMEHEHNs pefakTUPOBaHWS reHoMa YernoBeKka U CUHTETUYECKON
©uonoruun. B aTON CBA3M BONPOC NPaBOBOro PErynmpoBaHns reHOMHbIX UCCNeaoBaHuii
npuobpeTaeT Bce 6OnbLUy0 akTyanbHOCTb. B pamkax gaHHOM cTaTbun ByayT paccmo-
TPEeHbl BOMPOCHI MPaBOBOro perynMpoBaHNs reHeTU4EeCKUX TECTOB, FEHHON Tepanun
N reHEeTUYECKON HeQNCKPUMUHALNN.
Kak n ntoboe rocynapctso, CoeanHeHHble LLtaTbl AMepukn SOMmKHbI NPOSIBMNSATHL
0CcOo0yt0 6ANTENBHOCTL B OTHOLLEHUN Ka4eCcTBa NPOBOAMMbIX FEHETUYECKUX NCCNEno-

B HacTosLee Bpems 06LLECTBO CTANKMBAETCS C NPOPbIBHBIMU OMOTEXHONOrnYe-

" WccnepoBaHue BbINOMHEHO Npu onHAHCOBOW nogaepkke PODU B pamkax Hay4HOro npoekTa
© A. P. Caxunrapeesa, 2019 Ne 18-29-14002.
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BaHWIA; NosiBreHne Bce 6omnee TOMHOrO U LUMPOKOro AnanasoHa reHeTUYECKNX TECTOB
BO3naraet 0cobylo OTBETCTBEHHOCTb 3a obecneveHne JomKHOro Haasopa. [ns Bbl-
MONTHEHMS 3TOWN 3a4a4u MPUBIEYEH LUMPOKUI KPYr CyObEKTOB Kak rocyAapCTBEHHOTO,
TaK 1 YaCTHOrO CEKTOPOB K pa3paboTKe HaumMoHarnbHbIX pamMok 06ecrneyeHnst kayecTaa
reHeTMYeCcKoro TecTupoBaHus. MNMoBblweHne aPEKTUBHOCTN B aMePUKaHCKOW CUCTe-
Me 34paBOOXPaHEHMS B LIEMOM NEXUT B OCHOBE NPObnemMbl kKa4ecTBa MegULIMHCKOrO
obCcnyxmBaHus 1, cnegoBaTenbHO, ABMNSETCA NPobnemor u aAns perynupoBaHuns oesi-
TENbHOCTU reHeTUYecKMx TecToB. B aton cBasm B CoeanHeHHbix LTaTax paccmatpu-
BalOTCA M pa3pabaTbiBalOTCs MeExaHU3Mbl 06ecneyeHnst paBHOro JOCTYNa K reHeTnye-
CKUM TEeCTaM M1 NOBbILLEHUS NX Ka4eCTBa.

MNpaBoBoe perynupoBaHue reHeTUYECKNX TeCTOB

PerynupoBaHue geatenbHOCTM NabopaTopumn reHeTUYECKOro TECTMPOBaHMWS B HAaCTO-
silllee BPEMS OCYLLECTBNSAETCS B paMkax nonpaBok «O COBEPLUEHCTBOBAHNUMW KITUHW-
yecknx nabopatopuin» (CLIA)?, KOTOpble pacnpoCTpaHsT heaeparnbHoe AencTBre
noYTW Ha Bce knuHunyeckne naboparopumn CLUA. Monpasku (CLIA) npeanuceiBaoT
obsa3aTensHoe yyactue nabopaTtopuin B CUCTEME OCYLLECTBIIEHUSA KOHTPONSA Kaye-
cTBa®, obecneyeHnst HEKOTOPbIX KBANMMUKALIMOHHbLIX TPEBOBAHMI NPY FEHETUYECKMX
TECTUPOBAHUSAX, NPOBEAEHUSI NNabopaTopHbIX UHCTMEKLMIA (MpoBEPOK)*. B To Bpemsi kak
CLIA oTBevatoT 3a OoCyLLeCTBMNEHNE HaA30pa B paMkax nabopaTopHbIX UCTIbITAHWA,
HEeKOTOpble LUTaTbl CAMOCTOATENBHO OCYLLECTBSAT OLEHKY KayecTBa.

B HacTosiLLee Bpemsa Ka4ecTBO HAbOPOB A51s FeHETUYECKOro TECTUPOBAHKS, U3rO-
TOBIEHHbIX BHE KMMHWUYECKOW nabopatopuu (T.e. TECTOB, NPUOOPETEHHbIX KIMHUYECKON
nabopaTopuert y BHELLIHEro NOCTaBLUMKa), perynmpyeTcs YnpaBneHneM no KOHTPOso
3a npogyktamu 1 nekapctsamu CLUA (FDA). leHeTnyeckme TecThl, pa3paboTaHHble
«COBCTBEHHbIMU cunammny» (T.€. B KNMHUYECKOW nabopatopun), Takke nognexar pe-
rynuposaHuto FDA, npyn aToM nepeveHb peareHToB, MCMOoNb3yeMbIX 4515 NPOBEAEeHUS
3TMX UCTIbITAHUIA, PErynupyeTcsa 1 NpoAaxa HanpsMyro noTpebutensm sanpeLleHa.

OpHako nabopatopun MOryT NPoBOAUTL 4OOPOBOSBHYHO OLEHKY KBanudukalmmn
reHEeTMYECKOro TECTMPOBaHUA Yepe3 NpodeccrMoHarnbHble opraHmM3aunm, HanpuMmep
Konnepx amepukaHckux natonoroaHatomoB (CAP) unu AMepukaHCcKuin Konnemx
mMeaunuuHckon reHetukn (ACMG). CAP paspabotan pykoBogsiLume NpuHumMnbl Ans na-
GopaTtopun, NPOBOASALLMX 3TN UCNbITAHMA®. AHaNOrMyHble NpodeccMoHarnbHbIe opra-
HM3auun, Takne kak AMepuKaHcKoe 0OLLECTBO reHeTMKM YernoBeka 1 HaumoHanbHoe
o6LecTBO reHeTnyecknx koHcynesraHtoB (NSGC), Hapsagy ¢ rpynnamu 3awwmTel Nnpas

2 URL: https://www.cms.gov/Regulations-and-Guidance/Legislation/CLIA/.

3 Organization for Economic Co-Operation and Development. Genetic Testing: Policy Issues for
the New Millennium. Paris: Organization for Economic Co-Operation and Development. 2000.

4 Schwartz M. K. Genetic Testing and the Clinical Laboratory Improvement Amendments of
1988: Present and Future. Clin Chem. 1999 ; 45:739—745.

5 Promoting Safe and Effective Genetic Testing in the United States: Final Report on the Task
for on Genetic Testing / Holtzman N. A., Watson M. S. (eds.). Washington, DC, 1997. URL:
http://www.genome.gov/10001733 (accessed: 13.05.2018).
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nauMeHTOoB 1 APYrMMK OpraHm3aumsiMu, paspabotanu ctaHaapThl ANs KIMHUYECKMX
TECTOB, KacawLimecs UHHPOPMUPOBAHHOIO COrMacusl, NPaKTUKN KOHCYNLTUPOBaHMS,
YMECTHOCTM NPOBEAEHMS TECTOB U Ap.

B noknage NIH-DOE 1997 «O reHeTu4eckom TeCTMpoBaHUM» Obl0 OTMEYEHO He-
CKONnbKo obracTten obecneyeHns ka4ecTBa B pamMmKax reHETUYECKOro TECTUPOBaHUS,
KOTOPbIE HYXXOAKTCH B YYYLIEHUN, MPU3HAHO, YTO TEKYLLMIN HAA30p HEAOCTAaTOYEH
Ansi obecneyvyeHns Hagnexallero KOHTPOss Ka4ecTBa B reHETUYECKOM TECTUPOBAHMN.
HauwnoHanbHbI nccnenoBaTensckuii MHCTUTYT reHoMa yenoseka (NHGRI) 6bin ocHo-
BaH B 1989 r. kak HaumoHanbHbIN LeHTP nccrnegoBaHuin Ans pykoBoAcTBa MexayHa-
POLHBIM NMPOEKTOM reHOMa YenoBeKa U ABMSIETCA YacTbio HauMoHanbHOro MHCTUTyTa
3gpaBooxpaHeHust (NIH), HaunoHanbHoro areHTcTBa MEAMLIMHCKMX UCCreaoBaHNN.

B anpene 2003 r. 6bI10 ycnewHo 3aBepLUEHO OCYyLLECTBNEHNE NpoekTa «eHoMm
yenosekay, rMaBHOW LESbI0 KOTOPOro ABNANOCh cekBeHupoBaHue 3 mapa OHK, co-
CTaBMSAOLLMX KHATY FEHETUYECKNX UHCTPYKLMIA Ans Yenoseka. [locne 3aBepLueHns npo-
ekta «'eHoM yenoBekay, MHctutyt NHGRI npodmHaHcrpoBan 1 npoBen uccneaosa-
HME C LEenbio BbISIBUTb POrib, KOTOPYHO UFPAET rEHOM YeroBeKa B BONPOCaX 340POBbS
1 NpeBEHTMBHOCTWN 3aboneBaHuin 1 natonoruii. B cooteetcTBum ¢ goknagom NIH-DOE
0 reHEeTUYECKOM TECTMPOBaHMK Obin chopMrpoBaH KOHCynbTaTUBHbIA KOMUTET MO re-
HeTuKe, 300poBblo 1 obuiectBy (SACGHS), paHee Ha3biBaeMbit KOHCynbsTaTMBHBIM
KOMUTETOM MO reHeTu4eckomy tectupoBanuto (SACGT).

CTOUT OTMETUTB, YTO B HacTosILLee BpeMs BeQyTcsa aguckyccum o6 obecnedeHmm
KayecTBa reHeTu4eckux nccregosaHuin yepes SACGT, a Tenepb 1 yepe3 SACGHS,
B TOM YMCIE O TOM, KaK TeCTbl, pa3paboTaHHble CaMUMK KIIMHUYECKMMU nabopaTopu-
AMK, OOMKHbI perynupoBatbes FDA 1 kak TecTbl 4OmkHbI BbiTh KnaccuduunpoBaHsl
N YHUPMLUMPOBAHbI 115 NPaKTUKYIOLWMX Bpayven.

Mo mepe pa3BuUTUSI NOTEHUMANA reHETUYECKOTO TECTUPOBAHNUS Y FEHOMUKU B LIENOM
CoenuHeHHble LLTtaThl yxe cenvac MoryT NpoBOAUTbL CaMble pa3HOObpasHble reHeTuYe-
CKue uccnegoBaHus BO BCEM MUPE, HO eLle NpeacTouT BbIACHUTb, HACKOSbKO XOPOLLIO
3TV TecTbl ByayT OLEHeHbI. B TO e Bpems B ApYrMx CTpaHax HYXHO 4acTo nepecekaTtb
MeXayHapoaHble rpaHuLbl, YTOObl caenaTb reHeTUYECKUIA TECT AOCTYMHbIM AN nauu-
eHTa (Hanpumep, B eBponenckux ctpaHax). CoeanHeHHble LLTaThl MMeT 3ameTHoe
NPeMMyLLECTBO, MOTOMY YTO Y HUX HET HW HaUMOHarnbHbIX 6apbepoB, HY Pa3NUYHbIX
HOPMAaTMBHbIX PAMOK AN X NPEOAONEHNS.

TeMm He MeHee Takke npeacTaBnsaeTcs, YTo pyHaaMeHTanbHble HEPaBEHCTBA
B cucteMe 3gpaBooxpaHeHunsi CLUA moryT npensaTcTBoBaTh ycunmsam no obecneveHuto
paBEHCTBA M HEOUCKPUMMUHALIMN B FTEHETUYECKNX TECTaX.

3anpeT reHeTU4YeCcKom AUCKPUMUHaUNUN

B 1995 r. uneH Konrpecca Jlynsza Cnotep n ceHatop Onumnusa CHoy npeacTtaBumnm
nepBbI NPOEKT dheaeparnbHOro 3aKoHa, 3anpeLLaroLLero reHeTUYECKY ANCKPUMMHA-
uno, — «O HegUCKpUMUHALIMN FrEeHETUYECKON MHOpMaLn B MEOULIMHCKOM CTPaxo-
BaHUM» (GINA)E. 3akoH Gbin NPUHAT NULLL Nocre 13 neT 3akoHoA4aTeNbHbIX YCUNUIA

6 Cant HaumoHanbHoro nccrnenoBaTenibckoro MHCTUTYTa «F'eHom Yenosekay. URL: https://www.
genome.gov/27568492/the-genetic-information-nondiscrimination-act-of-2008/.
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n noanucaH lMNMpeangeHtom [hxopaxem Y. bywem 21.05.2008. [JaHHbIM npaBoOBOW akT
3alUMLIaeT amepurKaHLEeB OT AUCKPUMUHALMN HA OCHOBE WX FreHEeTUYECKon Hdopma-
unn Kak B 06nactTu MeaMUUHCKOro cTpaxoBaHus (pasa.n l), Tak n B cpepe 3aHATOCTU
(pasg. ).

B obnacTtn MeguumMHCKOro CTpaxoBaHUs OH BHOCUT MOMNPaBkM B P 3akOHoAaTerNb-
HbIX akToB, B TOM ymncre B 3akoH 1974 r. «O neHCcMoHHOM obecneyeHnm paboTHUKOBY
(ERISA), 3akoH «O rocyaapctBeHHol cnyxbe 3gpaBooxpaHeHunsa» (PHSA) n Kogekc
0 BHyTpeHHux goxogax (IRC) yepes 3akoH 1996 r. «O coxpaHeHUn MeanLMHCKOTO
CTpaxoBaHUs U NePCOHUMULMPOBAHHOM yyeTe B 3apaBooxpaHeHun» (HIPAA), a Tak-
xe 3akoH «O coumanbHOM obecnedeHnny, ¢ Tem YToObl 3anpeTuTb MegUUMHCKUM
CTpaxoBLLMKaM y4acTBOBaTb B FEHETUHECKOW AUCKPUMUHALIMN,

3akoH «O6 nHBanuagax» (Americans with Disabilities Act; ADA) 3anpeliaet amc-
KpUMMHaLMIO B cchepe 3aHATOCTM, OOLLECTBEHHbIX YCNYT, XXUIbsA U CBA3M HA OCHOBaHUM
nmetroenca nHBanugHocTn. Tak, B 1995 r. Komnccumsa no Bonpocy paBHbIX BO3MOX-
HocTen 3aHaTocTu HaceneHus (Equal Employment Opportunity Commission; EEOC)
onybnvkoBana cBOK No3muuto, cornacHo kotopon 3akoH «O6 nHBanuaax» 3anpelua-
€T AVCKPUMMHALMI0 Ha OCHOBE FEHETMYECKON MHAOPMaLIMK, KacatoLlencs 6onesHy,
HeZyroB Unu apyrmux pacctponcts. Ha nocnegytouwem cnywaxdmm B CeHate B 2000 r.
komuccap EEOC lNon Munnep Takke NogTBEpAMn, YTo nonoxeHns 3akoHa «O6 vH-
Banmaax» ADA «MOXeT ObITb MCTONKOBAHO Kak 3anpeLyatoLiee QUCKPUMUHALIMIO NP
npveme Ha paboTy Ha OCHOBE reHEeTUYECKON MHpopMaLnny.

OpHako MHeHne Komunccumsi no BONpocy paBHbIX BO3MOXHOCTEN 3aHATOCTU He
NMeLoT 00s3aTeNbHON PUANYECKOW CUMbl, U BONPOC O TOM, 3awuwaet nn ADA ot
reHeTUYEeCKOM ANCKpUMMHALUN Ha pabodeM MecTe, HMKOr4a He NPOBEPSIICSA B Cyae.
17.05.2016 B CcBSA3M C BbIMYCKOM M3MEHEHHbIX NpaBun, kacatowwmxest GINA n o3gopo-
BuTenbHbIX nporpamm (cm. GINA n Wellness Programs), EEOC BHecna nsameHeHus
B npaBuna ADA, 4To6bl N03BONUTL paboTtogaTensiM npeanaratb CTUMYnbl A1 COTPyA-
HMKOB, KOTOpbIe A0OGPOBONBHO NPEAOCTaBNAT MHPOPMaLMIO O 3A0POBLE, CBA3AHHYHO
C VHBaNWOHOCTLIO, B LIENSX 0340POBMEHMS.

B nameHeHHbIx npasunax ADA Takxke roBopuTcs, YTO O340POBUTENbHbIE MPO-
rpaMmmbl MOryT TpeboBaTb MEAULMHCKUX OCMOTPOB Y4aCTBYOLNX COTPYAHUKOB. Ko-
MUCCHKsI NO BONPOCY PaBHbIX BO3MOXHOCTEW 3aHATOCTM 3asBuna, 4To cbop nHdpop-
Mauumn, CBA3aHHOW C UHBANMOHOCTLIO, U NPOBEAEHNE MEeOMULIMHCKMX OCMOTPOB AnNs
030POBUTENbHbIX MPOrpamMmm GyaeT AOMYCTUMbBIM TOMBLKO NPY YCNOBUM COBNOAEHUS
paboTogatensamm CyLLECTBYIOLMX MEP 3aLnTbl OT AUCKPUMUHALMMN U HEPa3rMaLLeHs,
npoankToBaHHbiX ERISA n HIPPA. lonyCTUMOCTb NpeanoXeHns CTUMyrnoB B 06MeH
Ha nHdOpPMaLUo 0 300pOoBbE PABOTHNKOB 3aBUCUT OT AOOPOBOMLHOIO XapakTepa 03-
[OPOBUTENBHbLIX MPOrpamm.

ADA vncnonb3oBancs pabortogaTenem Afisi ocnapuBaHus NPakTUKN reHeTU4ecKo-
ro TectupoBaHus. B 2001 r. EEOC nogana nck npoTuB xenesHou goporu Burlington
Northern Santa Fe (BNSF) 3a TecTMpoBaHne CBOMX COTPYAHUKOB Ha HanNu4ne penko-
ro reHeTM4eckoro 3aboneBaHus (HacCNeaCTBEHHOW HEponaTuM C NOABEPKEHHOCTBIO
K napanuyy ot caasneHuss — HNPP), koTopoe BbI3bIBaET CMHAPOM 3ansCTHOrO KaHana
N, Kak crneacTBue, CNOXHOCTU B paboTe MaluMHUCTOB. [peactaBuTenm xenesHono-
POXXHOWM KOMMaHUW yTBEPXXAAmNM, YTO TeCTUpOBaHMeE BbiNo cnocobom onpeneneHus
TOro, ObIN NN BLICOKWI YPOBEHb TPABM OT MOBTOPSAOLLUXCSA CTPECCOB Cpeaun ero co-
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TPYQHMKOB, CBsI3aHHbIN ¢ paboToi. MNMomumo TectupoBanus Ha HNPP, onnavvBaembie
KOMMaHMEeN Bpa4n Takxke Obinv NPOUHCTPYKTUPOBAHbI MPOBEPSITL HEKOTOPLIE ApYyrue
MeOuLUUHCKME JaHHble, Takue Kak anadet n ankoronnam. EEOC 1 BNSF o6bsaBunu
0 nocpegHuyeckom yperynuposanum B 2002 r.

CyLiecTByeT MHOXECTBO roCcyapCTBEHHbIX 3aKOHOB Af1si 3aLUMTbl aMeprKaHLEB OT
reHeTMYeCKOM ANCKPUMUHALIMMN, XOTSI 3TU 3aKOHbI CUITBHO Pasnun4yaroTcs no oobemy,
npumeHMmMocTn n obbemMy npepgoctaensemon 3awmTbl. GINA ycTaHaBnMBaeT MUHK-
MarbHbIN YPOBEHb 3aLlLnTbl OT rEHETUYECKON ANCKPUMUHALMM N HE OFPaHNYMBAET 3a-
KOHbI LUTaTa 6onee CTPOrMmMn Mepamm 3aLLmnThI.

Cawmble nepBble rocy4apCTBEHHbIE 3aKOHbI ObINM COCPEAOTOUEHbI HA KOHKPETHbIX
reHeTn4eckmx orpaHnyeHusx. Hanpumep, CeBepHas KaponvHa 6bina nepebiM LUTATOM,
KOTOPbIV 3anpeTun AMCKPUMUHALMIO NO MPU3HAKY CEPNOBMAHOKINETOYHON aHoOManuu.
B 1991 r. wrat BuckoHCKH Gbin NepBbIM LUTAaTOM, KOTOPbIV NpeaoTBpaTuI AUCKPUMU-
HauuMIo No NpoAaxe reHeTnyeckmx TecToB. B HacToswee Bpems B 48 wtatax u okpyre
Konymbusi npyHATLI 3aKOHbI, 3anpeLiarLmne reHETUHECKYH OUCKPUMUHALUNIO cpeam
NOCTaBLUMKOB MEAMLIMHCKOrO CTpaxoBaHus. 35 WTaToB (3a ucknoyeHnem wratos Muc-
cMcunY 1 BalLMHITOH) pa3gensioT NoNMTHKY rocyaapcTea, HanpaBeHHY Ha NpeaoT-
BpaLLEeHNe reHeTUYECKON ANCKPUMMHALMM NPU TPYAOYyCTPONCTBE' .

WNccnepoBaHmsa B 06nacTvt reHHON Tepanum (Mnuv reHoTepanmu) ¢ Lenbio ucnpaene-
HWUSI TEHETUYECKNX AedEKTOB METOAAMU FEHHOW NHXEHePUU TakkKe SABMATCA Npeame-
Tom ocoboro perynupoBaHust B CLUA. HaunMoHanbHble MHCTUTYThI 34paBOOXPaHEHMS
(NIH) oTkasanucb oT 060C06NEHHOro perynMpoBaHns UCMbITaHUIA FTeHHOW Tepanuu;
Tenepb UccneaoBaHns B obnacTtu reHotepanun 6yayT paccMaTpmBaTbCsi B pamKax
NpaBOBOro PErynMpoBaHns Hapsay ¢ APYrMMU KITMHUYECKUMU UCTbITaHusaMU. Hecmo-
TPS Ha TO, YTO U3MEHEHWNE YCTPAHSIET OAMH M3 aOMUHUCTPATMBHbIX 6apbepoB HOpP-
MaTMBHOIO NPaBOBOIO PeryrnMpoBaHuns, UCMNbITaHWUS FTEHHOW Tepanuu no-npexHemy
[OOIKHbI OTBeYaTb TpeboBaHUsiM 6€30NacHOCTM 1 3TUKM YNpaBneHUsi N0 CaHUTapHOMY
HaZ30py 3a Ka4eCTBOM NULLEBbLIX NPoaykToB 1 meamkameHToB CLUA (FDA) u, kak n Bo
BCEX KIMHUYECKNX NCCNEAOBaHWAX, AN NPOAOIMKEHUS UCMbITAHUS TEHHON Tepanmm
no-npexHemy octaetcs obsa3arensHoe TpeboBaHue nonyyeHns crtatyca «ogobpeHo»
OT perynmpyoLmnx opraHoB.

N3meHeHne, nposiBuBLLEECS B OCNABneHnmn KOHTPOMs MPaBOBOrO PErynmpoBaHuns,
NPYBENO K HEOAHO3HAYHOW peaKLMM HEKOTOPLIX YYEHbIX, CneLmanucToB B obnactu
FEHETUKN, He BCE U3 KOTOPbIX NPEACTaBNsaTCS aBTOPY pauMoHanbHbiMU. Tak, No MHe-
Huto ampekTtopa NIH goktopa ®paHcnca Konnunsa n kommnccapa FDA goktopa CkoTtTa
lotnnba, «bonblLue HET 4OCTaTOYHbIX AOKA3aTeNbCTB, YTOObI YyTBEPXKAATb, YTO PUCKM
reHHOW Tepanuu NOMHOCTLIO YHUKANbHbI UK HENpPeAckadyeMbl — Unn 4To obnacTb
TpebyeTt ocoboro Haa3opa, KOTOPbIV BIXOAMT 3a paMKu CyLLECTByOLWMNX Anst obecne-
YeHns 6e3onacHOCTUY.

PaHee npoTokonbl UCMbITaHWI, TOA0BbIE OTYETLI U OTYETLI O CEPLE3HbIX HEXena-
TENbHbIX ABMEHUSX A0MKHbI by NnpeactaensaTbes kak B NIH, Tak n B FDA, 4To npu-
BENo K y6nMpoBaHuio OyHKLMIA KOHTPOSbHBIX Y HAA30PHbLIX BEAOMCTB U YBENUYEHNIO

7 Genetic Discrimination and Other Laws. National Institute of Health, National Human Genome
Research Institute. URL: https://www.genome.gov/27568503/genetic-discrimination-and-other-
laws/.
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aOQMVHMUCTPaTMBHOWM Harpysku cneumanuctos-uccnegosarteneit. NMoatomy NIH paspabo-
Tan HoBbIE MMaHbl MO YNPOLLEHWIO YNpaBneHns 6€30MacHOCTLIO B UCMbITAHUSIX TEHHOWN
Tepanuu B CLUA nytem BHeceHus nameHenun B Pykosoacteo NIH no nccnegosaHmsam
C y4acTMeM MOMEKYN PEKOMOMHAHTHBIX UM CUHTETUYECKNX HYKITENHOBBIX KUCHOT.

[MockonbKy Haa30p 3a UCMbITaHMAMM FreHHOW Tepanuu Tenepb byaeT ocyllecT-
Brnatbca FDA, NIH npusbiBaeT KoHCynsTaTuUBHbIM KOMUTET N0 pekombuHaHTHon JHK
(Recombinant DNA Advisory Committee, RAC) BHOBb COCPEAOTOMNTL CBOE BHUMAHMWE
Ha «Hay4HbIX, 6e30MacHbIX U 3TUYECKMX Npobnemax, CBA3aHHbIX C NOSABMSAIOLLENCS
BuoTtexHonorneny. OgHako He BCe NOAAEPXKMBAIOT AAHHBIE UBMEHEHMS.

B aton cBA3n npeacTtaBnsieTcs BO3MOXHbBIM COMacUTbLCS C TOYKOM 3peHus cneuu-
anucTta no 6GuomeguuUHcKon aTnuke B CTOHOPACKOM yHUBEPCUTETE U YrneHa KoH-
CynbTaTUBHOIO kKoMUTeTa Nno pekoMouHaHTHon OHK npodeccopa Munapeaa Yo, uto
cenyac He BpeMs npeanpuHMMaTh Kakme-nnbo aencTenst (KOPEHHbIE N3MEHEHMS),
OCHOBBbIBasiCb TOMbKO HAa HaLUMX 3HAHUAX O BO3MOXHbIX PUCKax, Tak Kak B AENCTBU-
TENbHOCTU Mbl HE BCerga AOMNOAMNMHHO NOHMMaeM, Kak paboTaeT MexaHU3M reHHOM
Tepanum®. BaxkHO NOHMMAaTb, YTO NpaBuIa, 0 KOTOPbIX UAET PeYdb, PETYIIMPYIOT FEHHYIO
Tepanuto, koTopas nameHsieT IHK gns neyeHus 3aboneBaHuin nocre poxaeHus, a He
N3MeHsieT aMOPUOHBI, AirLa nnn buomaTepuan, YToObl BHEAPUTL TakuM 06pa3om no-
CTOSIHHbIE U3MEHEHMS, KOTOpbIe ByayT nepeaaBaTbCsa Yepes NoKoneHus. ATo 3anpe-
LLIeHO AeNCTBYOLWMM 3aKOHOAATENbCTBOM.

B cBA3W ¢ 3TUM NpeacTaBnsaeTcsi BO3MOXHbIM COrMacuTbCs C No3uumen gupektopa
LleHTpa reHeTukm n obuectsa CLUA Mapcu JaprHoBcku, BbICTynarLen 3a Haa3op
N OTBETCTBEHHOE UCMONb30BaHNe GUOTEXHONOMMIN®, 0 HEOBXOAMMOCTY YKPENMEHNS
KOHTPOMbHOro 1 Hag3opHoro annapata FDA ans uenen 6esonacHoro n adgekTmB-
HOro NPaBOBOrO PErynuMpoBaHnst UCCNIe4OBaHMIN B 00NaCcT FeHOMHbIX UCCIEeA0BaHUN.
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AHHOmMauyus. Cmamss nocssueHa rnpobreme mepbi ceob00bi 8 opuduye-
CKU 3Ha4YuMom rnogedeHuu uccriefogamerisi, Usydaroueao eeHemu4yeckul
mMamepuarn u cesi3aHHbIl ¢ HUM KOMIoOHeHmM. Llenb cmambu: cghopmupo-
8amb rpedcmasrieHue 0 mpaHcgopmayuu cmerneHu ropududeckoli ceobo-
Obl uccriedosamerisi pu U3y4YeHUU 2eHemu4ecKux Mamepuasnos. B cmamse
nposodumcs udesi HeobxoOumMocmu hopMuUPO8aHUSI KyIibmypbl C80600bI
Hay4yHo20 meopyecmea, criocobcmaeyrowell 380/1H0LUUOHHOMY Pa3guMmuio
HayyHoU Mbicriu Onsl npakmuyeckol OessmernbHocmu. B pabome akueHmu-
pyemcsi 6HUMaHue Ha ucmopuu gorpoca, npobreme rnposedeHus: 2eHemu-
YeCKUX U CMEXHbIX C HUMU uccriedosaHull, Ha Monumu4eckux u rnpasosbix
02paHUYeHUsIX MO3HaHUs U ¢hOpM 8bipaxKeHUs1 pe3yribmamos uccriedosaHudl.
Henaemcs akueHm Ha mpaHcghopmayuu nodxoda K 2eHemu4eCcKUM uccrie-
dosaHusIM Ha cospemMeHHOM amarie. [Npexde ece2o amu uccriedosaHus Ha-
YuHaom umMems npakmu4YeckKoe 3HadeHue, mpaHcgopMUPyemcsi ux porib
8 rpasornpuMeHuUmebHoU npakmuke.

Knroyesnble cnoea: eeHemuka, eeHOMHbIe uccriedosaHusi, Mepa npasa, Mepa
€80600kbI, no3HaHue, npaso, PUOUYEeCKU 3Ha4UMOoe rnosedeHue.
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GENETIC RESEARCH AS AN EXAMPLE
OF THE TRANSFORMATION OF THE MEASURE
OF LAW IN A LEGALLY SIGNIFICANT BEHAVIOR

Abstract. The article is devoted to the problem of the measure of law in
a legally significant behavior of a researcher (scientist) who study genetic
material and related components. Articles purpose is to create an idea of
transformation of the measure in researcher behavior during the studying of
genetic materials. The article suggests that there is the necessity of forming

" WccnepoBaHue BbINOMHEHO Npu onHAHCOBOW nogaepkke PODU B pamkax Hay4HOro npoekTa
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a culture of freedom of scientific creativity that contributes to the evolutionary
development of scientific thought that is adapted for a practical activity. The
article focuses on the history of the issue, the problem of conducting genetic
(and related) studies, on the political and legal restrictions of cognition and
the forms of the expression of researches results. The main point is that the
approach to genetic researches is transforming and, first of all, that genetic
researches are starting to play a role in law enforcement practice.
Keywords: genetics, genetics research, measure of law, measure of free-
dom, cognition, law, legally significant behavior.

3MEHEHUs1 B NPaBOBOM perynmpoBaHnm 06LLEeCTBEHHbIX OTHOLUEHU ONKTY-

IOTCA NX pa3BUTMEM B pasHbIX cdepax M3HWU. MeHeTudeckne nccrnegoBaHns

N UX NpaBoOBOE perynmpoBaHne — npobriema, NocTaBneHHas He B yrogy no-
NNTUYECKON BOSle, OHA BCTAET OCTPO U OOBbEKTUBHO BBUAY TEXHOOIMYECKOTO U Me-
OWLMHCKOro nporpecca.

O/J,HI/IM N3 KINK4eBbIX TE3NCOB HaCTOFILLLeIZ paGOTbI ABIAETCHA TO, YTO reHOMHbIe UC-
CrefoBaHUs BbICTYMatOT NPOSIBIIEHNEM TpaHCopMaLum Mepbl CBOGOAbI B OPUANYECKN
3Hauumom nosegeHun. MNpu npoBeaeHUN MObIX MEANLIMHCKNX UCCNEAOBaHWI Bceraa
BCTAtOT 3TMYECKNE, MEAVLMHCKNE 1 topuanyeckme Bonpockl. [py oTBeTe Ha 9T BONpo-
Cbl 0OLLECTBO [laeT onpefeneHHyto OLEHKY, KoTopas He Bceraa GbiBaeT 0iHO3HAYHOW?.

C nameHeHnem cteneHu CBOﬁOJJ,bI JNMMYHOCTU Heo6XOJJ,VIMO CBA3bIBATb HE TOJNTIbKO
nosefeHne Bpayva unm y4eHoro, KOTopbI MPOBOAUT rEHETUYECKOe NCCrieoBaHne, Ho
1 NoBeAeHMe N, KoTopble 0bnagatoT unu He obnagaoT MHopmauuer o 3abonesa-
HUWM KOHKPETHOIO YenoBeka. Tak, fogu, Y KOTOpbIX NPUCYTCTBYIOT XPOMOCOMHbIE 3a-
boneBaHus (He Bcerga NposiBnsoLMecs B AETCTBE M FOHOCTU M He BCerga AnarHocTu-
pyemble BOBPEMSI), MOTYT BhIMMSAETb NO-4PYroMy, UMETb MHOE NoBedeHWe, NHOMAa He
COOTBETCTBYHOLLEE NpeanonaraeMomMmy reHaepHoOMy NOBEAEHMIO YernoBeka (K npumepy,
npu cungpome KnariHdensrepa, ecnu oH guarHocTmpyeTcs He cpasy).

B oaHHOM cny4yae peyb MaeT 0 HeobxoAMMOCTU coobLlaTh O reHeTU4eckoM 3abo-
neBaHumn obLecTBy, 0O NPaBWUIIBHOCTM UCMOMb30BaHUsS MHOpMaLmK. [eHeTuveckme
OTKITOHEeHUSs GbIBAlOT pasHble, U, Ha B3rNa4 obbiBaTens, MOryT HOCUTb 6e300MaHbIN
ans obuwecTsa xapakTep (AansToHM3M, reModunus), MoryT ObiTb CONPsSKEHbI UCKITHO-
ynTenbHO ¢ NpobrnemMor camoro YenoBeka. Ho 3TOT YenoBek HaxoguTcs B o6LLEeCTBe,
MOXET UrpaTb pasHble, B TOM Yncne 1 TpebytoLmne oTBETCTBEHHOCTM PO, OCYLLECT-
BMSATb pasHble BUAbl NPOECCHOHanNbHON AeATeNbHOCTM (BOAUTEND, MALWMHUCT, cnaca-
Tenb, BOCNUTaTenb M Ap.). 3HaHMS O KOHKPETHOM 3aboneBaHMKn YernoBeka COCTaBnseT
Takyto ke BpavyebHyto TalHy, Kak U 3HaHUs O Apyrnx 3abonesaHusX.

CoBpeMeHHas MeamumHa CTpeMUTCS NPOrpeccrMpoBaTh, a A4S 3TOro NPUXoOANTCS
rnyGxxe NorpyaTbCcs B CIOXHbIE BOMPOCHI, MPOBOANTL LOCTATOYHO ONacHble Uccrie-
poBaHus. OgHako, 4Tobbl OTBETUTL HA BOMPOC O AarlbHENLIEM pa3BUTUM MPaABOBOMO
perynupoBaHus 1 TpaHcgopmaumm Mmepbl npaea B 06nacTn reHeTUYeCKMUX nccneno-
BaHMN, HeobxoauMo obpaTUTLCA K UCTOpUM AaHHOro Bonpoca B Poccun.

2 Cwm.: f[lakees A. E. Mpobnembl 3akoHOAATENBHOIO 3aKpeneHns nopsiaka NpoBeaeHUs HEKMU-
HUYecknx BruoMeanuUmMHCKMX nccnegoBaHuin B Poccuiickon ®enepaumnm // BuomeagnumHekoe
npaso B Poccum 1 3a pybexxom. M. : Mpocnekt, 2019. C. 69—70.
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FeHOMHbIe nccneaoBaHUsA M NOSIUTUKO-NPaBOBbIe Npeaenbl X ocylecTene-
HUA B UICTOPUYECKOMN peTpoCcneKTMBe. [eHOMHbIE UCCNEA0BaHNS MPOLUNN ANTUHHbIN
nyTb A0 CTAHOBNEHUs Ha NpoTsbkeHun XIX — XX BB. 1 yxe B XXI B. ctanv Hanbonee
aKTUBHO pasBuMBaroLLenca obnacTblo HayYHbIX 3HAHWUI, BOKPYT KOTOPOW MOCTOSIHHO
NPOUCXOAOST aKTUBHbIE 0BLLECTBEHHbIE 0OCYXAEHNS.

3apoXaeHno U Pa3BUTKIO TEHETUYECKON HayKM U TEHOMHbIX UCCNeaoBaHWn Cno-
cobCcTBOBanyM ABa OTKPbITUA: KNEeToYHas Teopusi, cdhopmMynupoBaHHasa M. LLnenaeHom
n T. LUBaHHOM, 1 3BoNOLMOHHOE y4eHne Y. [lapBuHa. KnetouHas Teopus obbsBuna
KMNeTKy OCHOBHOW CTPYKTYPHOM eQuHULIEN opraHn3moB, a Teopus [apemHa obocHoBana
nepegady HacrnegcTBeHHbIX MPU3HAKOB OT OOQHOro opraHn3mMa K Apyromy. B pesynesrarte
pasBUTUA AaHHbLIX TEOPUIA aBCTPUNCKMIA yYeHblr [perop MeHaenb CMOr OTKPbITh TpK
3aKOHOMEPHOCTN HacrnegoBaHus. [lanbHenwee pa3sutme 3akoHoB MeHaensa v no-
cnegyiollee pas3BuTne XpPOMOCOMHOM TEOPUN HACNeaCTBEHHOCTM MOCTaBUIO Ha Ha-
YYHYI0 OCHOBY U3yYeHne ANCKPETHbIX HacneACTBEHHbIX NPU3HakoB. «/ccnegoBaHus
HacneacTBEHHbIX OCHOB 3aboneBaHnii, MOPdONOrMyecKkmx, rUanonorm4eckmx n ncu-
XOIornyeckmx ocobeHHOCTEN YenoBeka B NepBON NonoBuHe XX Beka CcTanv akTMBHO
NMPUMEHSITLCA B MeQULIMHE U Nefarornke»®,

MapannenbHo ¢ pa3sutnem reHetukn B EBpone un CLUA nosiensieTcst ee oTBeT-
BMeHWe — eBreHnka, CyTb KOTOPOW 3aKniovaeTcs B NPUMEHEHUM METOO0B Cenekuum
K YenoBeKy C Lenbko yrny4lleHnst ero HacneACTBEHHbIX CBONCTB.

B Poccun B TedeHne XX B. Ha pasBUTUE EBrEHNKN U FTEHETUKN NPULLESICA CpaB-
HUTENbHO HebonbLLOW 0Tpe3oKk BpemeHu. C 0gHONM CTOPOHbI, NepMod 40 PEBONOLMM
1917 r. B Poccumn xapaktepu3oBasncs HEBbICOKMM YPOBHEM Pa3BUTUSA HayKu BooOLLe
N reHETUYECKON HayKun B HaCTHOCTU, NpY 3TOM B AaHHbIV Nepuog Habnogancs BbiCo-
KA aBTOPUTET LepkBM B obLLecTBe. [103TOMYy OCHOBHbIE MONMOXEHUS, Heobxoaumble
ONsi BOCMPUATMSA eBreHecTnyeckon Haykm B Poccum, ncxoamnum ns nepesogos pabot
3apybexHbIx KNnaccukoB eBreHnku: ManstoHa, britoma, PyTtrepca u MNupcoHa.

O6LuecTBeHHbIE Npeobpa3oBaHus, npounsoLlelwme B pesynsrarte [epson Mupo-
BOW BOVHbI, PEBONIOLMN 1 [paxkgaHCKOW BOVIHBI, MPUBENU K PA3BUTUIO HAYKX, a Takxke
0603HaYUNM HanpaBreHe COOTBETCTBYIOLLMX UCCIEA0BaHWUN.

B cBsi3u ¢ aTM MOXHO cumTath nepuog ¢ 1920 no 1948 r. Hanbonee NNOAOTBOPHLIM
nepvoaoM pa3BuUTUSt FTEHETUKM B COBETCKME roabl. «...1920-e — 1940-e rogbl nccnego-
BaHWS N0 MeOULNHCKOW reHeTuKe NpOBOAUINUCH KONMMEKTUBAMU YYEHbIX, N3 KOTOPbIX
BMOCMNEACTBNM BO3HWUKIN HAy4HbIE LLKOMbI»*. B TOT nepuog npovncxoauno onpeaerne-
HMEe MecTa reHOMHBbIX MCCregoBaHUn kak 0bnacTu 3HaHun. Cepbe3HbIX CUCTEMHbIX
nyonvkaumi He Obino, 0 NPaBOBOM PErynMpoBaHnn peyn He wno. Ho BaxHo, 4To
WMEHHO TOrda Ha4anocb cknagbiBaHue OOLECTBEHHbIX OTHOLLEHWUIA B 3TON 0bnacTu.

B TOT neproa BO MHOroM reHeTu4Yeckue uccrneaoBaHus 6binmM naenHoO ConpsiKeHbI
C UHbIMY NONYNAPHBIMU TOoraa cdepamm no3HaHust. Pycckoe eBreHndeckoe o6LLecTBo,

3 @aHdo P. A. CtaHoBrneHue reHeTukmn Yenoseka B CCCP B nepsoi nonosuHe XX B.: Teope-
TUYECKME U COLMOKYIBTYPHBIE acnekKThbl : Auc. ... A-pa buon. Hayk / PAH, MHcTuTyT nctopun
ecTecTBO3HaHMA 1 TexHukn um. C. U. Basunosa. M., 2011. C 4.

4 @aHdo P. A. CtaHoBneHWe reHeTukn Yyenoseka B CCCP B nepBoli nonosuHe XX B.: TEOPETU-
YecKMe 1 COLMOKYNbTYPHbIE acnekTbl : aBToped. auc. ... A-pa 6uon. Hayk / PAH, UHCTUTYT
MNCTOPUMN eCTECTBO3HAHUA 1 TexHukn um. C. V. Basunosa. M., 2011. C 10.
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obpaszosaHHoe akagemumkom H. K. Konbuoseim 15.10.1920, cTano LeHTPOM nsyveHus
TaK Ha3bIBAEMOW «MOMOXMTENbHOM EBrEHUKNY» (LIENb0 KOTOPOW, B MPOTMBOBEC «EBreHu-
Ke oTpuLaTenbHOMY, CTarno CogencTBmMe BOCNPOU3BEAEHUIO OPraHN3MOB C OOLLECTBEHHO
LEeHHbIMU Npu3Hakamm). bbinun oTKpbITbl dunmansl 06LLECTBa, a Takke HanaxeHo 13-
AaHune «Pycckoro eBreHn4eckoro xxypHana». ObLecTBo npocyLiectsoBano 4o 1929 r.

C 1930 no 1936 r. 66K cdhopMMPOBaHbI CAMOCTOSITENbHbIE UCCeaoBaTENbCKNE
HanpaeneHust eBreHnK1, MMen MecTo MPOLLECC OpUEeHTaLUM U NpucnocobneHns eesre-
HWKN Nof Hay4Hble uenu. MNMpoucxoguno obbeanHeHne yeunuii NpakTUKyoLLmMX Bpa-
Yel 1 TeOPETUKOB EBrEHNKM B LiENsIX EBreHMYeCKon KapTorpadumm n ndydeHms poaos
BUAOHbIX POCCUNCKNX AeATenen, a Takke nsyyeHne BriMsaHUSA BOWH, PEBOMNIOLNIA 1 CO-
LUuanbHbIX NOTPACEHUA HA U3MeHeHue reHooHaa.

Otan ¢ 1936 no 1948 r. xapakTepn3yeTca MaccoBbIMY penpeccusmMmmu B obnactu
reHeTUKM B paMkax «bomnbLuoro Teppopa» B OTHOLLEHMU NUL, BEAYLLMX KAHTUCOBET-
CKylO» OesTenbHOCTb. B yacTHOCTM, Gbln apecToBaH BUAHBIN COBETCKUN YYEHbI-re-
HeTuk H. . BaBunos nog npeanoromMm Toro, 4To OH NpoAaBurasn «3aBeAoMO JTIOXKHbIE
Teopun 1 Beget 60pbby NPOTMB Teopui 1 paboT JlbiceHKo n MudypurHa, uMerLLnx
peluatoLme 3Ha4YeHne ans cenbckoro xossmcrea CCCP»*

Kak utor, pas3sutune eBreHvku 6biro orpaHnyeHo B 1948 r. Ha ceccun BececorosHom
Akagemun cenbCKOX035INCTBEHHbIX Hayk umermn B. W. JleHnHa, korga eBreHnyeckme no-
noxenusi A. Baricmara n I. MeHgens 6binv oTBEpPrHyThbl Kak naeanmcTnyeckne n «oTo-
pBaHHbIE OT PeanbHOCTMY, @ Ha CMeHY UM Obin1 NPOBO3rMaLleH Kypc Ha BOCnpusaThe
TeopeTUYECKNX nonoxeHun cenexkumm V. B. MmniypuHa, Ha3BaHHbIX MaTepuanucTnye-
ckumu®. Monutnyeckasi cUTyaums NPOTUBOCTOSIHWS C KANUTanmMCTUYECKUM MUPOM, CIo-
XMBLLASICA K KOHLY BTOpO M1MpOBOI BOWHbI, NPMBENa K FTOHEHUSM Ha «DypXKyasHyHo»
HayKy M Ha YYEHbIX-TEHETMKOB, YTO CTano npuymHon otctaBaHusa CCCP B pa3sutum
paccMmaTtpuBaeMbIX QUCLMNIINH. [eHeTnKe He yaensanocb BHUMaHWS BNIIOTb 4O «XPY-
wesckon ottenenuny. HadnHas ¢ 1950-X IT. n O «NepecTporiku» Hayka Haxogunach
B cTaguu BocctaHoBneHus. C 1956 r. B JleHMHrpagckom yHuBepcuteTe Ha kadenpe
reHeTVKM HauYMHaEeT YATaTbCA KypC Knaccuyeckon reHetukm (npod. M. E. Jlobawues).
B TOM e rogy cospatoTcsa reHeTudeckne nabopatopun, a B 1965 r. meToabl NpoTmB-
HMKOB reHEeTMYECKMX UccneqoBaHmnin Obinv noaBeprHyThl KpuTrke. KnioyeBble aeatenm
B 9TOM obnacTtu, He pasaenstoLlime naen HeodxoaMMOoCTU Pa3BUTUSE TEHETUYECKUX UC-
cnepoBaHui, BbInn OTCTPaHEeHbl OT PYKOBOACTBA HAYYHbIMU OpraHu3aumnsamu’.

[anee pa3BuTue reHETUYECKMX UCCNeaoBaHNi Havyano Habupatb 060poThl. Kak
oTmevaeT M. E. llobawes, «locne oktabpbekoro MNMneHyma LIK KIMCC 1964 roaa,
OCYyAMBLUErO CyObEeKTMBM3M B PYKOBOACTBE HAYKOM U OOLLECTBEHHOM XU3HbIO, CTaNo
BO3MOXHbIM pa3BMBaTb Hay4YHblE OCHOBbI GUONOMMKN 1 FEHETUKM»S.

5 Basurnos KO. H. B ponrom noucke. Knura o 6patbax Hukonae n Cepree Basunosbix. M. :
®NAH, 2008. C. 122—128.

6 O nonoxeHnn B BUONOTNYECKON HayKe : CTEHOrpadmyeckmin oT4eT ceccum BeecotosHon akage-
MU CEeNbCKOXO3ANCTBEHHbIX HayK uMeHmn B. U. NennHa // Ceccnsa BACXHIIT-1948. O nonoxeHun
B Guonormyeckon Hayke. URL: http://lib.ru/DIALEKTIKA/washniil.txt (aata obpaterus: 10.02.2019).

7 WcTopusa pa3sutus reHetmkm B Poccum // URL: http://biofile.ru/chel/847.html (aata obpaiieHus:
10.02.2019).

8 Jlobawes M. E. l'eHeTuka. J1. : M3a-80 JleHuHrp. yH-Ta, 1967. C. 5.
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B 1960-e rr. Hayana paboTy cuctema NoAroToBKM CneunanmcToB-reHeTnkoB B Poc-
cuu, ObINKn co3gaHbl MaTepuanbHO-TEXHUYECKNE N OpraHn3aLNoHHbIE YCIOBUS ANg
pas3BUTUSA FrEeHETUYECKON Hayku: nabopatopus kapuonorum B IHCTUTYTe MONEKynspHOM
ovonorun AH CCCP (uccnegoBanv XpoMOCOMbI UCTIbITATENEN, FOTOBALLMXCA K MO-
neTtam B KOCMOC), naboparopusi LMToreHeTnkn B IHCTUTYTE Mopchbonornm Yenoseka
AMH CCCP (n3y4yanacb XxpomMocoMHas npmpoaa 3abonesaHuin 1 4eeKToB pa3BUTKs
yenoseka)®.

MpuMeHUTENBLHO K Hallen paboTe BaXXHO NPOCNeanTb, Kak Benachb nyonmkaumnoH-
Has aeaTenbHOCTb B 3Tu rogbl (60—90-e rr. XX B.), Tak Kak ¢ 06MeHOM MHopMaLmen
BO MHOIOM CBfi3aHa onpefeneHHas mepa cBoboabl B noBegeHuun. B aToT nepurog, kak
1 paHee, He ObINo crneumanbHOro NPaBoOBOrO PErynMpoBaHust TaKOBbIX MCCNe0BaHUI,
HO Mepa npasa, Mepa cBobOAbI, CONPSKEHHASA C FTEHETUYECKUMUN UCCIEN0BaHNSIMM,
Bblpakanacb Yyepe3 nHble PopMbl. ATON POPMON BbipaKeHUs Mepbl CBOOOAbLI Hayu-
HOro pesynesTrara BbICTynanu nyonukauum.

B yacTHOCTW, 1 HanMynMe HeKoM Hay4yHOW LieH3ypbl, NOEO0NIorMyeckoe AaBrneHne
BMAacTV MOXHO NpoCreauTb No CoaepKaHuio 1 CTUIM Nybrnmkauumn, CTopum Hanm-
caHusa n onybnukoBaHus. 34ecb cuTyauus Beirnsaaena cnegyowmm obpasom: nap-
TUNHasa yCTaHOBKa npeAcTaBnsna 00nbLUM BEC, YeM OOBLEKTUBHBIN B3rNsa4 Ha Hayky.
Tak, M. [1. Tony6oBckoro 3a ctaTbto, onybnukosaHHyto B 1966 . B NONyNApHOM Xyp-
Hane «Paguno n TenesnaeHne», 06BUHUAM B TOM, YTO €r0 YTBEPXKAEHUSA NOyT «Bpas-
pes ¢ nporpammMon napTumn, ¢ OCHOBOMONaraLWmMmMmn BoeickasbiBaHnammu B. . JleHnHa,
C KOPEHHbLIMU NMOMOXEHUSAMU COBETCKOMN HOPUANYECKON Haykm» 0,

LleH3ype nogsepranuck B nepuog ¢ 1969 no 1983 r. pabotbl A. A. INpokodbeBo-
Benbrosckon n K. H. NpnHbepra, B. . SdpoumconHa, b. J1. Acatyposa. NpuymHbl
ObINy naeonormyeckme 1 cBa3aHbl C aHTarOHNCTUYECKMM OTHOLLEHUEM K TEHETUKE Kak
K Byp>Kya3HOW HayKe, MpU 3TOM OCYXOEHME UCXOAMIO Kak OT y4eHoro coobuiectsa
(Akagemunn megmumHckmx Hayk CCCP), Tak n ot naptum (OTaena Hayku LIK KIMCC).

HecTtabunbHOCTb NEpeCcTpOoeYHbIX BPEMEH, NPMBEALLAs K OTTOKY BUAHbBIX YMOB 3a
rpaHuLy, nomeLuana Hayke obpecT HeobxoaMMbIN CTaTyC B NO3AHNE COBETCKME roapl.
C opHom ctopoHbl, pacnag CCCP ocBoboaun HayKy OT MAE0normyecknx pamok 1 npu
OOMKHOW MaTepuarbHO-TEXHUYECKOW U OpraHM3aunoHHON NOAAEPXKKE MOT MPUBECTU
K pacLBeTy reHeTu4eckux nccnegosanuii. OgHako Ta Mepa ceobopbl, kotopas 6bina
npegoctasreHa Hayke B 90-e rr. XX B., He npuBena K Ka4eCTBEHHOMY M KONMYECTBEH-
HOMY pPOCTY Yncna nybnukauuii BBUAy MHaAHCOBLIX TPYAHOCTEN BO MHOMMX OTPACHAX
Hay4YHOWN OeATENbHOCTM, B TOM YMCHE U B OTPACIN FrEHETUYECKUX NCCeqoBaHuin. 3T0
NPMBENO K NPOLLECCY «YTEYKN MO3roB» — npobreme, ¢ KOTOPOW PoCCUMNCKasa Hayka
BCTynuna B HoBbln, XXI B.

B cBsa3n ¢ atum B CCCP He cnoXunocb NpaBoBOE perynmpoBaHme reHeTUYECKmX
nccrneaoBaHun, Kak U He CroXunacb eauHas Mepa npasa NpUMMEHUTENbHO K npobre-
MaM reHeTUYECKOV HanpaBneHHOCTU, Kak B LIENOM HE CIIOXKUIUCh OHU 1 40 HACTosILLe-
ro BpeMeHu, B COBpeMeHHoM Poccum, a notomy Hanbonee BaxkHbIM NpeacTaBnseTcs
MMEHHO KOHBEHLIMOHHOE PErynmpoBaHMe MHCTUTYTa reHeTUYECKNX UCCNEea0BaHWN,
a TakkKe oTpacrneBoe perynupoBaHue Ha BHYTPUrocydapCTBEHHOM YPOBHE.

¢ Cwm.: Monuwyk A. M. MeguumHckast reHetuka B Poccum // Xumuns v xusHe. 2010. Ne 2.
" Monuwyk A. M. Ykas. cou.
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B Poccum obLee perynvpoBaHue reHeTUYecK1X ncecneqoBaHmn perynupyercs de-
AepanbHbiM 3akoHOM oT 21.11.2011 Ne 323-93 «O6 ocHOBax OXpaHbl 300POBbsI Fpax-
naH B Poccuiickon ®eanepauuny n PegepanbHbiM 3akoHoM oT 03.12.2008 Ne 242-3
«O rocygapCTBeHHOM reHoOMHOM pernctpaummn B Poccuickon ®enepaummy, HO OH Ka-
caeTcs nNuwb 0ba3aTensHon 1 40O6POBOMNBHOM rEHETUYECKON perncTpaumm B Lensix
YCTaHOBMEHNS NINYHOCTU, UMEET LieNeBOe Ha3HaYeHNE N HE MOXET NPUMEHATLCA ANA
perynvpoBaHnsi BCeX OOLLECTBEHHbIX OTHOLLEHWIA, CKIaAblBaloLLMXCA NO NoBoay re-
HETUYECKMX UCCNEeaoBaHNN.

N3meHeHMe BOCNPUATUA U IOPUOANYECKOTO Noaxoaa K reHeTU4eCKum mccene-
[OBaHUSAM Ha COBPeMeHHOM 3Tane. B KOHTEKCTe NCTOPUM PEryNMPOBaHUS FreHETH-
YEeCKMX UCCreqoBaHUN BaKHO NPaBUIbHO NMOHATL MCTOPUYECKUIA NOBOPOT B Npobrneme
reHeTMYeCKMX UCCreqoBaHUA U Mepbl CBOOOAbI B OPUONYECKN 3HAYMMOM NOBEAEHUN.
Ha coBpemeHHOM 3Tane reHeTu4eckne NccnegoBaHnsa He OCTanucb YNCTO HayYHbI-
MW — OHU NPMOBPENM NPAKTUYECKYO HAaNpPaBNeHHOCTb: CTaNu CryXWUTb CPEACTBOM
NpaBoOMNpPUMEHEHUS.

B KOHTEKCTe aTOro npmMeBeaem npuMephbl, CBA3aHHbIE C [OKa3aTeNbCTBEHHbLIM 3Ha-
YEHMEM FreHETUYECKMX IKCNEPTUS.

B obnactu yronoBHOro npoiecca npoBeAeHne reHeTUYECKNX IKCNepTmn3 nog4m-
HeHo obLwmM npaBunam nposeneHns akcneptus (m. 27 YMNK P®), a ct. 1 YK P®
yKasblBaeT Ha TO, YTO NOPSO0K YrOfIOBHOrO CyA0NPOMN3BOACTBA ONPeaenseTcs UMeH-
Ho HacToswum Kogekcom''. MoaTomMy usgaHme nogsakoHHbIX akToB B JaHHOW cdhepe
SABNAETCA HeAOoMYCTUMBIM.

CnepoBaTtenb Ha3Ha4YaeT 9KCNepTM3y No CBOEMY YCMOTPEHUIO, OAHAKO BCTAET BO-
npoc o nornyyeHun obpasLoB Ans uccregoBaHus. NpoueccyanbHbIi MHCTUTYT Nomny-
YyeHuss 06pasLoB OTCYTCTBYET, M HA NPAKTUKE HEPEAKO NPUXoanuTCsa NbOo NpUHUMAaThL
OTKa3 OT NPoBEeAEHMS IKCNepTM3bl, MMBO NpuberaTb K PasnnYHbIM «yXULLPEeHUaMY. Tak,
Hanpumep, ¢ 06BMHAEMbIM, Haxoasawmmesa B CU30, nposectu cyaebHyo akcnepTuay
NpoLLe, TaKk Kak MOXXHO OTNPaBuUTb €r0 B MEAWLIMHCKUIA NYHKT NPpU CNeacTBEHHOM U30-
narope Ansa npoxoxaeHnsa ocmotpa. Npu TakoMm nogxode BCTAeT BONPOC neranusaumm
JokasaTenbcTBa. BoamoxHO, B JaHHOM criydae nomorsno 6bl co3gaHme MHCTUTYTA,
nogo6bHOro MHCTUTYTY NPUBOAA, CYyTb KOTOPOTO 3aK/oYaeTcsi B MPUHYAUTENBHOM [0-
CTaBMneHum nuua K gos3HasaTento, crneaosaTtento Unn B Ccya.

[Npwn aTOM HAgO NOHMMATb, YTO FrEHETUYECKOE UCCNeOBaHNE ABNAETCA HE eauH-
CTBEHHbIM 0Ka3aTeNbCTBOM MO Aeny, HO MOXET Urpatb peLlaroLLyto ponb. YoeamTb
nmuo [o6pPOBONBHO NPUHSTL y4acThe B MPOBEAEHUN FEHETUYECKOM IKCNEPTU3bI (MC-
cnepoBaHum 06pasLoB) — 3adada criefoBartensi, U pa3peLlaeTcs OHa B paMKkax Kpu-
MUWHaNUCTUYECKOM TaKTUKM NPOBEAEHNS 9KCNepTU3. BaxxHo gaTb NpaBurbHYHO OLEHKY
HanaHcy MHTEPECOB ¥ NpaB NOA03PEeBaEMOro, OOBMHSIEMOrO, MOTEPMEBLLETO C LENAMU
npegBapuTenbHOro paccrenoBaHus. Kak crnencreve, eanHasa mepa npaea B AaHHON
chepe He chopmmpoBaHa.

Heckonbko nHoM nogxon npaBonpuMeHUTENS HabnogaeTcss B OTpacnm cemMen-
Horo npaea. CeMbsl, MAaTepPUHCTBO, OTLLOBCTBO M AeTcTBO B Poccuiickon ®egepauum
Haxo4ATCs nofd 3awmMTon rocyaapcTsa, 3TO O4HO U3 OCHOBHbIX Ha4Yan ceMemnHoro 3a-

" YronoBHo-npoueccyanbHbIn kogekc PO ot 18.12.2001 Ne 174-d3 (pea. ot 06.03.2019) //
C3 P®. 2001. Ne 52 (u. I). Ct. 4921.
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KoHopatenbcTBa P®. cxoas ns atoro, B Uensax 3awnTbl 4ETEN B CEMENHOM Npase
CYLLIECTBYET MHCTUTYT YCTAHOBINEHNSI OTLIOBCTBA, KOTOPOE OCYLLECTBNSAETCA cyneb-
HbIMW OpraHamu.

Cya npuHMMaeT Bo BHUMaHWe nobble gokasaTenbCTBa, C JOCTOBEPHOCTBIO NOA-
TBEpXAaoLme nponcxoxaeHne pebeHka oT KOHKpeTHoro nuua. Npu aTom Bce BO3-
MOXHbl€ [OKa3aTeNnbCTBa, Takne kak 0O bACHEHWS CTOPOH U TPETbUX KL, NoKa3aHus
cBugeTenen, NMMCbMEHHbIE N BELLECTBEHHbIE [oKa3aTenbCTBa, ayamo- U Buaeo3anumc,
a TaKkxke 3aKMYeHNst IKCNepToB, opMarnbHO paBHbl. OgHaKo eaMHCTBEHHBIM JOKa3a-
TEeNbCTBOM, KOTOPOE MO3BOMSET YCTAHOBUTbL OTLOBCTBO C BbICOKOW CTEMEHBI0 TOYHOCTY,
ABMNAETCA MONEKYNSAPHO-reHeTn4Yeckas aKkcneptnsa (Ho CTOUT OTMETUTb, YTO OHa He
MMeeT 3apaHee YCTaHOBIIEHHOW OPUaNYECKON CUIbl M OLEHMBAETCH B COBOKYMHOCTH
C ApYrumu fokasaTenbCcTBamMm).

Mpobnema nony4eHns cpaBHUTENbHBLIX 06Pa3LIOB OCTAETCS, OAHAKO B CryYae ecnu
3KCMepTn3y NPOBECTU HEBO3MOXHO NGO NULIO YKITOHSETCS OT ee NPOBEAEHUs, Cya,
yunTbiBasi BCe (hakTopbl, a Takke B 3aBUCUMOCTW OT TOrO, Kakasi CTOPOHa YKMOHSAETCS
OT 3KCMepTU3bl, BNpaBe Npu3HaTh (hakT OTLIOBCTBA YyCTAHOBMEHHbIM NMMOO onpoBep-
rHyTbIM. [laHHBIM NpaBuNOM Cyabl PyKOBOACTBYKOTCA B CUYy NOoCTaHoBreHus [NneHyma
BepxosHoro Cyna P® ot 16.05.2017'2. B gaHHOM crniydae mepa cBoboabl orpaHuye-
Ha B CUNy NPUOPUTETHON 3aLiuTbl UHTEPECOB AeTeln. B uenom npvopuTteT 3awuThl
WHTEPECOB AETEN YCTaHOBIMEH He ToNbko CeMenHbIM KogekcoM P®, Ho 1 mexayHa-
poaHbIMK akTamu: [eknapaumen npas pedbeHka OOH 1959 r. n KoHBeHLuel o npaBax
pebeHka OOH 1989 .

leHeTn4eckne nccrneqoBaHms ABNAKTCA OOHUM U3 NHTEPECHBIX CPE30B MEXAMNC-
LMNIIMHAPHOIO No3HaHUS'. NpUMEHUTENbHO K NPaBOBOW MIIOCKOCTU OHU CIyXaT
MHOMKATOPOM Mepbl CBOOOALI HAY4YHOro TBOpYECTBA U (HOPM Ero BbIpaXKEHUS Kak
OPUANYECKM 3HAYMMOrO noBeaeHns. Ha coBpeMeHHOM aTane reHeTu4yeckne ncene-
AOoBaHNSA NpuobpeTaloT npakTUYeckoe 3Ha4YyeHne 1 Bce Bornblle HauynHaT BNUATb
Ha npouecc npaBopeanusaunn. Ha coBpemeHHOM aTane TpaHchopmaumns Mmepsbl
cBoboabl ccrnenoBaTens reHeTUYeckux NPOLIECCOB 1 ero noseaeHns B npodeccuno-
HanbHOW 0EeATENbHOCTN BO MHOITOM COMpPSiKeHbl C NOTPEBHOCTSIMU NpaBoNpUMEHU-
TENbHOW NPaKTUKM.

2 MoctaHoeneHue MneHyma BepxosHoro Cyna PP ot 16.05.2017 Ne 16 (pea. ot 26.12.2017)
«O npMMeHeHnn cyaamu 3akoHoAaTenbCTBa Npy PacCMOTPEHUN [en, CBSI3aHHbIX C YCTaHOB-
neHnem npoucxoxaeHus geteny // Poccuiickas raseta. 24.05.2017. Ne 110.

8 Zakharova M. V., Voronin M. V. Measure of Freedom in the Context of Legal Regulation of
Genomic Research: Foreign Experience // Revista Dilemas contemporaneos: Educacion,
Politica y Valores. Year VI. Special Edition. December 2018. URL: https://dilemascontemp
oraneoseducacionpoliticayvalores.com/_files/200004128c6b43c7b2e/EE%2018.12.16%20
Medida%20de%20libertad%20en%20el%20contexto%20de%20la%20regulaci%C3%B3n%20
legal%20de.....pdf (accessed: 10.01.2019).
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WCKYCCTBEHHbIA UHTENNEKT
B BOMNPOCE BbIHECEHUA CYOEBHbIX
PEWEHWN, UNN UN-cyaoba’

AHHOmMauus. Cmames nocesiujeHa aHanusy npobraemamuKku Ucronb308a-
HUST UCKyccmeeHH020 uHmerniekma (UM) npu ebiHeceHuUuU cyOebHbix pewe-
Hud. lNMpakmuka ebiHeceHuUs cy0ebHbix peweHuli MW npumeHsiemcs 8 pside
cmpaH, Hanpumep 8 BenukobpumaHuu u CLLIA, oOHako OHa He sierisiemcsi
00HO3Ha4yHoU. Tak, ynpaeneHue daHHbIMU, 0bpabambigaeMbiMu pobomamu,
npedcmaernsiem 6osbwyro Npobremy He MosbKO C MOYKU 3PEHUST 3aKOHO-
damernbcmea 06 obpabomke nepcoHasibHbIX OaHHbIX, HO U C MOYKU 3peHUs
muna 0aHHbIX, ux obbema. Ndesi UN-cydeli noOHUMaem makxe 8axHble
3MmuyecKue 80MPOChI, C8513aHHbIE C MPed83siMoCMbI0 U a8MOHOMUEU, 8 MoM
qucne cos0amenel UW. Ha ocHosaHuu rnpogedeHHO20 8 cmambe aHanu3a
criedyem 3aK/ro4umb, YmMo ebiHeceHue cy0ebHbIx peweHul UM npednona-
e2aem pewieHue He MorbKO UHGOPMaUUOHHbIX 80rPOCO8, pobriem 3auumsl
UHgbopmayuu u uHghopmayuoHHoU besonacHocmu, 3awumsl cucmemsl U
om MPOHUKHOBEHULU, HO U 80rpocos obyyeHust W, xapakmepucmuk u cu-
cmemamu3ayuu camux 0aHHbIX 8 rpozspamMmax, Kpumepues ux obpabomku.
Bce amu npobnembl mpebyrom HopMamugHO20 peleHuUs U onpedeneHust
Kpumepues ucrionb3osaHusi MIW npu ebiHeceHuu cyOebHbix peweHud.
Knrodyeenie cnoea: ucKyccmeeHHbIU UHMesnekm, esiHeceHue cyo0ebHbIX
peweHul, 3awuma uHgopmayuu, uHghopmayuoHHass 6esonacHocmpb, Ma-
wuHHoe obyyeHue, CLUA, BenukobpumaHusi, Eeponetickuti Coros.

DOI: 10.17803/2311-5998.2019.56.4.160-168

T PaboTa BbINonHeHa nNpy NoaaepxKe rpaHta «McKyCCTBEHHbIN UHTENMMNEKT 1 poBoTOTEXHUKA:

KOMMapaTUBUCTCKOE UCCrneaoBaHne Mogernen npaBoBOro PeryriMpoBaHnst B COBPEMEHHbIX
rocyfapcrBax, MexayHapoaHbIX OpraHM3aumsax U MHTErpaLnoHHbIX 06beguHeHNsIx» 18-29-
16150 mk.
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ARTIFICIAL INTELLECT IN THE PASSING
SENTENCES ISSUES OR Al JUDGE

Abstract. The article is devoted to the analysis of the Artificial Intellect in the
issues of bringing judicial decisions. The practice of passing sentences by
Al is used in a number of countries, for example in the UK and the USA, but
such a practice it is ambiguous. Thus, the management of data processed by
robots is a big problem not only from the legal point of view concerning the
personal data process, but also from the type of data and their volume point
of view. The idea of Al judges also raises important ethical issues related to
Al creators prejudgment and autonomy. Basing on the analysis performed
in the article, it should be concluded that bringing judicial decisions by Al
implies not only informational issues solving, but also solving of information
protection and information security problems, protection of Al system from
penetrations as well as Al training issues, data characteristics and data sys-
tematization in the programs, data processing criteria. All these issues re-
quire legal regulatory decisions and the criteria determination for the Al use
in bringing judicial decisions.

Keywords: Artificial Intellect, bringing judicial decisions, information, infor-
mation security, Machine Learning, USA, United Kingdom, European Union.

CTbIO HaLLlemn XN3HN — 3TO He Hay4Hasa dpaHTacTuka. MM — 310 peanbHOCTb: OT

NCMNONb30BaHNS BUPTYarbHOrO NIMYHOIO NOMOLLHMKA NS OpraHn3auumn Halero
paboyero AoHsi 4O Noe340K B aBTOMObOME C aBTOMaTMYECKUM ynpasrneHnem. lNommmo
obneryeHns Hawew xn3Hu, MM nomoraet Ham peLlaTb HEKOTOPbIE U3 KPYMHENLLIMX
MUPOBbIX NPOBNEM: OT NeYEHUA XPOHUYECKMX 3a00NeBaHNIA UM CHKEHNST YPOBHS
CMEPTHOCTM B JOPOXXHO-TPAHCMOPTHbLIX MPOUCLLECTBUSX A0 60pbObI C U3MEHEHNEM
Knumara unv npeasuaeHus yrpos knbepbesonacHoctu. B anum NN nomoraeTt cna-
caTb XM3HW, NO3BONAS aBapUNHbBIM Cry>6am OuarHoCTMpOBaTb OCTAHOBKY cepALa.
B ABCTpuM OH NOMOraeT peHTreHosnioram 6oree TOYHO ONpeaensaTb ONyxXonn, MrHo-
BEHHO CpaBHMBAsi PEHTIeH C BOMbLUNM KOMMYECTBOM APYrMX MEAULMHCKMX AaHHBbIX?,
PocT BbluMCRIMTENBHON MOLLHOCTKW, 4OCTYNHOCTU AaHHbIX U Mporpecca B anroputMax
npespatunu N B ogHy 13 camblx ctpaterndecknx texHornornn XXI B. Paccyxgas Hag
npaBoBbIMK Npobnemamm ucnonb3oBaHnst I B pasnuyHbix cchepax obLLecTBEHHON

M cKyccTBeHHbIN nHTennekt (MW; anrn. Artificial Intellect — All) yxxe sBnsietca ya-

2 Joint Research Centre: Artificial Intelligence. A European Perspective // URL: http://publications.
jrc.ec.europa.eu/repository/bitstream/JRC113826/ai-flagship-report_online.pdf (accessed:
20.02.2019).
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XKM3HW, B YACTHOCTW Ha[ BO3MOXHOCTbIO MCNOnb3oBaHus VI npu BbiHeceHun cyaeb-
HbIX peLLeHWI, BaXXHO UMETb nNpeacTaBrieHe o ToM, 4to Takoe NN, a Takxke o ero
COCTaBNSAOLLMX.

Mew BaHr® cuntaert, 4To He CyLLecTBYEeT OAHO (PMKCUPOBaAHHOE OnpeaerneHne 1c-
KYCCTBEHHOro nHtennekta. OH nepeyncnsieT HeCKonbko cnocobos, kKoTopbiMu VA
MOXET ObITb ONpeaeneH: No CTPyKType, No NOBEAEHUIO, MO PYHKLUMAM U MO NPUHLUK-
ny. Hunbc Ox. HunbccoH* pas6usaeT VI Ha Takme KOMMNOHEHTbI, Kak UCKYCCTBEHHbIN
(MawwHa, B oTnnM4yme ot Yenoseka) + UHTeNNekT. OH CYMTAET, YTO C POCTOM CIIOXKHO-
CTU MaLUMHbI YBENUYMBAETCS €€ UHTennekT. [xeiMc BrHceHT® oTMeyaer, 4To ogHa 13
TPyOHOCTEN B MCMONb30BaHUN TEPMUHA KUCKYCCTBEHHbIV MHTENIEKT» COCTOUT B TOM,
YTO €ero CroXHO onpeaenuTb. PakTUYecku, Kak TONbKO MaLLMHbI CTanu cnpasnaTbCs
C 3afa4en, KOTOPYIO paHbLLE MO BbINOMHATL TONMbKO Noan — Byab TO urpa B Lax-
MaTbl UMM pacno3HaBaHWe NuL, — peLleHne NogobHbIX 3a4ay NnepecTano cHMTaThCs
NPU3HAKOM MHTENNeKTa (M3BECTHbIM Kak «AddekT Ny ).

BeHn KonnuH® HaunHaeT ¢ npocToro onpeaenenunst I kak naydeHusi pasyMHbix
cuctem. OgHaKo 3TO HenorHoe onpeaenexHne, Tak kak M moxeT ncnonb3oBaTbcs
ANsi pelleHns (NPOCTbIX U CMOXHbBIX) 3a4a4, KOTOPbIE SABNATCS YacTbio BHYTPEHHEN
CTPYKTYpPbI CIOXHbIX CUCTEM. 3aTeM OH nepeonpegenseT TepMuH Ha U, Bkntovato-
LM NCMONb30BaHMe METOO0B, OCHOBaHHbIX Ha MHTEMMEKTYarnbHOM NOBEAEHUN Moaen
ANsi peLleHnst crnoxHbix npobnem. Mo cnosam KonnuHa, BTopoe onpeneneHue 6onee
NOre3Ho Npu pacCMOTPEHUN pasHuLbl Mexay cunbHbiM UMW n cnabeim VA7,

Paccen n Hopeuré pacnpeaenvnu MM no YeTbipem KaTteropmsm B 3aBUCUMOCTU
OT CMOCOBHOCTEN: pa3yMHOE MbILISIEHNE, paLMOHANbHOE MbILLIIEHNE, pa3yMHble No-
CTYMKM W paumoHarnbHble NOCTYMNKN.

PasymHble NOCTynku NO3BONSOT MallMHam obpaboTtaTb MHOPMALIMIO HA eCTECTBEH-
HOM £13blKe, YCNELIHO obLWaThCs, XpaHUTb MHpopMaLMIO, paccyxaaTb Haj XpaHUMON
MHopMaLmen, NCNONbL30BaTh ee A8 OTBETa Ha BOMNPOCH! 1 AernaTb HOBbIE BbIBOAbI.

YTo KacaeTcsa MbILWNeHns, TO, co3gaBas MallnHbl, KOTOPble UMUTUPYIOT YeroBe-
YecKoe MbILUMEHNEe, cneayeT NOHMMaTh, Kak Nioan AyMatoT. T0 BO3MOXHO brarogaps
camoaHarnuay, NCUxXoriorMyeckMM aKCnepuMeHTam 1 Busyanmsaumm mosra. VIHgop-
MaTuKa 1 NCMXONOorns Yyenoseka 0ObeaMHATCA NOCPEACTBOM KOTHUTUBHOW HayKMy,
KOTOpasa B KOHEYHOM UTOre MO3BOSMSIET CO34aTh TO, YTO Mbl cenvac HasbiBaem UW.
PaunoHanbHoe MbllneHne, B CBOK 0Yepeb, MO4YEPKUBAET BAXKHOCTb JIOMMKY B Bbl-
YMCIIMTENBHOM MNpoLecce.

3 Pei W. A. N. G. (2008). What Do You Mean by «Al»?. Artificial General Intelligence, 362-373.

4 Nilsson N. J. (1998). Artificial intelligence: a new synthesis. Elsevier. P. 5.

5 Vincent J. (2016, February 29). What counts as artificially intelligent? Al and deep learning,
explained. Retrieved // URL: https://www.theverge.com/2016/2/29/11133682/deep-learning-
aiexplained-machine-learning (accessed: 20.02.2019).

5 Coppin B. (2004). Artificial intelligence illuminated. Jones & Bartlett Learning. P. 4.

" Anand S., Sinha A., Tiwari U. Artificial Intelligence — Literature Review. The Centre for Internet
and Society, India // URL: https://cis-india.org/internet-governance/files/artificial-intelligence-
literature-review (accessed: 20.02.2019).

8 Russell S., Norvig P. & Intelligence, A. (1995). A modern approach. Atrtificial Intelligence.
Prentice-Hall, Egnlewood Cliffs, 25, 27.
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Utak, I MOXXHO OTHECTU Kk NtoboMy MexaHWU3My UM anropuTMy, KOTOPbIA CNoco-
6eH HabnoaaTh 3a OKpyXxatoLLen cpeaon, oby4aTbCs U, OCHOBBIBAACH Ha MOMYYEHHbIX
3HaHWAX W ONbITE, NPEANPUHMMATL PadyMHbIe AENCTBMSA UNW Npeanaratb peLleHust.
EcTb MHOrO pasHbIx TEXHOMOIMI, KOTOPbIE NoAMNaAatoT Mo 3TO LUMPOKOE onpeaerneHme.
Ha gaHHbIn MOMEHT Hanbonee LWMPOKO UCMOSb3YTCA METOAbLI MALLUMHHOMO O0y4eHus
(aHrn. — Machine Learning (ML)).

ML — 310 TexHonorus, ocHoBaHHas Ha gaHHbIX. ML TpebyeT 6onbLinx 06bemoB
OaHHbIX Anst obyyeHust. Mo 3Tol NpuYnHe BCe CTpaHbl, paspabaTbiBatoLLme cTparerum
MW, noBbILWatoT LEHHOCTb AaHHbIX. PazpaboTka Takux cTpaTernii Hemnerka, noTomy Y4To
OHW JOIMKHbI cOanaHCcMpoBaTh YacTO KOHKYPUPYIOLLME NHTEPECH! MEXAY OTKPbITUEM
[0CTyna K AaHHbIM A58 NPOABUXKEHUSA MHHOBALMIA U NPO3PaYHOCTM U OrPaHUYEHMEM
€ro Ans 3aliuTbl YaCTHOW XN3HU U KOMMepYecKol KoHduaeHumansHocTn®. Cetyac
Mbl HAXOAMMCS B Ha4Yarne HOBOro 3Tana, CBA3aHHOIO C BbICOKUMW OXNAAHWSIMU OT BO3-
POCLUMX BbIMUCTTUTENbHbLIX BO3MOXHOCTEN M AaHHbLIX. IX koMOMHaUWs nogaepxmeaeT
HOBble pa3paboTkM, Takne kak MalMHHOe 0by4eHmne Ans NPOrHo3nMpoBaHUSA noeseae-
Hus. ML npepctaBnsieT cobor caBur B BbIMUCITUTENBHOM TEXHMKE. TpaguunoHHO Npo-
rpammuct nucan 6bl KOMNBIOTEPHBIN KOA, yCTaHaBNMBas Npasuna, Heobxoaumble Ans
06paboTku BBOAA AaHHbIX, YTOObLI NOMYy4YNTb OTBET B KAYECTBE BbIBOAA.

B ML komnbtoTep Nony4vaeT BXOOHbIE JaHHble, a Takke OTBETbI, OXugaemble oT
OaHHbIX, areHT ML gomkeH paspaboTtaTb npaBuna, NPUMMEHNMbIE K HOBbIM AaHHbIM
AN NonyYeHnst opurnHanbHbix oTBeToB. Cructema ML sBnsieTca obyvaemon, a He 3a-
nporpammupoBaHHon. Xots ML — 3To 06Lwumin Knacc anropuTMOoB, KOTOpbIE y4aTcsi Ha
OCHOBE [aHHbIX, MX TOYHOCTb BO MHOIOM 3aBUCUT OT KayecTBa Habopa oby4aroLmx
OaHHbIX M OT TOrO, HACKOMBbKO XOPOLLO OHW CTPYKTYPMPOBAHbI, CEMaHTUYECKN MapKu-
POBaHbl M OYULLIEHDI, YTOBbLI caenaTb UX penpe3eHTaTMBHbIMU ANsi peLleHns npobne-
Mbl M YMEHbLUNTb KONMMYECTBO NapameTpoB B AAHHbIX.

ML nmeeT MHoro obLero co ctatucTmydeckum mogenvpoeaHmem. Ctatuctmyeckme
OLIEHKM CTaAHOBSTCA Bonee HaaeXHbIMU MO Mepe yBennyeHus pasmepa 6a3oBoro Ha-
6opa AaHHbIX 1 YMEHbLUEHMS pa3bpoca AaHHbIX. [Mpy 6onbLiom pazHoobpasumn Habnto-
OEHUI N MHOXEeCTBE 0OBbACHALWNX NepeMeHHbIX B Habope AaHHbIX A5 JOCTUXEHUS
HadeXHbIX NPOrHO30B MOryT noTpeboBaTbCcs o4eHb GonbluMe Habopbl AaHHbIX. Kak
npaswuno, anroputmam ML TpebyeTcs ropa3go 6onblue AaHHbIX, YeM Moasam, YToObl
0by4yaTbCcsi CONOCTaBMMbIM HaBblkaM. Hanpymep, anropytMm aBToMaTU4eCcKoro Boxae-
HUS MOXET NoTpeboBaTb MUMNMMOHLI KUITOMETPOB AaHHbLIX BOXOEHWS, B TO BPEMS Kak
BOOUTENNIO-YENOBEKY TPEOYeTCst BCEr0 HECKONbKO ThICAY KUITOMETPOB OMbITa, YTOObI
cTaTb OnbITHbIM Bogutenem. C60p n aHHOTUpOBaHue 6onbLUMX HABOPOB AaHHBLIX CO-
NPSHKEHbI C TPYAHOCTAMM, Ka4eCcTBO HeobpaboTaHHbIX AaHHbLIX YacTo HU3KOe 1 TpebyeT
OUYUCTKM U CTPYKTYPUPOBaHUSI, @ MHOTUE AaHHble Hepeako becnonesHbl ™.

B HacTosiee Bpemsi MHOre Mmetoadbl ML oToGpaxatoT HEKOTOPbIE XapakTepUCTUKK
MOZENN «4EPHOrO SLLMKaY», T.€. Mbl 3HAEM, YTO BXOAUT 1 YTO BbIXOAUT U3 anroputMa, Ho
Y Hac HET NOMHOro MOHNMAaHUSA ero BHYTPEHHeN paboTbl. ATO OrpaHNYMBAET Hay4HOe

9 Joint Research Centre: Artificial Intelligence. A European Perspective // URL: http://publications.
jrc.ec.europa.eu/repository/bitstream/JRC113826/ai-flagship-report_online.pdf (accessed:
20.02.2019).

0 Joint Research Centre: Artificial Intelligence. A European Perspective.
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NMOHMMaHMe anropuTMOB, CMOCOBHOCTb K BOCCTAHOBIEHMIO U YCIOXHSAET YEerNOoBEYECKUN
KOHTPOIb Haj NPOUCXOASLLUMU B HUX NMpoLeccamMu, HanpuMmep nx 6€30nacHoOCTbIO.
B aTow cBsi3n HeobxoaMMo onpeaennTb PpamMKy OLIEHKW, KOTOpbIE SABMSKTCHA 3HaYU-
MbIMW B pearnbHbIX YCITOBUSAX, YTOObI COOTBETCTBOBATb NPaKTUYECKMM YCIIOBUSM UX
NPUMEHEHUS, YNYYLLNTb OO BSCHUMOCTb, NOAOTYETHOCTb U NPO3PAYHOCTL anropUTMOB.

YnpaBneHune gaHHbiMu, obpabaTtbiBaembiMy poboTamu, NpeacTaBnseT 6onbLuUyo
npobnemy. [lecTBUTENBHO, aBTOHOMHbIE po60ThI ByAyT cobrpathb Gonblune 06bLEMBI
OaHHbIX, NCMONb3Ys pa3nuyHble AaTYMKM Kak B criyvyae ¢ 6ecnmnoTHukamu, poboTa-
MU-NOMOLLHMKamMK 1 poboTtamu no 6ezonacHocTn. OgHaKko Kak ObiTb B CUTyaLMK, KOT-
Aa pobot obpabaTtbiBaeT MHGOPMALIMIO, CBA3AHYHO C CyAeOHbIM pa3bupaTensCcTBOM,
1 BbIHOCUT cyaebHoe pelueHne? Tak, y4eHble-KOMMNbIOTEPLLMKM U3 YHUBEPCUTETCKOIO
konnegka JNlongoHa n YHueepcuteta Leddunga paspabotanu nporpammHoe obe-
crneyeHne, KOTOPOe MOXET MpeackasaTb UCXo peanbHbiX Aen B cyaebHbIX npolec-
cax. OTo nporpaMmMmHoe obecneveHne npeackasano BepankT EBponevickoro Cyaa no
npaBam Yenoseka (qanee — ECIY) ¢ TouHoCTbIO 80 79 %.

AnropuT™M 3TOro NPOrpaMMHOro 06ecrneveHnst He TONbKO paccMaTpuBaeT U B3Be-
LUMBAET OpMONYECKNE A0KA3aTENLCTBA, HO TAKKe YYUTLIBAET, YTO NPaBUMbHO U YTO
HenpaBunbHo. NN-cyabsa BbiHEC Takoe Xe pelueHne, 4To n ECIY B 4yeTbipex 13 natu
[ern, KacaroLMXCA YHUKEHMS YENOBEYECKOro AOCTOMHCTBA Y HENMPUKOCHOBEHHOCTH
YaCTHOW XU3HW. YTOObI NpUHATL pelweHuns, N otckaHmposan 584 gena ¢ ony6nuko-
BaHHbIMY CyAeOHbIMU pPELLEHUAMU U N3y4nn MHPOPMaLMIO MO KaXaoMy Aeny, noka
He npuLuen kK cobcTBeHHOMY npurosopy™.

B naHHOM KOHTeKCTe, cpaBHMBasi paccMoTpeHHoe onpeaenenue N n ML, cnegyet
3aknounTb: 4Tobbl caenatb VIV 6onee achhekTMBHBLIM B NPUHATUN PELLEHWNIA, HEOOXO-
AVMMO BBeCTU Bornblue anroputMoB, YTOObl oxBaTUTL Bonblue criyyaes (B CyAebHbIX
peLueHusix), Tak MM cmoxeT nydiue n3yymTb Y NPUMEHUTb CBOK TEXHUKY MPUHATUS
peLleHnn. BaxxHo Takke o6paTnTb BHMUMaHWE Ha HEOOXOAMMOCTb NPeaoTBPaTUTL UC-
nonb3oBaHWe CUCTEMbI B 3lIOHAMepEHHbIX Lensx. bonee Toro, He cneayeT ncknoyaTb
CnyYaun xakepcTBa Ans Lenew BbisiBNEHUS HEQOCTaTKOB B KOAE, YTODObI BbIMrpaTh Aero.
Bo3mMoxHbI Takke criydyan HanmcaHus Mporpamm, KOTopble MOTyT U3MEHUTb peLleHne
anroputma VI, BeiHOCALLEro cyaebHoe peLueHue.

OKkcnepTbl NpegnonaratoT, YTo A0 TOro, Kak cuctema CTaHeT AOCTYMNHOW ANs APYruxX
cynoB, ByoyLnii NCKYCCTBEHHbIV MHTENNEKT AOMKeH ObiTb 0ByyeH cneuundurke cyna
M MOHUMAaHUIO TOTO, Kak OH AOIMKEH MUCMOoNb30BaTbCs 2.

PaccmoTpum elle oavH npumep ucnonb3oBaHust UM anst pewueHns cynebHbix BO-
npocoB. MHorue cyapl CLUA ncnonb3yoT cucteMy ocBoboxaeHus nog 3anor rae cy-
ObS yCTaHaBNMBAET CYMMY 3arora, KOTOpyt 0OBMHAEMbIN MOXET 3annaTuTtb, YToObI
nsbexarb HeOOXOAMMOCTUN OCTaBaTbCH B TIOPbME B OXXMAAHWUM cyaa. B aTon cucteme
CyAbW 4aCTO yCTaHaBNMBaOT 04eHb BOMbLLYIO CyMMY 3anora Ans 06BMHAEMbIX, YTOObI
n3bexaTb pucka ux HesiBkv B cydl. B atow cBA3u VI MoxeT BbiTb NPUMEHEH NS OLEHKM
3TOro pucka. Tak, B HEKOTOPbIX aMEPUKAHCKUX CyAax CyAbW HAYMHAKOT UCMONb30BaTb

" Artificial Intelligence judge // URL: https://www.universityherald.com/articles/45702/20161024/
artificial-intelligence-judge-predict-outcome-european-court-trials.htm (accessed: 20.02.2019).

2 European Courts use artificial intelligenc // URL: http://anonymous-news.com/european-courts-
use-artificial-intelligence-pass-sentence (accessed: 20.02.2019).
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CUCTEMbI UCKYCCTBEHHOIO UHTENNEKTA, YTOObI PeLUMTb, KOrda U Ha Kakon CPoK npe-
CTYNHVKN OOIMKHbI ObITb 3aKMOYeHbI B THOPbMY. YTOObLI CO30aTb CUCTEMY MCKYCCTBEH-
HOro MHTENMEKTa, UCMOMNb3YT KOMMNbITEPbLI Afst aHanM3a AaHHbIX ThicAY CyaebHbIX
aen. 3atem KOMMbOTEPbl UCNOMb3YIOT 3TU AaHHbIE, YTOObI Npeacka3aTtb, COBEPLUNT
N 06BMHSAEMbIV HOBOE NPECTYMMEHNE UNN HE BEPHETCS B CYA.

Cucrtema N, ncnonbsyemas cyabsimu CLUA, HasbiBaeTca OLEHKON 06LLEeCTBEHHON
6esonacHocTn. IHCTpyMeHT Obin pa3paboTtaH YacTHbIM hoHAoM Jlaypbl 1 xxoHa Ap-
HonbAa, 6asnpyowmmcs B Texace. B Hem roBopuTcs, 4To cuctema npegHasHadeHa
ONsA NpefocTaBneHns cyabsM Hanbonee 06beKTUBHOM MHPOpMaLMK ANst NPUHATUSA
CnpaBeasnvBbIX PELUEHN B OTHOLEHUN 3aKIIOUYEeHHbIX 3.

Cyabu wrata Heto-[hxepcu B HacTosiLee Bpemsi UCnosnb3yoT OLeHKy oOLLeCTBEH-
Hol 6e30MacHOCTH, YTOObI MOMOYb B MPUHATUM NPEABAPUTENbHBIX PELLUEHWUIA B OTHO-
LweHun obBuHAEMbIX. Cyapun B ApYrux WTaTax Takke UCnonb3oBanu aTy cuctemy. Mpo-
LieCC OLIEHKM HAa4YMHAETCS, KaK TOMbKO Y NOA03PEBAEMOr0 CHUMAKT OTMeYaTku nansbLeB
1 MHOpMaUUst NOCTYNAET B LIEHTPANN30BaHHY KOMMbIOTEPU3UPOBAHHYIO CUCTEMY.
Ha nepBom cnyLuaHuu, rae 13 TIopbMbl 0OBMHSEMbIE NPEACTAOT Nepes CyAoM npu
NMOMOLLM BUAEOKOH(PEPEHUN, OLIEHKa pucka npedocTasnseTcs cyabe. ObBuHsemble
¢ 6ornee HU3KUMK OLIEHKaMK HYacTo 0cBOOOXaATCA No4 HAA30pOM cyda Ao cneay-
towero cynebHoro 3acenaHus. B aTor cBs3u cyabsa OpHecT Kanocena oTmevaert, 4to
nogaepPXMBAET YCUMMSA rocyaapcTBa No UCMONb30BaHMI0 TEXHOMNOTMIA A4S NpefocTas-
NEeHNs HaunyuLwen 4OCTYNHOW UHAopMaLMK, YTOObI MOMOYb B MPUHATAMN OCTOPOXKHbIX
PELUEHUI B OTHOLLEHMN OOBUHAEMBIX 4,

Paccmatpusasi BOnpoc BO3MOXHOCTM NOMHOW 3ameHbl cyaen N, cnegyet otee-
TUTb Ha BOMNPOC, MOTYT N1 AaHHble 3aMeHUTb cyxxaeHne? Cuctema VW, ¢ ogHom cTo-
POHbI, HAaNpaBneHa Ha YMeHbLUEHNE NPeaB3siThIX PELUEHUIA, KOTOPbIE MOTYT 3aBUCETb
OT pachkl, Nona UK BHELLHOCTY 06BUHsIeMOro. PakTopbl pucka, UCMONb30BaHHbIE MpK
OLeHKe, BKIOYaoT BO3pacCT M NPOLUible CYOAUMOCTU, OAHAKO, C OPYrON CTOPOHbI, OHM
He BKIOYaloT pacy, nor, NPOUCXOXAEHNE 3aHATOCTU, rAe YENOBEK XUBET UIN UCTO-
pv0 apecToB.

Mpoes cyoen U/ nogHMMaeT BaxHble 3TUYEeCKMe BOMPOChI, CBA3aHHbIE C npea-
B3ATOCTbIO 1 aBTOHOMMEN. [porpammbl U moryT BknovaTh B cebs NpeaB3saToCTb UX
nNporpaMMnCTOB W NOAEN, C KOTOPbIMU OHW B3aUMOLENCTBYIOT. XOTS Takme nporpam-
Mbl MOTYT BOCMPOM3BOANTb CYLLECTBYOLLNE NpeaybexaeHnsi YenoBeka, OTnMYnUTENb-
Hol ocobeHHoCTbo VW aBnsieTcs To, YTO OH MOXET BECTU cebs HenpeaHamMepeHHbIM
obpa3oM no mepe Toro, kak oH obyyaetcs (ML). [lo3TOMy UCKOPEHEHNE CMELLEHNS
CTaHOBUTCSA eLle bonee TpyaHbIM, Nobas nporpaMma cyfencTsa AoSKHa yYUTbIBaTb
3TN NpenybexaeHnst n NpoBepsTbCA Ha HUX'®.

MpepoctaBneHne VM nonHOMO4UMIA NO MPUHSTUIO PELLEHUI MO cyaebHbIM Aenam
TakkKe nogHMMaeT pyHaaMeHTanbHyt npobrnemy asToHomun. Cyapu, Byayym nogemu,

3 URL: https://learningenglish.voanews.com/a/ai-used-by-judges-to-rule-on-prisoners/4236134.
html (accessed: 20.02.2019).

4 URL: https://learningenglish.voanews.com/a/ai-used-by-judges-to-rule-on-prisoners/4236134.
html (accessed: 20.02.2019).

5 URL: https://www.opendemocracy.net/transformation/ziyaad-bhorat/do-we-still-need-human-
judges-in-age-of-artificial-intelligence (accessed: 20.02.2019).
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BEKTOP HOPVIONHECKOW HAYKIA Egz;’c’%ﬁ

umenn O.E. Kyradura (MIIOA)

MOryT ObITb NPeAB3siTbl B ONpeaeneHHbix genax, N xxe moxet BbiTb MCMONb30BaH
ANst YMeHbLUEHUs Takoro poaa npeassatoctu. OgHako B oTHoweHun N-cynewn cne-
AyeT OTMEeTUTb Npobrnemy o6paboTkn NPeaoCTaBMNEHHbIX ANSA BbIHECEHUS PELLEHMS
AaHHbIX. Ecnn W cmoxeT npaBunbHO onpegennTb 3aKkOHOMEPHOCTU B npoLlecce npu-
HATUA CcynebHbIX pPeLUeHUn, OH, BO3MOXHO, OyAeT nydlle Ucnosnb3oBaTb NpeLeaeHT
ONS PeLUeHNs Unv NPOrHo3MpoBaHNUs Aen, Kak, Hanpumep, 310 ObINIo OTMEYEHO Npwu
aHanu3e HefaBHO pa3paboTaHHOW yYeHbIMU U3 JIOHAOHCKOrO YHUBEPCUTETCKOrO KOr-
neaxa KOMMbIOTEPHOW MPOrpaMmbl, aHannaupytowen gaHHele n3 584 nen s ECIMN4.
Ecnn U/ cMOXeT M3yunTb UCTOPUIO Aena U TOYHO pelunTb Aena, OCHOBLIBasiCb Ha
dakTax, cyabu-noam MoryT ObiTb 3ape3epBMpOBaHbl A BbILLIECTOALWMNX CYyA0B, rae
HeobX0AMMO paccMOTpPETb Bonee CroXHbIE PUANYECKME BONPOCHI.

CuTyaums ycnoxHsieTcst B criyyae cyaem, KoTopble BBOAAT MOparib B 3aKOH — 3TO
CNOXHas 3agava, NOTOMY 4YTO OCNapMBaKOTCA 3TUYECKME LEHHOCTU M UCTOKM Mopa-
nn. Hanpumep, HEKOTOpbIE OPUCTLI CYUTAIOT, YTO Mopanb ucxoaut ot bora, npupo-
AObl NN KaKoro-To ApYroro TpaHCLeHAEHTHOro nctovHuka. NporpammmposaHue A
C NPaKTUYECKNM, OCYXOAIOLMM NMOHUMAHUEM 3TUX BOXECTBEHHbIX UIM NOA0OHbIX
Bory UCTOYHUKOB B M3MEHSIIOLLIEMCS YENOBEYECKOM 00LLEeCTBE SIBNAETCS Ype3Bblyaii-
HO CrOXHOM 3agadven. bonee Toro, yaMBuTenbHbIN N HENPeOHAMEPEHHbI XapakTep
«0by4eHnsa» MM MoxeT NpuBECTM K YETKOW JIMHUM MHTEpNpeTaLmm, CBOEro poaa
«lex nckycctseHHbln». B aTom crniydae MW moxeT nomoraTb Unu 3aMeHsITb ntogen
B Cydax HU3LIEN MHCTaHLUMMW, HO CyabW-NI0AN OOIMKHbI COXPaHATb CBOE MECTO B Kade-
CTBE KOHEYHbIX apOMTpOoB Ha BepLunHe ntoboi npaBoBoi cuctemMbl. C npakTU4eCKon
TOYKM 3peHunsi, I MOXEeT NOMOYb B U3YYEHMM BCEW LLUMPOThI U rMyOUHbI 3aKOHa, HO
NN B KOHEYHOM cYeTe BbIGEPYT TO, YTO OHU CHUTAKOT MOpanbHO NPEeBOCXoadALLEN
WHTepnpeTaumnen.

AmepukaHckuin cyabsa Pudapa NosHep cumntaert, 4to ucnonb3osaHue MW n aBTo-
MaTM3aumm SOMKHO ObITb OrpaHM4YeHO OKa3aHMeM MOMOLLM CYabSM B BbISIBNEHUM UX
cOoOCTBEHHbIX NpenybexaeHnin n NogaepKaHnM NocrneaoBaTenibHOCTU. TeM He MeHee
BCe bonee LWIMPOKOE NCMOMb30BaHME aBTOMaTM3aLMmU 1 NpoLecca NPUHATUS peLLEHNIA
MW B cynax Hem3bexxHO NOBMUSIET Ha NPUHSATUE YENOBEKOM CyAEBHbIX PeLIeHMii™.

ELle oguH acnekT B BONpoce BO3MOXHOCTUM NONHOW 3aMeHbl cyaen VW ceasaH ¢ 3a-
LwmTOM 1 06paboTKON AaHHbIX. [TOCKOMbKY peyvb OAET MMEHHO O BbIHECEHUW CYAEeOHbIX
peLueHuin No genam, y4acTHMKamu KOTOpbIX ABASIOTCA (dn3nyeckmne nviua, BO3HMKaeT
npobnema, cBA3aHHas ¢ 06paboTkON NepcoHarbHbIX AaHHbIX. B 3TOM CBA3M AOMKHbI
CyLLecTBOBaTb CTpOrne npasuna, perynupyrolme 3awmTy nepcoHarnbHbIX aHHbIX,
a TaKke OOMbLLOE 3HAYEHME AOIMKHO ObITb YAENEeHO 3almTe AaHHbIX 0cOB0ro xapak-
Tepa.

MockonbKy AaHHbIE MOTYT NepedaBaTbCcs NpakTuiecky 6e3 3atpar no BcemMy Mupy,
BOMPOC O HMX cTan NpobnemMoi, KoTopas BpaLlaeTcs BOKPYr MAEW, YTO AaHHbIE Nog4m-
HSIIOTCS 3aKOHaM W CTPYKTYpaM yrnpaBrieHnsi B CTpaHe, rae oHu cobupatotces. B pamkax
EBponerickoro Cotosa PernamenT (EC) 2016/679 EBponevickoro naprnameHTta n Coseta
0T 27.04.2016 0 3awuTe PU3NYECKMX N1L, B OTHOLLEHNM 0OpPaboTKN NepcoHarnbHbIX
AaHHbIX 1 0 cBOOOAHOM NMEepeMeLLeHUN TaknX AaHHbIX U oTMeHe [upektubl 95/46/

6 URL: https://www.opendemocracy.net/transformation/ziyaad-bhorat/do-we-still-need-human-
judges-in-age-of-artificial-intelligence.
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EC' (PernameHT o 3awuTe AaHHbiX (GDPR)) no3sBonsieT nepegasath NepcoHarnbHble
OaHHble Mexay rocygapcTtBaMu-yneHamu. lNepegada nepcoHanbHbIX AaHHbIX 3a npe-
nenbl EC tpebyert, 4utobbl nonyyarens cobntogan npasuna GDPR.
Habopbl AaHHbIX SBNAKTCA HEOOXOAMMbBIM BXOAOM B anropUTMbl MaLLMHHOIO 00-
yyeHus (ML). JocTyn Kk AaHHbIM, a Takke LUMPOKMIA OOMEH UMW BaXXeH ANl pa3BUTUS
. PerynaTopHble npaBoBble Mepbl EC B OTHOLLEHMM AaHHbIX OKa3bIBaOTCA Mexay
OBYMS1 MONocamu:
(a) npepocTaBneHne UCKIMIOYUTENBHBIX MPaB B KAa4ecTBe CTMMyna Ansi Npouns-
BOOUTENen n BrnagenbLeB AaHHbIX BKNaabiBaTb 6onblue cpeacTts B ux coop
N aHanms un

(6) obecneyeHue GonblLuen 4OCTYMHOCTU AaHHbIX A51s 0brneryeHns n3enevYeHus
HOBbIX J@HHbIX U3 AaHHbIX, B TOM Yucne ¢ MN/ML.

CyLlecTByeT LUMPOKOE HEepPErynMpyemoe NpoCTPaHCTBO MEXAy npaBamu Ha Nepco-
HanbHble AaHHble B pamkax GDPR u obwmmMu npaBamun Ha BnageHne 6a3on gaHHbIX,
rae npaBaT PbIHOYHbIA OOMEH AaHHbIMW, ABYCTOPOHHME KOHTPAKTbI Y MEpbl TEXHU-
YeCKOWN 3almnTbl. JTa AMCKYCCUSA BapbMpyeTCs OT pacLUMPEHNst SKCKITHO3UBHbIX NpaB
Ha BrageHne gaHHbIMKM 0o obrnerdeHms gocTtyna K AaHHbIM. beicTpbin poct NN kak
TexHonorum obpaboTkun AaHHbIX NOANUTLIBAET 3Ty ANCKYCCUIO. HaxoxaeHne HOBOro
fanaHca mMexay 3TMMKU ABYMS MPOTUBOMNONOXHBIMK Nontocamu B gebatax Tpedyet
fonblue coumanbHbIX U NONUTUYECKMX AebaToB. B cBA3M C 3TMM paccmaTtpuBaroTcs
pasnuyHble BapnaHTbl, B TOM YUCIEe KOHKPETHOE perynupoBaHne, co3gaHne HOBOro
KBanurLUMpoBaHHOro Npaea Ha AOCTYN K AaHHbIM U CUCTEMbI MPUHYAUTENBHbLIX
NUUEH3NA ONst NpefoCTaBeHnsa AOCTyna K AaHHbIM Kak Ha roOpM30oHTarbHON, Tak
N Ha ceKToparbHOl OcHOBe. [10CTyn 1 MCNONb30BaHME AaHHbIX ABMAOTCS OCHOBO-
nonararvLwmmmn ang MHorux npunoxeHnn M. Tem He meHee aMnnpu4ecKkne gaHHble
MoKasbIBatoT, YTO ONTUMAIbHYK CTPYKTYPY ANs TOProBnn n obMeHa AaHHbIMK eLle
NPeacTonT peann3oBaTb.

Ha ocHoBaHWM BbILEN3NOXeHHOro, pe3tomMupys Bce 3a 1 npotus I B Bonpoce
BblHECEHUS CyaebHbIX peLUeHnii, criedyeT yka3aTb, YTO OTBET Ha AaHHbIN BOMpPOC siB-
NSIeTCA HEOQHO3HAYHbIM, NpeanonaraeT PeLeHnst He TONbKO HOPMALIMOHHBIX BO-
npocog, nNpobrem 3awuTbl MHGPOpPMaLMn 1 MHpopPMaLMOHHOM 6e30NacHOCTH, 3aLLUTbI
cuctembl M OT NPOHMKHOBEHUI, HO Takke BONPOCOB 00yyeHusa U, xapakTepmcTumk
1 cucTemaTusauum caMmx AaHHbIX B NporpaMmmax, Kputepues nx obpaboTtku. Bee atu
npobnembl TPebyHT HOPMATMBHOIO PELLEHUS, ONpeaeneHns KpUTEPMEB NCMONb30Ba-
Hust U npu BbiHeCeHUM cyaebHbIX peLleHniA.

7 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on
the free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation) / OJ L 119. 04.05.2016. P. 1-88.
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NMPOBJIEMbI PETYJIIMPOBAHUA
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AHHOmMauus. lNpedmemom cmambU S81159emCcsl NorblmKa 8bISI8UMmb Mpo-
6riembl pezynuposaHusi cekmopa 6ecrnuomHbIX (a8MOHOMHbIX) MpaHCc-
rnopmHbix cpedcms, komopbie bydem pewamsb 3akoHoOamernb, coenaH
0630p meKyuwjeao peaynuposaHusi Ha Mexx0yHapodOHOM, UHmMe2payUOHHOM
U HayUOHaslbHOM yPOBHSIX.
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PROBLEMS OF REGULATION OF UNMANNED VEHICLES

Abstract. The subject of the article is an attempt to identify problems of
regulation of the sector of driverless (autonomous) vehicles, which the leg-
islator will decide, a review of current regulation at the international, integra-
tion and national levels.

Keywords: autonomous vehicles, driverless vehicles, artificial intelligence.

0 AaHHbIM raseTbl « The Economist», 90 % A0POXHO-TPaHCNOPTHbLIX NpoUCLUE-

CTBWI NPOMCXOOST U3-3a owmnboK YenoBeka?. [loCTaTO4HO NOrMYHO NPeAnono-

XWTb, YTO @aBapUAHOCTb MOXHO CBECTU K HYIIO, €CN 3aCTaBUTb YernoBeka He

owmbatbesa Nnbo ybpaTtb Yenoseka ¢ Mecta Bogutens. lNepeoe caenaTb HEBO3MOXHO,

NMPUYMHOM 3TOMY ABMSAETCH CYLLHOCTb Yernoseka: errare humanum est. Ho MOXHO fin
ybpaTb Yernoseka kak BoguTens-nunota’?

MpeacTaBnseTcs, YTO TEXHUYECKN 3TOT BONpoC ByaeT pelueH Ha obblYHOM AnA

obbiBaTenst ypoBHe Yepes3 1—2 roga 3a pybexom n yepes 3—>5 net B Poccuu, a pas-

' Pa6oTta BbinonHeHa npu urHaHcoBow nogaepxke POOU, rpaHt Ne 18-29-16150.

2 Look, no hands // The Economist. Technology Quarterly. 09.2012 // URL: https://www.
economist.com/ technology-quarterly/2012/09/01/look-no-hands (Accessed: 24.02.2019).

3 TMpeacrtasnsieTcs:, YTo B Npegenax Hactosilweln paboTbl TEPMUHBI «BOAUTENbY U «NUMOT»
CMHOHUMMWYHbI B TOM, YTO kacaeTcsl o6Lueit ponuv YernoBeka B yrpaBrieHUn TPaHCNOPTHbLIM
CpeacTBOM, U pasnuyHbl B TOM, YTO DaKTUYECKM KacaeTcs TUMOB TPaAHCMOPTHbLIX CPeACTB —
[OPOXHbIX W neTaTerbHbIX. AHANOMMYHbIN NOAXOA aBTOP NPUMEHSIET K TEPMUHAM «KanuTaH»
N «pyneBoii» Ansl NrnaBaTellbHbIX CPeACTB.
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HUUa obyCrnoBeHa CNoXHbIM KNMMaToOM, HEAUCUUNITMHUPOBAHHOCTBIO AOPOXHbIX

cnyx06 1 HEBLICOKOWN 3aKOHOMOCHYLLHOCTLIO BOAUTENENR-NIOAEN.

Bonee cnoxHon 3agaden TEXHUYECKM ABMSETCS OTCYTCTBUE NUIoTa B TPaHCNopT-
HbIX CpeacTBax B BO3Ayxe: camoreTax, BepTonerax. Co3gaercs Takke Lenbiv krnacc
MaLLVH, 3aBe4OMO He MOryLMX MMETb NUIoTa B CUITy CBOErO pa3Mepa U KOHCTPYKLMU.
MoBbILLEHHbIV UHTEPEC B TakMX 06NacTsAX, Kak BOEHHAsA U NpaBOOXpaHUTENbHAsA Aes-
TENbHOCTb, MPOMbILLIEHHOCTb C TSXXENbIMU 1 ONACHbIMU A5 YenoBeKa NpupoaHbIMU
yCnoBumsiMn paboTbl, NPEACTaABMASOT TPAHCMNOPTHbIE CPEACTBA, B KOTOPbIX TakkKe OT-
CyTCTBYET YernoBek.

CyLHOCTHO TpaHCnopTHOE cpeacTBo 6e3 BoaUTENSt KAk OTHOCUTENBHO HOBOE SIB-
neHune, oO6bEKT CTaBUT Nepes 3akoHogaTeNeM MHOXECTBO BONPOCOB. Bo-nepBbix, 3TO
porb UCKYCCTBEHHOrO MHTennekTa (ganee — MW) B ynpaBneHuu, 4To nNposiBNseTcs
Jaxe TepMUHOOrndeckun. MNo-aHrmmnckn CUHOHNMUYHBI NOHATUA «driverless cary»
(mawmuHa 6e3 BogmTens), «autonomous car» (aBTOHOMHasi MalumHa), «robotic car»
(poboTtunsmposaHHas maiumHa) u «self-driving car» (camogBKyLLasca MaluvHa Unm
camoynpagensemas MmawmHa). Ho oHM CyLLeCTBEHHO OTNIMYaoTCs No CMbICIy, MO Aen-
CTBUSIM, NO BO3MOXHOCTAM VW 1 yenoseka. Pasnuume B CTUNUCTUKE CIIOBOCOYETAHUS
nogyepkmBaet atn otnnyms. Camo no cebe CnoBO «aBTOHOMUSI» YXKe rOBOPUT O CTe-
neHn ceoboabl «BOMM MaLUMHbI» (3TOT BOMPOC HEOAHOKPATHO nogHumMarics* u ynet
NoAHUMAaTbLCS B NUTEpaType).

Bo-BTOpbIX, 3TO cTeneHb W B ynpasneHnm TpaHCNopToM: hakTUYeCcKn CerogHs
camorieTbl ¥ aBTOMOOUIM SBMSATCSA NONYyaBTOHOMHbIMU cpeacTBamu. Kpyns-koHTponb,
aBTOMUIOT, CNnexeHne 3a nonocou. No cytn, NonyaBTOHOMHbIE CPeACcTBa ONepupy-
HOT CAMOCTOSITENBHO YacTbio (PYHKLUIA: pasroH, TOPMOXeHUE, HO TpebytoT Haa3opa
N KOHTPOISi CO CTOPOHbI BOAMTENS, MMEILLLEro NpaBo Ha ynpasneHne. CTouT He 3a-
ObIBaTb, YTO BoAMTENbCKME NpaBa B Poccuiickon depepauun SBnsoTca JOKYMEHTOM
0 creumnanbHOM npase, HagensemMom rocygapCTBOM TOMNbKO Nocre cAady 3Kk3aMmeHa.
Mo cyTu, OHM ABNAKTCA NULEH3UEN B CMbICNE aAMUHUCTPATUBHOIO Npasa, YTo NPsiMo
3aKpenneHo B 3aKOHOOATENbCTBE HEKOTOPLIX CTpaH, Hanpumep CLUA.

Mo ypoBHsiM aBTOMaTU3aLun B Hactoswee Bpems B CLUA u B uHbIx cTpaHax (Ku-
Tan, HnagepnaHgbl 1 Ap.) ucnonb3ayertcs knaccudpukaumsa SAES:

— ypoBeHb 0 — HeT aBTOMaTtu3auumu. NocTossHHOE BbINOMHEHWE YEeNOBEKOM-BOAUTE-
nemM BCex acrnekToB AMHAMUYECKOro BOXAEHMWS, AaXe eCrv OHO Yry4LleHO cucTe-
MamMW NpeaynpexaeHus Unu BMeLLaTensCcTBa;

— YpOBeHb 1 — NOMOLLb BOAUTENIO: OCYLLECTBIIEHNE CUCTEMON B 3aBUCMMOCTHU OT
pexvMa BOXAEHUS NOMOLLM BOAMTENO NMOO pyneBoro ynpaeneHus, nnbo ycko-
peHus (3amenneHust) ¢ NCnornb3oBaHMEM MHGOPMaLMK 00 OKpyKatloLLen cpeae
BOXAEHUS 1 C OXXUAAHUEM TOrO, YTO BOAUTENb-YEMNOBEK BLIMOSHUT BCE OCTallbHblE
acnekTbl 3a4a4v QUHAMNYECKOTO BOXOEHNS;

4 Knaccuyeckumu siBNStOTCSt 3aKOHbI POGOTOTEXHMKM, COOPMYNMpoBaHHbIe AlidekoM A3nmo-
BbIM B pacckase «XopoBoa» B 1942 r. [NoCTOAHHO naeT ANCKYCCUS, ABMSIOTCSA N 3TN 3aKOHbI
MOSHBIMU 1 NPUMEHVMbBIMW B HacTosILLiEE BPEMSI.

5 SAE International, J3016_201806: Taxonomy and Definitions for Terms Related to Driving
Automation Systems for On-Road Motor Vehicles (Warrendale: SAE International, 15 June
2018) // URL: https://lwww.sae.org/standards/content/ j3016_201806/ (Accessed: 24.02.2019).
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— YPOBEHb 2 — YacTU4yHaa aBTomMaTu3aund: OCyLleCTBEeHne B 3aBUCUMOCTM OT
pexuma BOXOEHUS OAHOW UMW HECKONbKMMU CUCTEMAMM NOMOLLN BOOUTESIO
Kak B pyNeBOM yrnpaBrneHun, Tak 1 B yCKOPEeHUU (3amenneHumn) ¢ ncnonb3oBa-
HUeM nHdpopmaunm 06 oKpyxKaroLlen cpeae BOXAEHUSA U C Y4€TOM TOro, YTO BO-
OVTENb-4erioBEK BbINOSTHAET BCE OCTallbHble acnekTbl 3a4a4n AMHaMUYECKOro
BOXAEHUS;

— YpOBeHb 3 — YCMoOBHas aBTomMaTn3aums: ¢ NOMOLLbIO aBTOMAaTU3NPOBaHHON CUCTe-
Mbl BOXOEHWUSI MPOU3BOAUTENBHOCTb, XapaKTepHasi st COOTBETCTBYOLLMX PEXMMOB
BOXAEHUS, NO BCEM acnekTam 3agadv JMHAaMUYECKOro BOXAEHMS C pacHETOM Ha
TO, YTO BOAMTENb-YENOBEK COOTBETCTBYHOLLMM 06pa3om OTBETUT Ha 3amnpoc O BMe-
LaTenbLCTBe;

— YpOBeHb 4 — BbICOKas aBToMaTM3aums: aP@EKTUBHOCTb pPexuma BOX4eHUs C Mo-
MOLLIbHO aBTOMAaTU3NPOBAHHOM CUCTEMbI BOXXOEHUS BO BCEX acnekTax 3agadv gu-
HaMW4YEeCKOro BOXAEHWUS, AaXKe €CNN YENOoBEK-BOAUTENb HE OTBEYAET AOSMKHbLIM
06pa3om Ha 3anpoc 0 BMeLLATENbCTBE;

— YpOBEHb 5 — nonHasa aBToMaTM3aums: NOCTOAHHas paboTa aBTOMaTU3MPOBaHHON
CUCTEMbI BOXOEHMS MO BCEM acnektam 3agavv SUHAMUYECKOro BOXOEHMWS Npu
no6bIX JOPOXKHBIX YCNOBUSAX U YCITOBUSIX OKPYXKatoLLen cpeabl, KOTOPON MOXET
ynpaBnsiTb YernoBek-BoAUTENb.

MpencraensieTcsa BaxkHbIM OTMETUTL TO, YTO Aaxke B CLUA nocne npencraeneHus
CBOEW MNonbITKM Krnaccudmkauumn 6eina BelbpaHa knaccudukaums oTpacnesBon opra-
HU3auuu.

Kakue Bonpockl BCTalOT eLLle nepes co3gaTtensMu 3akoHogaTtenscrea o 6ecnmnor-
HbIX TPAHCMNOPTHLIX cpeacTBax?

OpuH 13 cambix NOMNynspHbIX BONPOCOB®: «KTO HECeT rpaXaaHCKyto OTBETCTBEH-
HocTb B cnyyae ATl ¢ y4actnem 6ecnunoTHOro TpaHCNOPTHOro cpeacTea?y. ATo
Takke OOVH U3 BaXKHbIX BOMPOCOB C TOYKM 3PEHMS 3TUKKN, MO0 OH 3aTparMBaeT KaTero-
puto CNpaBeAnMBOCTU, a TakkKe BOMPOC paBeHCTBA MaLUuH U ntoger. C ToYKkn 3peHus
KOHCTUTYLMOHHOM 3KOHOMUKM Pa3BUTbIA PbIHOK CTPAxXOBbIX YCAYyr AOMKEH NOMOYb
peLnTb 3TOT BONPOC, caenas HETPYAHbIM PakTUYeCcKnin OTBET Ha Hero. B aTtom Takxke
[OOJIMKHO NMOMOYb pa3BMTOe 3akoHOoA4aTenNbCTBO. OQHUM N3 BO3MOXHbIX PELUEHWI BU-
OVTCS BBEAEHME pexnmMa, NoA0GHOro PeXUMY « MCTOMHUKA MOBbILLEHHOM ONACHOCTUY !
Torga B [ATI1 oTBETCTBEHHOCTL ByayT pasaensTb BCE y4acTBYHOLME B HEM CTOPOHbLI. Ho
Takoe peLleHre NpeacTaBnaeTca Aaneko He NyyLM C TOYKM 3peHns Mopanu 1 3TUKK
N, CKopee, ABNAETCH NoKa3aTenbHO «KanUTanmcTUYECKUM».

6 Cwm., Hanpumep: Kelkar K. How Will Driverless Cars Make Life-or-Death Decisions? PBS
28/05/2016 // URL: http://www.pbs.org/newshour/rundown/how-will-driverless-cars-make-life-or-
death-decisions/ ; Gurney J. Crashing into the Unknown: An Examination of Crash-Optimization
Algorithms Through the Two Lanes of Ethics and Law (March 8, 2016). 79 Albany Law Review
183 (2016) // URL: https://ssrn.com/Annotation=2622125 ; Glancy D. What Will the Law Do
About Autonomous Vehicles? 23/05/2013 // URL: http://dx.doi.org/102139/ssrn.2293051,
Research. AAJ. Driven to Safety: Robot Cars and the Future of Liability. 07.02.2017 // URL:
http://dx.doi.org/10.2139/ssrn.2913028 ; Rapaczynski A. Driverless Cars and the Much Delayed
Tort Law Revolution. 14.04.2016 // Columbia Law and Economics Working Paper. No. 540.
URL: http://dx.doi.org/10.2139/ssrn.2764686.
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Bonpochkl 3TMKM BO3HMKAKOT NpU Bblgaye paspeLleHnin Ha NCnonb3oBaHue Takmnx
CpeAcTB, Bedb NpaBO Ha BOXAEHUE ABMSETCH creumnanbHbIM NpaBoM, Mo CyTu, npe-
poraTtMBoOW NULLIL OnpeaeneHHbIX nuu. PaspelueHHoe ncnonb3oBaHne NorHON aBTo-
MaTtun3aLumm MOXHO TpaKToBaTb U Kak JO3BOSIEHME OnpenerieHHbIX MEXaHN3MOB, HO
M KaK 4apoBaHue paBHOro C onpedeneHHbIMY KBanuguumMpoBaHHbIMUY NlogbMY Npasa
MaLmHe. N ecnu onsa nogen BolpaboTaHbl AOCTATOMHbIE KPUTEPUM TaKoW KBanugu-
Kauun, To Ans MallMHbl TakuX KPUTEPUEB NOKa eLle HeT.

B npouecce nepemelLeHnst TpaHCNOpTHbIE cpeacTBa OyayT cobmpatb 6onbLioe
KONMMYeCTBO AaHHbIX 00 00bEeKTax Kak CHapyXu, Tak 1 BHYTpu canoHa. PuckHy npea-
MONOXMWTb, YTO KaK MUHMMYM NEPBOE BPEMSI MPOU3BOAUTENMN OyayT hakTUYECKM Hapy-
LaTb NPaBO Ha YaCTHYO XW3Hb, COBMpas AaHHbIE, HE OTHOCALLMECS HaNPSMYIO K yryu-
LEHMIO CTaTUCTUKN BOXOEHUS, XOTS U MOTyLUMe 3aTpoHYTb ee. [locTaTo4HO MHOrne
aBTONMOUTENM NPOU3HOCAT Lienble MOHOMOrM, NepeaBurasiCb no Jopore, B TOM Yncne
OTHOCSLLMECH K yAOOCTBY BOXAEHUSI UMEHHO B 3TOM aBTOMOOMIE.

MpeacTaBnsaeTcs Takke CKOpbIM M3MEHEHUE 3aKoHOA4ATENbCTBA O rPaAo0yCTPONCTBE
N CTPOUTENBCTBE C Lienbio pasBuTUa CTaHAapTOB, aAanTUPOBaHHbLIX B TOM Y1cre Ans
BecnunoTHbIx cpeacTts. Heobxoguma byaet Takke nubepanusaumsa 3akoHogaTenscTaa
B 06racTu 4acToT, CToNb He0BX0AMMbIX AN B3aUMOLENCTBUSA TPAHCMOPTHbLIX CPeacTB
OPYr C OpYroM, a Takke ¢ UHPACTPYKTYpOIN Nonb3oBaTenern u nyTen coodLleHns’.

BaxHenLwmnm BONpoCoM SIBNSETCH YPOBEHb PEryrnMpoBaHUS UCMONb30BaHNSA aBTO-
HOMHbIX, MOMyaBTOHOMHbIX TPAHCMOPTHbIX CPEACTB: HAaUMOHaNbHbIW, MHTErPaLMOHHBIN
U MeXAyHapOaHbIN.

BeHckasi kOHBEHLMS! MO AOPOXHOMY ABWKeHUo 1968 1.8, cTopoHamu KOTOpoW sB-
nawTca 78 rocygapcTts, B n. 1 CT. 8 ykasblBaeT, YTO Kaxgoe TpaHCNopTHOe CpeacTBo
WINN COCTaB TPAHCMOPTHbIX CPEACTB, KOTOPblEe HAXOASATCS B ABMKEHWUMW, OOMKHbI UIMETb
Bogutens. Mpu atom n. 5 TpebyeT, 4To6bI BoguTenb Obin Bcerga B COCTOSIHUM yNpaB-
NATb CBOMM TPAHCMNOPTHbLIM CPeACcTBOM. [JaHHbIA NYyHKT (bakTuyeckn cBoaUT Ha HeT
npevMyLLecTsa aBTOHOMHOIO camoynpasneHus ansa sogutens. MNpumeyarensHo, 4To
Hopserus, patnduumposaslias aty KoHBeHumio nuwb B 1985 1., caenana oroBopky
MMEHHO B OTHoLeHu M. 5 cT. 8°. B 2014 1. B cT. 8 6bINIM BHECEHbI U3MEHEHMS, NO3BO-
nsiowme aBTomobuno exatb camoMy, Crim cucTeMa «MOXeT ObiTb NnepeonpeneneHa
WK BbIKINOYEHA BOOAUTENEMY, T.€., MO CYTU, XOTS U OTKPbIBAETCS BO3MOXHOCTb aBTO-
HOMHOW e34bl, HO NoA NPUCMOTPOM YernoBeka, T.e. HUKak He 6e3 BoguTens.

Ha HauuoHanbHOM ypOBHE NpeacTaBreHo Wupokoe pasHoobpasune dopm pery-
nupoBaHus. BosrnaenseT ato pasHoobpasme CLUA ¢ oTcyTcTBMEM KOMNETEHUMN dhe-
aepauun B obrnactn poboTU3NPOBaHHOIO ABUXEHUS 1 3aKOHAMM, NOCTaHOBIEHUAMMU

7 Autonomous Cars Self-Driving the New Auto Industry Paradigmto Morgan Stanley 06.11.2013 //
URL: https://orfe.princeton.edu/~alaink/SmartDrivingCars/PDFs/Nov2013MORGAN-STANLEY-
BLUE-PAPER-AUTONOMOUS-CARS%EF%BC%9A-SELF-DRIVING-THE-NEW-AUTO-
INDUSTRY-PARADIGM.pdf (Accessed: 24.02.2019).

8 COOpHUK LENCTBYIOLLMX JOTOBOPOB, COMMaLleHNii U KOHBEHLMI, 3akntodeHHbIXx CCCP ¢ nHo-
cTpaHHbIMK rocygapcteamu. Bein. 33. M., 1979. C. 385—435.

9 Crartyc patudukaunm koHBeHuun // URL: https://treaties.un.org/Pages/ViewDetailslll.
aspx? src=TREATY&mtdsg_no=XI-B-19&chapter=11&Temp=mtdsg3&lang=en (Accessed:
24.02.2019).

4/2019



o ECTH”K CrenaHsaH A. K.

YHUBEPCUTETA MpoBrevMbl peryrposaH/is GeCrMOTHLIX TPaHCMOPTHLIX CPeACcTs 1 ; 3

umenn O.E. Kyradura (MIOA)

N faxe NpOoCTO aHOHCAMM MHULMATUB MO Pa3peLLEeHnIo NCMOoNb30BaHUst 6eCnunoTHbIX
TPaHCMNOPTHBIX CPEACTB Ha A0pOorax obLuero nonb3oBaHns. CaMmbiM NPOABUHYTLIM LUTa-
ToMm siBnsieTcst KanudopHus ¢ npaeunammn’®, paspeLuaoLmmm nofiHoe aBTOHOMHOE BO-
X[eHne Ha goporax obLero nonb3oBaHus. MepBbIM LWTAaTOM, MPUHSIBLUMM 3aKOHOAa-
TENbCTBO O OECMUIOTHBIX TPAHCMOPTHbIX cpeacTBax, bbina Hesaaa, 3a HAM Apu3oHa.

Kutan npegcraBnseT AeNCTBYIOLME HA YPOBHE CaMbiX pa3BuThbIX roponos (MekuH,
Lanxan, WaHbmpkaHb 1 Ap.) npaBuna ucnbitaHuin' ons aBTOHOMHbIX aBTOMOOMen
no goporam o6Lero nonb3oBaHus; lepmaHns — Ha ypoBHe 3emenb'2. HuaepnaHabl
TakKkKe NPUHSANN 3aKOH O TECTOBOW JKCMyaTauMn aBTOHOMHbIX TPaHCMOPTHbLIX CPeACTB
B 2017 r." KOxHasa AecTpanusi, CuHranyp, AnoHnUs 1 MHOXECTBO APYrnX permoHoB
W CTpaH uayT Tem xe nytem. Hosasi 3enaHaus yTBepauna TecTbl NeTarLLero Takeu'.

HecmoTps Ha TO, 4TO B NnepenoBbix obnactsax EeBponewncknit Cotos ctapaercs npu-
HATb 3aKOHOAATENBLCTBO UMM XOTs1 Obl OCBETUTL CBOE BUAEHME NONUTUK PErYNNPOBAHNS
paHblle, YeM HaYMHaETCH NOBCEMECTHOE UCMOfMb30BaHNe TEXHONOrMin obbiBaTensamu,
B HacTosILLee BPEMS HE NMPUHATO HN OJHOTO aKTa, HU «KKHWUMM» MULLb B 06nacTy ynpas-
neHus TpaHcnoptom™ u 1.4. MNMpeacrtaenseTcs HeobxoanMbIM, YTobbl EC caenan ny-
BnMYHON CBOIO MO3NLIMIO OTHOCUTENBHO BO3MOXHOCTU NCMOMNb30BaHWs 6eCnnnoTHbIX
CpeacTB C AneMeHTaMM UCKYCCTBEHHOIO MHTENMeKTa.

Kak BuaHo 13 o63opa AencTByoLLEro perynupoBaHmnsl, HauMoHanbHoe perynMpoBa-
HMe JOCTaTOYHO (hparMeHTapHO, MEXAyHapOoaHOe Kak TakoBOe OTCYTCTBYET U OTCTaeT
OT HaUMOHanNbHOro. VIMeHHO No3aTOMy MHTErpaLumoHHble o6beanHeHns — EBponeit-
cknn Coto3 1 EBpasmickMmn 9KOHOMUYECKMI COK3 MOTYT, NPOSIBUB 3aKOHOAATENbHYHO
NHMLMATUBY Aaxe B hopmax mMsrkoro npaea (soft law), obecneunTtb pocT 3KOHOMUKM
1 pa3BUTUE TPAHCTIOPTHOTO U NIOMMCTUYECKOTO CEKTOpa MyTeM NPUHATUSA akTOB, Hanpas-
NEeHHbIX Ha BCECTOPOHHIOK MOAAEPXKKY MCMOMNb30BaHMS 6ECMUNOTHBIX TPAHCMOPTHbBIX
CpeacTB Ha CBOEN TEPPUTOPUN.

10 California’s Autonomous Vehicle Regulations // URL: https://www.dmv.ca.gov/portal/wcm/
connect/dbcf0f21-4085-47a1-889f-3b8a64eaa1ff/AVRegulationsSummary.pdf?MOD=AJPERES
(Accessed: 24.02.2019).

‘BRI +FmE&RH | DEETRRIERTIRENEREMEE  // URL: https://mp.weixin.

qg.com/s?__biz=MzI5NTg2NDg3MA==&mid=2247483843&idx=1&sn=2a48fbd30f5c04356

bd84fedd383d29a&chksm=ec4c5e8adb3bd79c113c1e01ab63349b1b48dcba79eb7ffe6798
800c229c875ac1ebd08848f4&mpshare=18&scene=1&srcid=0702mos6FzXbJINy6IuSHY[3&
pass_ticket=uvuY80I1e97EwKHe7DgFx2Eafln2Kqq1kEP%2F7pwarR61cPdWKOwr8MsLE

quReOQz#rd (Accessed: 24.02.2019).

2. Germany creates its driverless car legislation // URL: https://www.telematics.com/germany-
creates-its-driverless-car-legislation/ (Accessed: 24.02.2019).

3 New legislation allows for the testing of cars with remote drivers // URL: https://www.
government.nl/latest/news/ 2017/11/22/new-legislation-allows-for-the-testing-of-cars-with-
remote-drivers (Accessed: 24.02.2019).

4 Air taxi trials possible in six years as tech company trials flying vehicle in Canterbury URL:
https://www.stuff.co.nz/technology/102203642/air-taxi-trials-possible-in-six-years-as-tech-
company-trials-flying-vehicle-in-canterbury (Accessed: 24.02.2019).

5 Roadmap to a Single European Transport Area — Towards a competitive and resource efficient
transport system. Brussels, 28.3.2011 COM(2011) 144 final // URL: https://eur-lex.europa.eu/
legal-content/en/TXT/PDF/?uri=CELEX:52011DC0144.
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POJNIb EBPONEUCKOIO UCCINEOOBATENBCKOIO
COBETA B rPAHTOBOM ®UHAHCUPOBAHUU
HAYKN B PAMKAX PEANTU3ALUN PAMOYHOM
MPOIrPAMMbI «TOPU30HT 2020»"

AHHOomauus. OcyuwecmeneHue chuHaHco80U NoOOepKKU Hay4YHbIX UCCre-
dosaHul 8 Esponetickom Coto3e 8 rnopsidke, npedycmMompeHHOM Bocbmou
pamoyHou npoegpammol «[opusoHm 2020», a UMEHHO 8 paMKax Harnpas-
nerus «KadyecmeeHHasi Hayka», eedemcs nocpedcmeom crieyuanu3upo-
8aHHoU opeaHu3sayuu — Eeponelickoeo uccriedosamerncko2o cogema
(ENC). B HayyHOU cmambe npedcmasneH aHanus rnpagoeoeo cmamyca
ENC u nopsidka chuHaHCcupogaHUsI Hay4YHbIX MPOEKMo8, 8 MOM Yucrie
Knaccugukayuu epaHmos8 U HeobxoOuMbIX Kpumepues ¢hopMaribHO20
ombopa 3as180K.

Knroueenie cnoea: Esponetickoe uccrnedosameribCKoe rnpocmpaHcmaeo,
npaso EC, Esponelickuli uccnedosamernbckuli coeem, [lopuzoHm 2020,
epaHmosoe huHaHcUposaHUe HayKuU.
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OF THE IMPLEMENTATION OF THE FRAMEWORK
PROGRAMME «HORIZON 2020»

Abstract. The prescribed by the Eighth Framework Program «Horizon 2020»
implementation of financial support for scientific research in the European
Union is conducted through a specialized organization — the European

1 CraTtbsi nogrotoBneHa B pamkax npoekta POPU Ne 18-29-1502818 «CpaBHUTENbHbIA aHanm3
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BaHWs HAYYHbIX CCMENOBaHWN U pa3paboToK Ha HAUMOHANBHOM U MEXAYHAPOAHOM YPOBHSIXY.
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Research Council (ERC) namely in the framework of the direction «Excellent
Science». The scientific article presents an analysis of the legal status of
the ERC and the financing of research projects, including the classification
of grants and the necessary criteria for the formal selection of proposals.
Keywords: European research area, EU law, European Research Council,
Horizon 2020, grant funding for science.

aKoMmneHne N CTPYKTYpUpoOBaHUE Hay4YHOro 3HaHWS OCYLLLECTBMSIETCA Yeno-

BEYECTBOM C He3anamsaTHbIX BpemeH. PopmupyroLlasics cepa NnpoBeaeHUs

Hay4HbIX NCCNefOBaHMI N U3bICKAHWI HE pa3 CTAHOBWMACh NOnem Ans Helly-
TOYHbIX 6aTanuin He TONbKO B YACTW 3aLUUTbI BbiABUraeMblX TEOPUN, HO M ANIS CTOM-
KHOBEHWSI UHTEPECOB rOCy4apCTB.

Celt4ac BONpoc CoxpaHeHUs (akKyMynmpoBaHUs) C LIeNblo AanbHENLEro npakTu-
YECKOro NPUMEHEHNs NHTENMEKTYarnbHbIX PECYPCOB NpMobpeTaeT ocobyto porb no-
BCEMECTHO. MOXHO roBOpUTL O TOM, YTO AN NPaBOBOro pexrma GornbLUMHCTBA pas-
BUTbIX FOCYAapCTB XapaKkTepHO hopMmnpoOBaHNE OTAENMbHbIX HAaNpPaBeHWI MPaBoOBOrO
perynupoBaHusi Hay4Hol 1 06pa3oBaTEnbHOM NONMUTUKIAZ,

Ho B cny4ae paccmoTpeHus npaktuku EBponerickoro Corosa peyb nget o crno-
XKMBLLENCA MHOTOYPOBHEBOW CUCTEME HaZHALMOHANBHOIO NPaBoOBOrO PerynmpoBaHus
Hay4HO-MCCrnenoBaTenbCKON, 06pasoBaTenbLHON cpeapbl C YNOpoM Ha He0BXoaAMMOCTb
OCYLLECTBIEHNsI BCEOOBbEMIIOLLEN NOAAEPXKKN, B TOM YMCIE NyTEM rPaHTOBOrO hu-
HaHCUPOBaHWS.

MopaepxaHne KOHKYPEHTOCNOCOOHOCTY €BPOMNENCKNX MCCeaoBaHWI, B TOM YMC-
ne B Lensx NpoBeAeHUs HayYHbIX U3bICKaHWIA, TPEBYOLLNX UCMONb30BaHUSA AOPOro-
cTosiero obopynoBaHus, NPakTUHECKN HEBO3MOXHO €3 « BHELLHUX» MHBECTULNIAL
rocyfapCTBEHHO-NPABOBOW 1, B HEKOTOPbIX paccMaTprBaeMbIX B HacTosLleln pabote
cnyyasx, — HagHaUMOHanbHON NOaLEPXKKU.

B TeueHwne Bcero npouecca hopmupoBaHmsa EBponenckoro nccnenoBaTenscKoro
MPOCTPaHCTBA Kak HEKOW, N0 YTBEPXKAEHUIO psifa nccneaoBaTernen, «naTo cBoboabI»®,
pa3BMBalOLLENCS HA TEKyLLEeM 3Tane B AOMNOMHEHNE K YETbIPEM CYLLIECTBYIOLLMM, He-
obxogumon, cpeamn npoyero, Ans 6ecnpenaTCTBEHHOro NepemMeLLeHUs CCnenoBaHui,
TEXHOMOINA, NHHOBALIMOHHOIO Pa3BUTUS 1 KOOPAMHALMM BCEX MPOUCTEKAIOLLMX KaK Ha
o6LLeeBpoOnNenckoM, Tak U Ha HaUMOHANBbHOM YPOBHSAX Hay4YHbIX U3bICKAHUSIX, YETKO
nposiBnsAnacb HeobxoaAMMOCTb CO3[AaHNsi HE3aBUCUMOW OpraHM3aLmMm, OCyLLECTBSIHO-
e OesaTenbHOCTb Ha OCHOBHBIX NpuHUMnax EC, ynpaBnsemoin npu 3Tom y4eHbIMn —
BeAyLUMYM CrieuanucTamm ¢ MMpOBbIM UMEHEM?*,

2 Hanpwumep, B Poccuitckon ®enepaumn Ykasom MpesvaeHta PO ot 01.12.2016 Ne 642 «O Ctpa-
TerMm Hay4yHo-TexHonorm4eckoro passuTtuns Poccuiickon ®epgepaunn» yteepxaeHa Ctpartervs
Hay4HO-TexHu4eckoro pa3sutunsa Poccuickon ®epgepaumm.

3 [ycbkosa H. ., Cywkosa FO. H. EBponeiickasi UHTerpaums B KOHTEKCTE €BPOMNENCKMX Uccre-
[OBaHWUiA: peanuu n nepcnektusbl // 3Bectus By30B. MoBormkckuii pernoH. ObLlecTBeHHbIE
Hayku. 2015. Ne 1 (33).

4 An ESF position paper: New structures for the support of high-quality research in Europe
A report from a High Level Working Group constituted by the European Science Foundation
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TakoW opraHusaumen ctan cosgaHHbin B 2007 r. nog arnaon peanusauumn Ceabmon
pamouyHon nporpammbl EC (FP7, 2007—2013)° EBponevickuii nccnegoBaTenbCKuia co-
BeT (EMC) — European Research Council (ERC)®.

OcHoeononaratowas uens EVC — nogaepxka v passute nepenoBbiX Hay4YHbIX UC-
crnefoBaHuin B EBpone ¢ akueHTOM Ha TBOPYECKYH COCTaBMSAOLLYIO U BbICOKOE KaveCTBO.

Mo cnoBam npodpeccopa bBypruHboHa, Bosrnaenstowero EVIC Ha Tekywun mo-
MeHT’, EBpona npon3BoanT TPeTb MMPOBOrO HOBOFO 3HaHUSA, HO HEOBXOAMMO MOOLLL-
PsiTb TBOPYECTBO M AMHAMUYECKOE pa3BMTUE B 3TON 0b6nactu. CTpaTernyeckyio Lenb
co3naHusi opraHm3auuu MNpesnaeHT EVMC Buant B cnegytowem: «Mbl co3gany npo-
ueaypy noaaepXku Monogpblx y4eHblX, KOTopas NOo3BOSISIET BbIIBUTb HOBbIX NTMAEPOB
B UCCneaoBaTenbCKnx 0bnacTsax 1 ynyylnTb KapbepHbIe NePCNeKTUBbLI ANs MOnogbiX
nccnegosarenen. W, HakoHeL, Mbl XOTenu co3gaTh YTO-TO COBEPLUEHHO HOBOE ANA
EBponbl: cB0e0bpasHbIi CTaHAapT Ka4yecTBa UCCNe[oBaHUA U UX OLEHKN»®.

B cBs3u ¢ yupexaeHnem B 2013 . 1 yHKUMOHUPOBaHNEM Ha TekyLlem aTane Pa-
MOYHOW NporpamMmMbl B 06ractu uccneaoBaHui U MHHoBauun «FopmsoHT 2020» (Ha
nepuog 2014—2020 rr.)° ENC ocyLecTBRsieT NofHOMOYMS Ha OCHOBE HECKOJSbKUX
aKTOB, YCITOXHMBLUUX €ro CTPYKTYPY, B paMmKax 4acTtn nporpaMmmbl «KayecTBeHHas
Hayka». Tak, B HacTosiwmin MomeHT ENC coctout 13 HayuHoro coseta'® n MicnonHu-
TenbHoro areHTcTea".

Hay4HbIli coBeT hopmmupyeTtcs 13 22 ydeHblx U3 pasnuyHbix cdep Hayku, obnaga-
IOLLIMX CaMOWN BbICOKOW penyTaLmer U COOTBETCTBYOLLEN KBanudukaumnen, obecneyn-
BalOLLMX pa3Hoobpa3ve obnacren uccnenoBaHuii 1 4ENCTBYIOLLMX B IMYHOM KaqecTBe,

to review the option of creating a European Research Council. 27 March 2003 // URL:https://
erc.europa.eu/sites/default/files/document/file/esf_position_paper.pdf (Accessed: 29.01.2019).

5 Regulation (EC) No. 1906/2006 of the European Parliament and of the Council of 18 December
2006 laying down the rules for the participation of undertakings, research centres and
universities in actions under the Seventh Framework Programme and for the dissemination
of research results (2007-2013) // OJ L 391. 30.12.2006. P. 1—18.

6 Commission Decision of 2 February 2007 establishing the European Research Council // OJ
L 57.24.02.2007. P. 14—19 (yTp. cuny).

7 EBponevickuin uccnenosatenbckuin coset // URL: https://erc.europa.eu/about-erc/erc-president-
and-scientific-council (gata o6pawieHus: 29.01.2019).

8 . Kak EBponeickuii nccrnegoBatenbCkuii COBET (hUHaAHCUPYET HayKy 1 MHHOBaUmm (ctatest HAY
BLUD, noagroToBneHHas Ha Matepuanax oTKpbITON nekummn: «focyaapcTBeHHOEe PUHAHCUPO-
BaHWe Haykun 1 nHHoBaumi: onblT EBponerickoro nccnegosartensckoro coseta» // URL:https://
www.hse.ru/news/science/219390089.html (gata o6palueHus: 29.01.2019).

¢ Council Decision of 3 December 2013 establishing the specific programme implementing
Horizon 2020 — the Framework Programme for Research and Innovation (2014—2020) and
repealing Decisions 2006/971/EC, 2006/972/EC, 2006/973/EC, 2006/974/EC and 2006/975/
EC // OJ L 347.20.12.2013. P. 965—1041.

10 Commission Decision of 12 December 2013 establishing the European Research Council/
0OJ C 373, 20.12.2013. P. 23—26.

" Commission Implementing Decision of 17 December 2013 establishing the European Research
Council Executive Agency and repealing Decision 2008/37/EC // OJ L 346, 20.12.2013.
P. 58—60.
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HEe3aBMCMMO OT MOCTOPOHHMX MHTepecoB. OHM Ha3HavaroTcs EBponenckorn komuceren
no pesynsratam NpoBeAeHUs HE3aBUCKHMON 1 NPO3paYHoN npoLeaypbl oTbopa, BKIHo-
YaroLeln NnpoBedeHne KOHCYNbTaLmMin ¢ Hay4YHbIM coobLLecTBoM 1 Aoknaasl EBponeii-
ckomy napnameHTy n COoBeTY, CDOKOM Ha YeTbIpe rofa ¢ BO3MOXXHOCTbH OQHOKPaTHOrO
npoaneHus B Luenax obecnedeHns HenpepblBHOCTH paboTbl HayyHoro coseTta.

VMccnepoBaTtenbckoe areHTCTBO SABNAETCH aAMUHUCTPATUBHBIM OpraHoM, OTBET-
CTBEHHbIM 3a yrnpaBneHue peanusauunein nporpaMmmbl «opnsoHT 2020», B TOM Yncne
KOHKPETHbIMM NMPOEKTaMM Ha ee OCHOBE, a TaKke 3a UCMOSNHEHNE BHOXKETHBIX NOMHO-
MOYMI B YacCTM BEAEHUSA BCEX Onepaumii opraHm3aunm B pamkax nporpaMmmbi.

YneHbl VIcnonHUTENbHOrO areHTCTBa Ha3HavyalTCsa Ha nepuog, 4o 2 reT, 3a UCKIH0-
YeHvneMm [InpekTopa, CPOK MOSTHOMOYMI KOTOPOro COCTaBMSET YeTbIpe roga, C y4eTom
MHeHus HayyHoro CoseTta EMC.

Bce BHyTpeHHue cTpykTypbl ENC, Kak u Bcst opraHnsaums B LENOM, SBNSOTCSA NOA-
KOHTPOIbHbLIMW EBpONEncKorn KoMmceum, kotopas rno pesynsratamM NpoBegeHns NpoBse-
POK 1 aHanmsa acppekTMBHOCTM hyHKUMOHUPoBaHWsA EVIC B pamkax CenpMor paMoYHOM
nporpammbl, OTMETMINA SKOHOMUIO AeNerMpoBaHns B0mKETHbIX 1 aaMUHUCTPATUBHbIX
NOMIHOMOYMI opraHu3auum B pasmepe 45 mnH espo B nepuog ¢ 2009 no 2012 .

OObwun obbem BroaXKeTHbIX cpeacTB nocnegHen nporpaMmmbl EC — «lopn3oHT
2020», paccuntaHHou Ha 7 nert, coctasnset 80 Mrpa eBpo, YTO 3HAYUTENBHO Mnpe-
BbILLIAET COBMECTHbIN OIO4KET NpeablayLmMX paMmoyHbIX nporpamm (61,8 mnpa espo),
paccuMTaHHbIX Ha 5 neT kaxgasn'2.

OT60p 3asiBOK MPON3BOAUTCS HE3ABUCUMbIMU SKCNEPTaMy NO MakcumarnbHO Npo-
3paYHON CXEME U UCKITHUYUTENBHO MO HayYHbIM KpuTepusiM. «locnegHnii NyHKT 3aechb
O4YeHb BaXeH, NOCKONbKY OH NogpasymMeBaeT AUCTAaHUNOHMPOBaHME OT Nodbix no-
NINTUYECKN MOTUBUPOBAHHBIX KPUTEPUEB, B YaCTHOCTM OT LUMPOKO NPUMEHSAEMOrO Ha
€BpOnencKoM NpoCTpaHCTBE NpuHUMna «juste retour» («cnpaBegnvBasi otaava» —
dpaHL.), CornmacHo KOTOPOMY Kaxaas CTpaHa norydaeT oT 00LleeBponencknx npo-
rpamMm coobpasHo coBCTBEHHOMY PMHAHCOBOMY BKnaay» .

Mpw oueHke Hanpaensembix 3asBok EMC He oTaaeT npegnoyteHus Kakum-nmbo oT-
AernbHbIM cdhepam 1y HanpaeneHnsM Hay4YHOro uccregosaHus. B otnvyme ot npeabl-
AYLLMX PaMOYHbIX NPOorpamMmm (UHaHCUPOBAHUSA HAaYYHbIX NCCNEQOBaHNIA, B NpOrpaMve
«opr3oHT 2020» npuknagHble HayyYHbIe UCCrefoBaHUS He UMEIOT SBHOMO NpuopuTeTa.

MpeanoyteHune, cpean NPoOYMX paBHbIX, OTAAETCA MEXANCUUNIMHAPHBIM Uccre-
[OBaHWUSIM, COAEpXKaLLMM HOBaTOPCKMNE NPEanOXeHWs], KacatoLumecs HOBbIX obracTen
nceneoBaHns, UNu NPeasioXeHns, BBOASLWME HETPaAULNOHHbIE, NHHOBaLMOHHbIE
noaxoAbl K NCCrieqoBaHuio.

2 The Economics of the European Union: Policy and Analysis / M. J. Artis, Nixson F. (eds.). 4" ed.
Oxford University Press, 2007 ; MHwakosa A. O., KoxemsikuH [. B. Pamo4dHble nporpammbl EC
KaKk npaBoBasi OCHOBA Pa3BUTKS U (DUHAHCUPOBaHNS UHHOBALIMOHHOW 3KOHOMWKM pervoHa //
IpaxpaHckoe npaBo. 2012. Ne 5. C. 10—14 ; PbIHOK HaHO: OT HAHOTEXHONOMMN — K HaHO-
npogyktam / I. J1. AsoeB [v ap.] ; nog pea. I. J1. AzoeBa. 2-e usg. M. : BUHOM. Jlabopatopusi
3HaHun, 2013.

3 @pudnsiHos B. H., EpoxuH B. A., Kosbipes C. B., Kopabnes B. B. O coBepLUeHCTBOBaHNM hOpM
NOAAEPXKKM HAayYHbIX uccnegosaHui B Poccum n EBponeiickom Cotose // HaydHo-TexHnYeckue
BegomocTu CIM6ITTY. 2012. Ne 2-1 (147).
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CornacHo cyulecTByoLLen koHUenumu, npoasuraemon EVIC, nioboe 3amHTepeco-
BaHHOE NWLIO, HE3aBNCKMMO OT BO3pacTa M KapbepHbIX JOCTUXKEHWI, BNpaBe NpeTeHao-
BaTb Ha JONroCpoYHoOe hMHaHCMpoBaHWe B pamkax npegoctaensembix EMC rpaHToB
nyTemM HanpaBneHns 3as1BK/ 13 NoOON TOYKM Mupa.

Mepurog domHaHCcMpoBaHUA cocTaBnsAeT Ao 5 neT, B criyyae nonyyYeHns ctapToBoro
(ERC Starting Grant), o6beauHstoliero (ERC Consolidator Grant) nnu npoasuHyToro
rpaHToB ENC (ERC Advanced Grant), n o 7 neT npu Nony4eHnn CUHEPreTU4ecKoro
rpaHTa (Synergy Grant).

Pa3mep npegocTaBnsiemMoro B pamkax rpaHta oyHaHCMpOBaHMS BapbupyeTcs B 3a-
BMCMMOCTM OT TUNa rpaHTta u nokpeieaet Ao 100 % HenocpeacTBEHHbIX NPsiMbIX 3a-
TpaT M 4YacTb KOCBEHHbIX PacxofoB B pasMmepe 25 % OT HENOCPeaCTBEHHbIX MPSAMbIX
3artpar (cm. Tabnuuy).

paHTbl EMC nmeloT aBTOHOMHBIN (MEPEeHOCUMBIN) XapakTep 1 MOryT ObiTb, Npu
OnpeneneHHbIX YCoBUSIX, Kak B YacTW, Tak U NMOMHOCTLIO, NepeBeaeHbl MHOMY GeHedu-
umapy. [JaHHble NONOXEHMA TakKe OXBATbIBAKOT YCIOBUS O nepeaade npuobpeTeHHoro
1 MCNOMb3yeMOro B paMkax NpOBOAMMOrO rpaHTOBOrO uccreaoBaHust o6opyaoBaHus,
B NOMb30BaHUe TPETLErO Nnuua Anst peanv3aumm npoekTa.

HecmoTps Ha To, uTo EMC 3anHTepecoBaH B noadepkke uccrnenoBaTenen us nto-
6oro rocynapcTea, He3aBMCMMO OT HALMOHAMNBbHOCTU YYEHOIO, @ B HEKOTOPbIX CIy4vasx
[aXke Hay4yHOro KONeKTMBa MHOro rocyaapcTBa, NpMHUMaloLLee yyYpexaeHve B 00s-
3aTenbHOM NopsaKe AOMKHO pacnonaratbes Ha Tepputopumn EC nnm ero accounm-
POBaHHbIX YIIEHOB.

CrapToBbii, 06EOUHSIIOLLMIA U NMPOABUHYTHIV rPaHTbl HanpaBneHbl Ha NOAAEPXKKY
Hay4HbIX U3bICKaHWI, BO3MaBnsieMblX eQUHCTBEHHBIM BeayLLMM uccrneaoBatenem, B TO
BPEMS KaKk CUHEPreTUYECKMI TPaHT NPeaoCTaBnsieT BO3MOXHOCTb (DMHAHCMPOBAHWS
Hay4HbIX KOMNMEKTMBOB, BKIMHOYAOLMX A0 4 BeOyLLMX UCCNenoBaTenen, KoppecrnoHan-
pytoLmnx oba3aTenbCcTBa pyKOBOAMTENIO KOMIEKTUBA.

MpuHMMaloLLlee yYpexaeHne OOMmMKHO NPeaocTaBmTh BeAyLLEMY UCCneaoBaTento
nonHyto ceoboay NnpoBeaeHns HaydHbIX pa3paboTok (B TOM YMcne Npy onpeaeneHmm
ABTOPCKOro KOmneKkTMBa 1 coctaBa nyonmkauun) 1 caMoCToATENbHOCTb B pacrnopsi-
YXEHWUW TPaHTOBbLIMY CpeaCTBaMM.

B cBow ovepenb, B obecneyeHre npyHLmMna OTKPbITOCTM MHpopMauun BeayLue-
My mMccnegoBarento Heobxoaumo obecneunTb NpegoCcTaBeHe OTKPLITOrO A4OCTyna
KO BCEM pELIEH3NPYEMbIM Hay4YHbIM MaTepuanam, CornacHo nonoxeHnsmM Tunosoro
COrnalleHusi 0 rPaHTOBOM (hMHaHcMpoBaHuM B pamkax EVC'™, B Lensax noBTopHOro
[ocCTyna Ans UHbIX nccrnegoBaTtenen, ¢ BO3MOXHOCTBIO MOCNEAYOLLEro LMTUPOBaHUS.

OpHako CTOMT OTMETUTB, YTO K BEAYLLUM UCCNEeAoBaTensm B 3aBUCUMOCTM OT 3a-
npaLIMBaeMOro rpaHToOBOro PUHAHCUPOBAHNS MPUMEHSIIOTCA ONpeaeneHHbIe «KpUTe-
pvn npremneMocTu» (CM. Tabnuuy).

Mpouenypbl 1 KpUTEPUM NPOBOAMMON OLEHKN NOAAHHOW UCcregoBaTtenemM 3asBku
Takxke BapbUPYKTCH B 3aBUCUMOCTM OT BbIBPAHHOIO TMna rpaHTa.

4 H2020 Programme. AGA — Annotated Model Grant Agreement. Version 5.1. 6 December
2018 // URL: http://ec.europa.eu/research/participants/data/ref/h2020/grants_manual/amga/
h2020-amga_en.pdf (Accessed: 29.01.2019).
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[nsa crapToBoro, 06beauHALLEro U NPOABWMHYTONO FPAHTOB MPEAYCMOTPEHA ABYX-
aTanHas npoueaypa oueHkW. Ha nepBoM aTane oLeHMBaeTCs TONMbKO COOTBETCTBUE
BeayLLero uccriefoBaTens 3asiBNeHHbIM «KPUTEPUSIM MPUEMIEMOCTUY», «Hay4Hasi Co-
CTaBMsAOLLAA» NPOEKTA NOANEXUT PACCMOTPEHMIO TOMNBKO Ha BTOPOM 3Tane OLEHKN
C y4eTOM 3asiBNEeHHOro GloxeTa npoekTa, Npu 3TOM 3asiBUTENN, NpoLueaLine npum ot-
6ope Ha BTOpoOW aTan, Bbi3blBaAOTCHA A8 NPOBEAEHUS UHTEPBbLIO HEMNOCPEACTBEHHO Ha
cobpaHue aKkcnepTHoro coseta B bptoccene.

Mpoueaypa oueHKM 3asiBKM Ha CUHEPreTUYeCKMI rpaHT HacuuTbiBaeT 3 atana,
BKIIlOYas NPOBOAMMOE MHTEPBLIONPOBaHME.

BaxHO OTMETUTb, YTO MO YCNOBUSIM rpaHTa BeAyLLuUii uccreaoBatenb 06s3aH npo-
BoauTb B EBpone nuwb 50 % cBoero paboyero BpemMeHu, B NOCTOAHHOM npebbiBaHnm
B EC HeobxoanMmMocTu HeT.

[nsa npoBeaeHus oueHKkn Bcex Hanpaensiembix B EVC 3asiBok OCHOBHbIM 1 eguH-
CTBEHHbIM KPUTEPUEM OLIEHKM ABMNSETCS NX HAay4HOE MPEBOCXOACTBO, NPOsABAstoLLeecs
B Hanu4ymu criegyoLmx KOMINOHEHTOB: HOBATOPCKOIO XapakTepa UCCNefoBaHus, ero
amMOBULMO3HOCTN, HO NPY STOM NPaKTUYECKOW OCYLLECTBMMOCTHU, @ Takke B hakTopax,
NOATBEPXOAILLMX UHTENNEeKTyanbHble CNOCOBHOCTU, KPeaTUBHOCTb U KOMMNETEHT-
HOCTb BedyLLero uccriegosarens.

MpoeKTbI, COCTOSALLME NOSHOCTBIO UMNN B 3HAYUTENIBHOW CTEMNEHW U3 PE3YNLTATOB
OCYLLECTBMNEHMS CONOCTaBMNEHNSI U KOMNUASALMM YXKe CYLLECTBYIOLNX MaTepuanos,
C MeHbLUEeWN Jonen BepoATHOCTM NpeacTaBnstoT cobon HoBaTopckne nnm pybexHoie
nuccrneaoBaHus, NO3TOMY He pekoMeHAayTes Ans otbopa akcneptamu ENC.

Tak, B xo4e npoBedeHUs OLEHKM 3KcnepTam, cpean npoYero, NpeacTonT OTBETUTb
Ha crnegytoLume BOMnpochI:

— B KaKOW CTeneHu npeanaraemMoe uccreoBaHme peLluaeT BaxHble Npobrnembi;
— B KaKOW CTeneHu Lenu uccrnegoBaHns ambrLMo3Hbl U BbIXOOAT 3a paMKy YPOBHS

TEXHUKN (HanpyMep, HOBble KOHLENLUW NN MEXANCLUNMMHAPHbIE NOAXOAbI);
— B KaKoW CTeneHn NpeariokeHHas MeToaonornsa nccneaoBaHus n pabovne mexa-

HU3Mbl MOAXOAMT AN AOCTVXKEHUS Lienen NpoekTa;

— B KaKOW cTeneHu npeanoxeHune BkrovaeT paspaboTky HOBOW METOAOMNOMMMN.

IMoMUMO OCHOBHbIX YETbIPEX BUAOB rPAHTOBOrO hHaHCMpoBaHus, B pamkax ENC
Ha CerofHsILLIHMI AeHb CYLLEeCTBYET Takke AOoNonHuUTeNbHasa hopma NoaaepKv ncene-
AoBaHus, a umeHHo rpaHT EVC Ha gokasatensctso koHuenummn (ERC Proof of Concept
Grant), npegHa3Ha4YeHHbIN ANA UCCNEenoBaTENEN, KOTOPbIE Y)XKe paHee nonyyanu ognH
N3 OCHOBHbIX PAHTOB, HO XOTAT OLEHWUTb KOMMEPYECKMI NOTeHUMan Hay4yHo-ucene-
[0BaTenbCKOro NpoekTa, Npy HanMyMm HenocpPeaCcTBEHHON CBA3M C OCHOBHbLIM 1CCe-
AoBaTenbCKUM MPOEKTOM B pamkax nporpammbl «FopnsoHT 2020». Pasmep rpaHToB
cocTaensieT fo 150 Tbic. eBpo Ha cpok 18 mecsaues’™.

B HacTosAwmMI MOMEHT C yyeToM Toro dpakTa, 4to EBponerickni nccnegosarenbs-
CKUI COBET (PYHKLMOHNPYET B paMKax ABYX paMOYHbIX Nporpamm yxe 6onee 10 ner,
HEeKOTOpble uccregoBaTeny Bol4eNAlT NCTopnyeckn 060CHOBaHHbIE NEPCNEKTUBBI

5 ERC Work Programme 2019 // European Commission C (2018) 5200 of 6 September 2018 //
URL: http://ec.europa.eu/research/participants/data/ref/h2020/wp/2018-2020/erc/h2020-wp19-
erc_en.pdf (nata obpawieHus: 29.01.2019).
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JanbHerwero yHKUNOHNPOBaHNSA AAHHOW OpraHn3aumm, cpean KOTOpbIX 9KOHOMM-
Yyeckas 060CHOBaHHOCTb U adhdpeKkTuBHOCTL AenernpoBaHus EVNC nonHomounii B gaH-
HOW cdpepe U MHCTUTYLIMOHANBHO-KYNBTYpOrornyeckas nepcnekTBa, OCHOBaHHas Ha
YCUINEHUN MHTErPaLIMOHHBIX NMPOLIECCOB'™®,

Bapbapa XeHur nogyepkvBaeT crnegyowme CTPyKTypHblE M3MEHEeHUs counanb-
HOW M MHCTUTYLMOHANbHOW OpraHn3aunn Hayku, cBsidaHHble ¢ gesaTenbHocTbio EVC:
— dopMMpoBaHUE HOBbIX CTaHAAPTOB OLIEHKW MCCeaoBaTeNbCKON OeATENBHOCTH

Kak B pamkax EC, Tak 1 3a ero npegenamu;

— co3gaHue ENC kak ka4eCTBEHHO HOBOW HagHaLMOHaNbHON opraHn3aummn, npego-
CTaBrsoLLEeN BO3MOXHOCTb NOSyYeHUs BHELLHEro (oMHaHCMpPOBaHWS Hay4YHOW Aes-
TENbHOCTY B YCNOBUSIX COKPALLEHUSI FOCyAapCTBEHHOW NOAAEPKKN YHUBEPCUTETOB
W OTAEnNbHbIX HayYHbIX UHCTUTYTOB;

— uWHAMBUAYyanusaumns UHAHCMPOBAHMST HAYy4YHbIX UCCNEAOBaHWI, OCHOBaHHAsA Ha
BbISIBNIEHWN BeOyLUMX UCCreqoBaTene B Kaxaon n3 obnacren nytem nogTeepx-
AeHuns nx npodeccmoHanbHON KBanudukaumm 1 penytaumm ¢ NnpuBreYyeHnem He-
3aBMCMMbIX 3KCMEPTOB;

— 3HaueHue onbiTa EVC ana dopMupoBaHms aHanormyHbix HagHauMoHanbHbIX, rno-
BanbHbIX OpraHM3auui;

— MpakTU4ecKkne NocrneacTBusi, CBA3aHHbIE C OLLYTUMbIM MaTepuarnbHbIM BIUSHUEM
Ansi OTAeNbHbIX UccnegoBaTenen n YHUBEpCUTETOB, B TOM YKCe B YacTu hopMu-
pPOBaHMs HOBOW HAY4YHOW 3NUTbI, BOMSOLLAIOLWEN «eBPONenckuii ngean»'’.
Ocob6ebIi ctatyc EVIC kak opraHm3aumm, ocyLeCTBNSALLEN CBOK AeATENbHOCTb

WCKIMIOYUTENBHO Ha OCHOBAHUN MHEHWUI, BbICKa3blBaeMbIX O6LLENPU3HAHHBIMU U LLIN-

POKO M3BECTHbLIMU NPeACTaBUTENAMN HAy4YHOro coobLLecTBa, a Takke OTCYTCTBME

HeobX0AMMOCTU rPaHTOBOrO (bMHAHCMPOBAHWS UCCIeQ0BaHWIA MPONOPLMOHANBHO

BKNagy rocyaapCTB-y4acTHUKOB B GHOXKET OpraHvM3auum nogyepkmBaeT UHKIT3UB-

HbI xapaktep ENC'S,

Mo ncrevenune nepmopa gencrensa PamoyHon nporpammel «FopunsoHT 2020» ae-
atenbHocTb EVC 6ygeT oueHeHa EBponenckon KoMmccmen ¢ TONKN 3peHnst ad-
hEKTMBHOCTU pacnpeaeneHns pacxogyemMblix BIo4KETHbIX CPeAcTB, OOHAKO yXe Ha
CEroaHsILLHUIA AeHb MOXHO rOBOPUTb, YTO BKnag EC B dhuHaHCHpoBaHME Hay4YHbIX UC-
cnenoBaHWi ABNSAETCS 3HaYMTEmNbHbIM: 6ornee 4 ThiC. NPOEKTOB B paMKax CTapTOBbIX
rpaHToB, 6onee 1,5 TbiC. 06bEAVHEHHbIX TPaHTOB M Nopsaka 2,5 TbiC. NPOABUHYTbIX
rpaHToB EVIC B cambix pasnuyHbix cdhepax Hay4HOro NO3HaHWsi, Ha4YMHas C eCTeCTBEH-
HO-Hay4YHbIX UCCNENOBAHMI B MeANLMHE (TEHHOW MHXXEHepun), MaTtemMaTtuke n usuke

6 Gornitzka A. Metz J. 2014. Dynamics of Institution Building in the Europe of Knowledge: The
Birth of the European Research Council. In Building the Knowledge Economy in Europe:
New Constellations in European Research and Higher Education Governance / ed. By M.-H.
Chou, A. Gornitzka, 81—110. Cheltenham : Edward Elgar ; Kénig T. The European Research
CouncilJohn Wiley & Sons, 2017. C. 270.

7 Hoenig B. Europe’s New Scientific Elite. London : Routledge, 2017. URL: https://doi.
0rg/10.4324/9781315446042 (Accessed: 29.01.2019).

8 Fotis Kafatos: President of the European Research Council. Butcher J. // The Lancet — 2—8
February 2008.
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KamansH A. M. 1 85
/IHHOBaLMoOHHOE MapTHEPCTBO Kak mMpoLenypa sakyrok 8 EC

MWHHOBALMOHHOE NAPTHEPCTBO
KAK MPOLUEAYPA 3AKYMNOK B EC

AHHOmMauus. B Hacmosiweli cmambe aHanu3upyemcsi npasosoe pezyupo-
8aHUe UHHOBaUUOHHO20 napmHepcmea Kak npouedypb! NpoeedeHus1 20Cy-
dapcmeeHHbIX 3aKyrok e Egponetickom Corose. B yacmHocmu, aemop om-
Mevyaem omnu4yumesibHble 0CO6eHHOCMU UHHOB8AUUOHHO20 MapmHepcmaa,
sbldensiroujue e2o cpedu rnpoyux rnpouedyp nposedeHusi 20cy0apCcmeeHHbIX
3akyrnok. B cmambe omdaemcsi 0ormkHoe cmpemMieHuro 20cydapcme — yrie-
Hos Esponelickoeo Coro3a ypeaynuposame Ha HaOHayUOHaibHOM YpO8He
rpucyxdeHue 2ocydapcmeeHHbIX KOHMpPakmoas Ha co3daHue u nocniedyto-
Wy nocmasky UHHOB8aUUOHHbIX mosapos u mexHonoaul. Kpome moeo,
ucrnonb3ys cpagHUMerbHbIlU Memod, aemop Mposodum napasienu 8 rpa-
8080M peaynuposaHuu mexdy Eeponetickum Cotozom u HA®TA, ommeyasi
6onbwyro aghchekmusHocmb akmos EC e daHHOU cehepe.

Knroyesnie cnoea: UHHOBaUUOHHOE apmHepPCcmeo, 20cyd0apcmeeHHbIe
3aKyrnku, uHHosauyuu, Eeponetickuti Coro3, 0bwuli pbIHOK, KOHKYPEHUUS.
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LEGAL REGULATION OF PUBLIC
PROCUREMENT IN MERCOSUR

Abstract. The present article analyzes the legal regulation of innovation
partnership as a public procurement procedure in the European Union. In
particular, the author emphasizes the peculiar features of innovation partner-
ship that distinguish it from other public procurement procedures. The author
appreciates the intention of the EU Member-States to develop the suprana-
tional legal regulation of award of public contracts for the creation and further
supply of innovative products and technologies. Moreover, by employing the
comparison method, the author draws parallels between the European Union
and NAFTA, stating that the EU legal acts are more efficient.

Keywords: Innovation partnership, public procurement, innovation, Euro-
pean Union, common market, competition.

OCYL,apCTBEHHbIE 3aKyMKN NPU3BaHbl HE TOMbKO YAOBNETBOPATL NOTPEOHOCTU
rocy4apcTB, HO M HEPEOKO CryXaT OOCTKEHNIO BTOPUYHBIX LiEnen, HanpumMep
nogaepKKe HaLuMoHanbHOro NPou3BOAUTENS UMW CO30aHUI0 HOBbIX TEXHOMOTUIA.
[encTBnTenbHO, rocyaapCcTBO, XKemnas MonyYuTh NPUHLMNMANBHO HOBbIV MPOAYKT U TEM
caMblM 060OMTN KOHKYPEHTOB (B MEPBYIO OYepeb, HO HE TOMNbKO, B BOEHHOW cdhepe)  © A. M. KamansH, 2019
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cnocobCTByeT pa3BUTUIO HayKW. B aToN cBS3N NpeacTaBnseTca nobonbITHLIM Npo-
aHanusmpoBaTtb onblT EBponernckoro Cotosa, KOTOpomy B xofe pedopMbl 3aKOHOAa-
TenbCTBa O rocyAapcTBeHHbIX 3akynkax 2014 r. ynanock HOpMaTUBHO yperynnuposaTtb
npoLecc CO3[aHNSA MHHOBALIMOHHON MPOAYKLUMUN ANS rOCyAapCTBEHHBIX HYXA,.

B «6asoson» Oupektuse 2014/24/EC o rocyaapCTBEHHbIX 3aKynkax', MoMnmo
npoyero, nosiBMIacb HoBas npoleaypa NpoBeaeHns 3aKynok — MHHOBaLMOHHOE
naptHepcTBo?. OHa UCMOmMb3yeTCsl, KOrAa Ha pbIHKE He CyLLEeCTBYEeT ToBapa, paboTbl
Unu ycnyru, KoTopble Mornun 6bl B MOMHOW Mepe yAOBNeTBOPUTbL MOTPEOHOCTU 3akas-
yuKa, B CBSI3W C YeM TpebyeTcsa co3faHue NpuHLMNmMansHO HOBOrO, MHHOBALMOHHOMO
npoaykTa. Belbupas MHHOBaLMOHHOE NapTHEPCTBO Kak NpoLiedypy 3aKymnok, 3aKkasuunk
AOIMKEH Kak MOXHO Bornee MoHO 1 YeTKO yka3aTb MHTepecyloLme ero TpeboaHns
1 napameTpbl NpuobpeTaeMoro NpoaykTa, YTobbl BO3MOXHbIE Y4aCTHVKM MOMTN onpe-
AenvTtb obnacTb UccnefoBaHUs U NPUHATL Ans cebs pelleHne o6 yyacTvum B Toprax.
Cpok Ha nogady 3anpoca ob y4actuu, kak npasumno, coctasnsieT He meHee 30 aHew,
rocne 4ero 3akasyvk NpoBOAMT MEePEroBopbl C KaXablM NPETEHAEHTOM U MO UToram
TaKnX NeperoBopoB BblibMpaeT Tex, KTo AoMnyckaeTcst A0 TeHaepa.

KpaiHe BaxHO, YTOObI NOTEHUManNbHbIA y4aCTHWUK MMen HeobXxoanMble BO3MOXHO-
cTu (buHaHcoBble, MaTepuarnbHble U Mp.) ANS NPOBEAEHUSA HAYYHbIX NCCNEAOBaHNN,
MHaye ero NpPocTo He AOMYCTAT A0 TOProB. 3HAYUTENbHBIM NPEUMYLLECTBOM KaHaW-
Aarta Takke byaeT yxe nmeroLmecs OCTWKEHUS B 00NacTy TEXHOMNOIIA 1 YCNEeLLHbIV
OMbIT CO34aHNS U MPUMEHEHUSA Ha MPaKTUKE NHHOBALMOHHBLIX NpodyKkToB. CTOMT OT-
METUTb, YTO COrNacHo [iupeKkTuBe 3aKka3yvk BnpaBe NPOBOAWTL NEPEeroBopbl yxxe no-
cne Havana vnccnegoBaHusi. ATO NO3BONSAET OTCeUBaTb HEMOAXOAALLMX KAaHAMAATOB
yXe Ha cTtaguv paspaboTku, TeM cambiM 3HAa4YMTENbHO COKpaLlasi BpemMs 3akasumnka
Ha NpoBeAeHne NeperoBopoB C LUIMPOKUM KPYroM KaHAMAATOB U Ha pacCMOTPEHMe nx
3anBok. Kak 6bl To HM BbIno, 3akasdnk 06513aH CoXpaHATb KOHPMAEHLMANBHOCTL NO-
MNyYeHHbIX OT pa3HbIX Y4aCTHUKOB CBEAEHUI 1 cobnoaaTth UX NpaBa Ha pesynsraThbl
WHTEnNnNeKTyanbHOW AeSTeNbHOCTU.

Beuay Toro, 4to MHHOBALIMOHHOE NapTHEPCTBO NpeanonaraeT cosaaHne NpuHLKM-
nuanbHO HOBOTO NMPOAYKTa, KOTOPOro MOKa HEeT Ha PbiHKe, 3aKasvynk 006s3aH ykasaTb
B 3asiBKe NMPOMEXYTOUHbIE Lienu Ans NoTeHuManbHbIX y4acTHUKOB. OH MOXET 3aKnio-
YUTb KOHTPAKT Ha NEepPBOM 3Tarne cpasy C HECKOMbKMMU KaHAnAaTaMy OQHOBPEMEHHO,
OfHaKo B 3TOM crny4ae BakHbIM TpeboBaHWEM BbICTyNnaeT CamMoOCTOATENbHOCTb UC-
CrnefoBaHUs KaXaoro oTAeNbHO B3ATOrO X03AWCTBYOLLEro cyobekTa. 1o JoCTxkeHuto
NMPOMEXYTOYHBIX Lienen 3aka3yvk BbinnaynsaeT NponopLMoHanbHoe Bo3HarpaxaeHue,
npn 3TOM MOCMe KaX[A0ro COOTBETCTBYHOLLEro dTana uccrnefoBaHns cornatleHme oo
WHHOBALMOHHOM MapTHEPCTBE MOXET ObITb PACTOPrHyTO (ecnu peyb naet o6 ogHOM
YYaCTHUKE) UM MOXET ObITb COKPALLIEHO YMCMOo yyacTHWKOB. C Hambonee ycneLHbIM
(ycneLuHbIMK) B KOHEYHOM MTOTre 3aKMYaeTCa KOHTPAKT yKe Ha NOCTaBKy N300peTeH-

" Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on
public procurement and repealing Directive 2004/18/EC Text with EEA relevance // OJ L 94.
28.3.2014. P. 65—242.

2 TepMmuH coBnagaeT BO BCEX A3bIKOBbIX Bepcusix AmpekTusbl: aHrm. Innovation partnership; dop.
Partenariat d’'innovation; ut. Partenariati per I'innovazione; ucn. Asociacion para la innovacion;
nopt. Parcerias para a inovagao; HeMm. Innovationspartnerschaft.
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Horo npogykta. Ipu 3TOM KOHTPaKT B paMkax MHHOBALMOHHOIO NapTHEPCTBA MOXET
NPUCYXXAaTbCsl TONMbKO HA OCHOBaHUN KpUTEPUS Hanbornee 3KOHOMUYECKN BbIrOAHON
3asBKK°.

AHanornyHble npasuna cogepxartcs 1 B cneumanbHbix anpektmeax EC o rocy-
[AapCTBEHHbIX 3aKyrnkax, KOTOpble MPUHATLI B OTHOLLEHMUWN OTAEMNbHbIX CEKTOPOB, TAe
TPaguLMOHHO BenuKa porb rocygapcTBa M eCTeCTBEHHbLIX MOHOMONWKI, Npegycma-
TpuBaLLMX BONMbLLE UCKIOYEHWI B NOSMb3Y rOCYAAPCTB-YNIEHOB U, COOTBETCTBEHHO,
MEHbLLYI CTeNeHb rapMoHM3aLmm.

Tak, B Qupektuse 2014/25/EC oTHOCMTENBHO KOOPAMHALMM NpoLeayp 3akroye-
HWS roCy0apCTBEHHbIX KOHTPAKTOB B chepe BOAOCHAOXKEHUSI, IHEPTreTUKN, TpaHcnopTa
1 MOYTOBbLIX YCIyr* cogepkaTtcs npaBuna NpoBEAeHs! 3aKyTNOK B paMkax MHHOBaLU-
OHHOro napTHepcTBa AN 0603HAYEHHbIX B HAMMEHOBAHMMN ANPEKTMBLI OTpacnen. 3
CYLLIECTBEHHbIX OTNMYNIA — CPOK Ha nogady 3anpoca o6 y4acTtuu, kak npaBuso, He
MOXET ObITb MeHbLUe 30 OHEN U HU B KOEM CrlyYae He MOXET ObITb MeHbLue 15 aHen
(cT. 49 OumpekTmsbl 2014/25/EC).

B T0 e Bpewms, kak oTmedvaeT K. bosuc, popmynuposka cT. 31 dupektusbl 2014/24/
EC (1 ee aHanoroB B crneLmanbHbiX AUPEKTUBAX) 4OCTAaTOMHO Pa3MbiTa U MOXET CO3-
JaTb psg TPYAHOCTEN Ha npakTuke. B yacTHOCTU, HEe COBCEM SICHO, KAKOW UMEHHO
NPOAYKT MOXET CYMTATbCHA OCTAaTOMHO MHHOBALMOHHBLIM®. Cama «MHHOBaLus» onpe-
pensietca B nn. 22 n. 1 c1. 2 Oupektusbl 2014/24/EC kak npyMeHeHne HOBOro unu
3HAYUTENbHO YCOBEPLLEHCTBOBAHHOIO NPOAYKTa, YCIyrM unm npouecca, Bkroyas (Ho
He OrpaHu4MBasiCb UMW) NPOLECChbl MPOM3BOACTBA, CTPOMTENBLCTBA UMM BO3BEAEHUS,
HOBbIE MapKETUHIOBbIE METOAbI! MU HOBbIE OPraH13aLMOHHbIE METOAbI B BeaeHun bums-
Heca, opraHu3aumio paboyero NpocTpaHCTBa NN BHELLIHUX OTHOLLEHWIA, B TOM Yucne
HanpaereHHble Ha PeLLeHne columarnbHbIX MPOBnem Unm BbIMNOSIHEHNE CTpaTerum Ans
YMHOrO, YCTOWYMBOrO 1 BCECTOPOHHEro pocta «Espona 2020»°.

OpHako npeacTaBnsAeTcsi, YTO UHHOBALMOHHBIM CNeayeT cyumTaTh Ntobor NpoaykKT,
KOTOPbIN B HACTOSILLIEE BPEMS OTCYTCTBYET Ha PbIHKE U HE MOXET ObITb B MOSHOW Mepe
3aMEHEH CYLLeCTBYHOLLMMK aHanoramm nnbo ecnu Takmx aHanoroB He CyLLEeCTBYET.
Takke crneayeT npusHaThb, YTO camo Mo cebe Hanuyme neranbHOro onpeaeneHns HHo-
BaLMM Y>Ke MOXHO CUMTaTb AOCTUXXEHNEM, BEAb B M3HAYaNbHOM npoekTe OupekTmsbl’
Kakas Obl TO HM Oblna gedrHULMA OTCyTCTBOBanNa.

Kpome T0ro, B cBA3M CO cneundmnkon MHHOBaLMOHHOIO NapTHepCTBa CyLLEeCcTBYeT
HeMaro yrpo3 Ans KOHKYPEeHLMW Ha BHYTPEHHEM pbIHKE. [OCKOMNbKY KOHEYHOM LIENbLo
WMHHOBALMOHHOIO NApTHEPCTBA ABMNSETCS CO34aHNe NPUHLMIMAanbHO HOBOMO NPOAyKTa,

3 Ct. 31 OnpekTtnbl 2014/24/EC

4 Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on
procurement by entities operating in the water, energy, transport and postal services sectors
and repealing Directive 2004/17/EC Text with EEA relevance (OJ L 94, 28.3.2014. P. 243—374)

5 Bovis C. H. Research Handbook on EU Public Procurement Law. Cheltenham: Edward Elgar
Publishing, 2016. P. 258

6 Communication from the Commission. Europe 2020: A strategy for smart, sustainable and
inclusive growth // COM(2010) 2020 final. Brussels

7 Proposal for a Directive of the European Parliament and of the Council on public procurement //
COM(2011) 0896 final. Brussels
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3aKas4vK CUSbHO 3aBUCKT OT NPEAIOKEHNA NOTEHUMANbHBIX MOCTaBLLMKOB, NOCKOIb-
Ky OOBbEKTUBHbIE 3KOHOMMYECKME MOKa3aTeny OTXO4AT Ha BTOPOW NnaH, ycTynasi me-
CTO Hoy-xay®. bonee TOro, cornacHo eBponenckUM AMPeKTMBaM, 3akasvnk He obsizaH
NPUHUMAaTb BO BHUMaHWE 3KOHOMUYECKME apryMeHTbl, Nepea TeM Kak NpuUcTynuTb
K npoueaype MHHOBAaLMOHHOIO napTHepcTea. bes TwaTensHon 3KOHOMUYECKOW OLEH-
K1 Takoe NapTHEPCTBO MOXET HE TOMbKO HapyLUNTb KOHKYPEHLMIO, HO U B KOHEYHOM
cyeTe 3aMeAnnTb pasBUTUE HayYHbIX nccnenoBaHnii. Beab ecrnv nHHoBaUMOHHOE nap-
THEPCTBO Ha camoM fene OyaeT Npu3BaHo 3alUTUTL OQHO NPEANPUATUE OT AaBMNEHUs
CO CTOPOHbI KOHKYPEHTOB, TO ApYyrMe NpeanpuaTust MOryT COKpaTUTb CBON HayYHbIN
repcoHan 3a HeHago6GHOCTbI®.

Tem He MeHee, HECMOTPS Ha 0603HAYEHHbIE PUCKM, YXKE MOXKHO BbIAENUTbL HEKOTO-
Py MO3UTUBHYIO NPaKTUKY Ha NpUMepe OTAEeNbHbIX FOCyAapcTB — YneHoB EBponen-
ckoro Cotosa. B yactHocTu, Bo ®paHuumn brnarogapsi UAHHOBaLMOHHOMY NapTHEPCTBY
nopsaka 150 6onbHML NONYy4Mnn HOBble MHPOPMALMOHHbBIE CUCTEMBI ANS TenemMeau-
unHbI"®, B JaHun xe eule B 2012 ., T.e. 4O NPUHATAS HOBbIX EBPOMNENCKUX AMPEKTUB
B obracTu rocyaapCTBEHHbIX 3aKymnok, Obina onybnukoBaHa nepeas HauuoHanbHas
WHHOBALMOHHas cTpaTerus, Kotopas cpeav 27 nHLMaTvne npegycMmarpusana cosgaHume
TMMNOBOW MOLENW COoLUManbHOrO0 MHHOBaLMOHHOIO NapTHEPCTBA, a Takke npoBegeHne
MUIOTHOIO NPOEKTa MHHOBALMOHHOIO NapTHepcTea B 2013 1.

B 10 xe Bpemsi HeobxoamMmo npuaHaThk, 4To EBponerickuii Coto3 He SIBNSieTCA eaunH-
CTBEHHOW opraHusaumen, kotopasi npegycMmarpmBaeT MHHOBALMOHHOE NapTHEPCTBO
B Ka4yeCTBe npoLieaypbl NPOBEAEHMS rOCyAapCTBEHHbIX 3akynok. CBoero poaa aHanor
€BpONencKkoMy MHHOBALIMOHHOMY MapTHEPCTBY COAEPXUTCA B pamkax CeBepoamepu-
KaHckoro cornatleHusi o ceobogHon Toproene 1992 r. (HAPTA)™.

HA®TA He npegycmaTtpuBaeT OTAENbHOW Npoueaypbl NoO 3aKyrnkam npuHumMnuans-
HO HOBOIO NMPOAYKTa, HO CXO4HbIV MO CBOMM LEeNAM MexaHu3M, COCTOSALMI U3 ABYX
OTAEenbHbIX Npoueayp, Bee xe nmeetcsd. lNepBbii aTan npegcraBnsaeT cobow 3akpbl-
Tble TOPrK Ha NPOBEAEHME UCCMefoBaHUA 1 (UNK) CO34aHME NPOoToTMNA (BO3MOXHA
nocTaBka OrpaHUYeHHOWN cepun NpoaykTa s NpoBeAeHUs UCMbITaHUSA, CTOUMOCTb
KOTOPOW He AOIKHa NpeBbIlLaTh U3OEPXKEK HAa camo uccnegosaHme). Ha BTopom aTa-
ne NpoBOAUTCSt NONHOMAacLUTabHas 3akynka HOBOrO NPoAyKTa, NPy KOTOPOW 3aKa34ynk
COrnacoBbIBAET KOHTPaKT ¢ nobeamTenem OTKPbITOrO KOHKypca Ui OrpaHUYeHHbIX
Topros no npasunam cratben 1008—1015 CornatueHus'.

8 Cwm., Hanpumep, Graells A. S. Public Procurement and the EU Competition Rules. London:
Bloomsbury Publishing, 2015

® Apostol R. Trials and Tribulations in the Implementation of Pre-Commercial Procurement in
Europe. Berlin: Springer, 2017. P. 224

0 URL: http://ec.europa.eu/growth/content/8945-innovative-public-procurement-can-lower-
pressure-health-budgets_en

" OECD Public Governance Reviews Public Procurement for Innovation Good Practices and
Strategies: Good Practices and Strategies. Paris: OECD Publishing, 2017. P. 104

2 Tekct CornawleHus Ha oduumansHom cante Cekpetapnata HADTA — URL: https://www.
nafta-sec-alena.org/

3 Cm. nn. «e» n. 2 cT. 1016 CeBepoamepukaHCKOro cornatleHmsi o ceobogHon Toprosne 1992 r.
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CeBepoamepurkaHckas Mofenb 3aKynki MHHOBALMOHHOW NPOAYKLUMM MOXET Mo-
KasaTbcsa nubepanbHee eBPONENCKOn C NO3NLMM KOHKYPEHLIMW N BHYTPEHHETO PbIH-
ka. OgHako NpeacTaBnsaeTCs, YTO NPU NPOYUX PaBHBLIX YCNIOBUSAX Y MPOM3BOAUTENS
npoTtotuna (nobeanTens nepsBoro atana) OyayT HambonbLluMe WwaHckl Ha nobeay BO
BTOPOM 3Tarne, a 3Ha4yuT, No KparnHen Mepe Ha nepBbiX Nopax, BTOPOW 3Tan 3aKynok
WMHHOBALMOHHbIX TexHornorun B HA®TA, no cytu, 6yaet naeHTuyHbIM BTOpon dase
WMHHOBALMOHHOIO napTHepcTBa B EBponevickom Cotose.

CtouTt umeTb B Buay, 4to 30.11.2018 6bino noanucaHo Cornawexne mexay CLUA,
Mekcukoit n Kanagoi (USMCA)™, koTopoe npussaHo 3ameHuts HAPTA. Ha HacTos-
Wwmt MoMeHT CornalleHne He paTuduLMpoBaHo, a 3Ha4uUT, He BCTYNuIo B cuny. Mo
CYyLLIeCTBY perynupoBaHunst HoBoe CornalleHne npakTM4eckn MOeHTUYHO NokKa elle
gevicteytoemy cornaweHnio HADPTA, 1 B 4aCTHOCTU COOQEPXKUT MAEHTUYHOE NpaBmio
0 MexaHu3Me 3aKyMnoK MHHOBAaLMOHHOM npogyKumm's,

Takvum obpasom, npouenypa MHHOBALMOHHOTO NApTHEPCTBA, BBEAEHHASA B 3aKOHO-
nartenbcTBo EBponerickoro Coto3a 0 rocyaapcTBeHHbIX 3akynkax B 2014 r., npussaHa
«yOuTb ABYX 3alLEB»: C OAHOW CTOPOHbI, YAOBNETBOPUTL NOTPEOHOCTM rocyaapcTBa,
C Opyron — cnocobcTBOBaThL Pa3BUTUIO HAYKU 1 TeXHoMormin. O4eBuaHo, YTO CO Bpe-
MEeHeM 3aKoHoJaTeNnbHOe perynupoBaHme Takux napTHepcTs OyaeT coBepLUEHCTBO-
BaTbCS, yUNTbIBAsA Te TPYAHOCTN 1 Npobenbl, KOTopble BO3HWKAIOT 1 (nnn) ByayT BO3-
HVKaTb NpU peanu3auun Ha npaktuke. Npu atom EBponenckuin Coto3 aBnseTcs ogHoN
N3 HEMHOIMX MHTErpaLMoHHbIX OpraHM3aunin, KoTopas B MpUHUMUNE yperynuposarna
TaKoWN BOMPOC Ha HagHaLMOHAaNbHOM YPOBHE.

BUBITNOTIPADUA

1. Apostol R. Trials and Tribulations in the Implementation of Pre-Commercial
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2. Bovis C. H. Research Handbook on EU Public Procurement Law. —Cheltenham :
Edward Elgar Publishing, 2016.

3. Graells A. S. Public Procurement and the EU Competition Rules. — London :
Bloomsbury Publishing, 2015.

4 Tekct Cornawenus mexay CLUA, Mekcukon n Kanagon 2018 r. cm. Ha odumumansHOM cante
YnpasneHus Toprosoro npeactasutens CLUA (URL: https://ustr.gov/trade-agreements/free-
trade-agreements/united-states-mexico-canada-agreement/agreement-between).

5 CM. nn. «e» n. 2 ct. 13.9 Cornawenus mexay CLA, Mekcukon n KaHagon 2018 .
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HOPVOVHECKAA INPAKT VKA

YTBEPXOEHWUE AODMUHUCTPATUBHOIO NPABA
®PAHUUN, NN OENO «BJTAHKO»

AHHOmMauyusi. Cmambs npedcmaesisiem pocculicKoOMy Yumamersio 3Hako-
8oe 0715 (hpaHUy3CcKo20 adMUHUCMpPamueHoe0 npasa cydebHoe peweHue,
8biHeceHHoe 8 1873 2. KoHbrnukmHbiM cydom 8 dene «bnaHKko», a makxe
3akrodeHue Kkomuccapa npasumernscmea [asuda rno Hemy; oba mekcma
OaHbl Ha pyCCKOM si3biKe 8 repesode asmopa. PeweHue cyda ymeepxdaem
Kkak 060cobrieHHocmb HOPM adMUHUCMPaMmU8HO20 npaesa, OMmauYHbIX 0m
HOPM rpasa YacmHo20, makK U KoMremeHyuto adMuHUCmMpamueHbIx cy0oe
10 e20 nMpuMeHeHuUro. PeweHue sienisiemcsi 4acmbio 1opuduUYecKoeo Hacre-
dus 8 abDMuHUCmMpamugHoMm rpase PpaHyuu.

Knroyesnie cnoea: adMuHUCmMapmugHoe rnpaso, adMuHUCmMpamugHoe cy-
dornpoussodcmeo, 0meemcmeeHHOCMb Op2aHo8 ernacmu, ®paHyusi.
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one of the most renowed cases in French public law. It gives a short survey of
the French administrative law in two key areas the founding «Blanco» ruling
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cTopust hpaHLLy3CcKOro No3MTMBHOIO NpaBa’ HackILeHa MHOXXECTBOM 3HAKOBbIX
cynebHbIX peLleHnin — NpuMepbl TaKoBbIX CMOTYT NPUBECTU NpeacTaBuTenu
npakTuyecku nobon oTpacnu npasa, HO Marno Kakoe M3 HUX COMoCTaBUMO MO

CTENeHN N3BECTHOCTU U BIIUSIHUS HA YMbI? C peLUEeHNEM, BbIHECEHHBIM 8 (heBparns
1873 r. B Mapwuxe B aene Ardec bnaHko®.

KoMMeHTapuem 3Toro peLLeHnst OTKpbIBAeTCst PerynspHo nepemsaaBaemMbliin «Coop-

HWK BEIMKNX MOCTaHOBMEHUN aAMUHUCTPATUBHON IOCTULMU»Y — OfHA N3 HACTOMbHbIX
KHUI adMUHUCTPaTUBUCTOB PpaHLmMK; C ero YNOMUHAHUSA HauYMHaoT YMTaTb BBEAEHUE
B YHVBEPCUTETCKMI KypcC No ny6rimyHOMy npaBy; OHO HanAeTCcs B y4ebHMKaX U KOH-
crekTax nekuumn, B Ctatbsix U MOHorpadmsx.

He cTaBsi nepepn coboli Lenu CMHTE3UPOBaTh Ha PYCCKOM $3bIKE CYLLECTBYHOLLMIA

Ha Temy «BbnaHko» maTtepuan*, Mbl XoTenu 66l NO3HAKOMUTEL POCCUINCKOIO YnTaTens —
Kak NpeacTaBnseTcs, agMUHUCTPaTMBUCTA B NMEPBYH0 O4epelb — C TEKCTOM PELLEHUS],
Ha3BaHHOIO «KpaeyroribHbIM KaMHEM»® aMUHUCTPaTUBHOMO Npaea OpaHuun. B pas-
HOW, ecnu He B BorbLUEN, Mepe NHTEPECHbI 3aKM4YEHUst KOMUCCapa NpaBuUTenbCTBa®

1

2

3

5

6

B noHaTMe «No3nTMBHOE NpaBo» 34€eChb M Aarnee Mbl BKII0YaeM, B COOTBETCTBUN C YCTOSIB-
wercs Bo ®paHumm Tpaamumen, NpaBonpuMEHUTENBHYIO NPaKTUKY cyfoB. CM., B YaCTHOCTU:
Capitant R. La coutume constitutionnelle // Gaz. Pal., 1930 ; Josserand L. Cours de droit civil
positif, 1ére éd. Paris : Sirey, 1929—1930 (préface).

B yacTtHocTu, XKak Kaiocc roBopuT 0 Ype3MepHOCTN NPOU3BELEHHON paboThl MO UCTOMKO-
BaHMIO 3TOrO peLleHns BO PpaHLy3CKON JOKTPUHE, O ero «CBepx-mHTepnpetauumn». Cm.:
Caillosse J. Quel «droit administratif» enseigner aujourd’hui? // La constitution imaginaire de
I'administration, 2008. P. 323—394.

TC 8 février 1873, BLANCO, Rec. 1er supplt 61, concl. David.

TeM He MeHee cM. paboTy Ha 3Ty TEMY OAHOIO 13 KpyMHeNLWnX paHLy3CKuX agMUHUCTpaTy-
BuctoB PeHe Wanto: Chapus R. Signification de I'arrét Blanco // L'administration et son juge.
PUF. Coll. «Doctrine juridique», 1999.

BbipaxeHue nyLieHo B 060poT yxe B NepBoM usgaHuv «Benukux noctaHoBneHui...». Cm.:
Long M., Weil P, Braibant G. Les grands arréts de la jurisprudence administrative. Paris :
Sirey, 1956. P. 6.

«Komuccap npaButenbCcTBa» — OOMKHOCTb, cyliecTBytowas ¢ 1831 . u no cewi aeHb (¢ 2009 1.
UMeHyeTCs «MyOnuYHbIM AOKNaAYMKOM», BO MHOTOM B CUIY KPUTWKM, KaKOBOW STOT CTapeit-
LM MHCTUTYT noaBeeprancsa co ctopoHbl ECMY (cm. geno «Kpecc npomus @paHyuu» ot 7
nioHst 2001 r.) B agMMHUCTPATMBHBIX Cydax, a Takke B KoHnukTHOM cyae. byayym uneHom
cyda — HO He YNIeHOM KOnneruu, HenocpeaCcTBEHHO rofocytoLLel Mo Aeny B coBeLLaTernlbHON
KOMHaTe, — KOMUCCcap NpaBUTENbCTBA, a HblHE «MyBnnYHbIA JOKNaAuMK» BCIyX 3a4nTbiBaeT
CBOW 3aKMIOYEHUs!, HE3aBNCMMO W HENPEAB3STO (POPMYNMPYS UX; B HUX OH AAET C80H OLIEHKY
Kak pakTnyeckum obCTosATENBLCTBAM AENa, Tak Y MPUMEHSEMbIM K HeMYy NpaBOBbIM HOPMaM,
nocre Yero AorKeH NPeAnoXuTb Cyay BbIHECTU TO UMW UHOE pelueHne: «Ha ocHosaHuU 8bl-
weckasaHHO20, Mbi 3aKrodyaem, Yymo...». Ho cyn He obsa3aH cnenoBath JIUYHOMY MHEHUH
CBOEro «Komuccapa npaBuUTenbCTBay, XOTA nogyac v genaet ato. CM. onpegenexve, avaak-
TUYECKN JaHHOe 3TOW OOMKHOCTU ocyaapCTBeHHbIM coBeTOM B Aerne oT 29 nonga 1998 r.
«3cknamuH»; nogpobHoe nccnegoBaHne NHCTUTYTa KoMKUccapa NpaBUTENbCTBA C UCTOPU-
YeCKMM O4epKoM CM. B MoHorpadumn: Rainaud N. Le commissaire du gouvernement pres le
Conseil d’Etat. Paris : LGDJ, 1996.
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[aBuaa, B COOTBETCTBMU C KOTOPbIMU peLueHne bbino BeiHeceHo. Oba TekcTa ByayT
NPeAnoXeHbl YATaTENO B NEPBOM M BTOPOM LOMNOMHEHNAX COOTBETCTBEHHO.

MeyanbHbIM MOBOAOM K MHTEPECYIOLLIEMY Hac [eny cTarn HecHacTHbIN criydai: 3 Ho-
a6psa 1871 r., HecoBepLUeHHONeTHASA ArHec bnaHko nonyymna TsXxenble paHeHusi, nNo-
naB NofJ BaroHeTKy rocyaapCTBeHHON TabayHon MaHydakTyphbl. [a9TuneTHmn pebeHok
ocTtarncsa nHeanuaom. 24 aHeaps cnegytrowero roga XXaH bnaHko, otew, noctpagas-
wemn, obpatuncsa B cyg ropoga bopao ¢ TpeboBaHneM BO3MECTUTb HAHECEHHBIN [0-
Yyepu yuepb Ha ocHoBaHMKU HOpM [paxaaHckoro kogekca ®paHumn. B cooTBeTCTBUM
C NPVYIMEHSBLLENCS B Ty NOPY U CyLLECTBYIOLLEN B COBPEMEHHON PpaHLmMK NO cenl AeHb
NPaKTUKOW NPeAcTaBUTENb rocygapcTea OCNopu KOMNETEHLMIO rPaXaaHCcKoro cyaa;
17 viona 1872 1. cyn, OTKNOHMI Xo4aTancTeo npedekta XXMpoHAbl 1 HACTOSAN Ha CBOEM
npaee paccmaTtpuBaTtb Aeno. Bcneacrteme atoro noctaHoBneHMem npedekrta ot 22
ntonsa 1872 r. BOHMKLLNIA «KOHIMKT KOMNETEHLMA» Obin NnepeaaH Ha paccMOTpeHne
crneumanbHON topucamkumm — KoHdnukTHoro cyaa’.

MpedekT nonaran, YTo BOMPOCHI OTBETCTBEHHOCTM M BO3MELLEHUS Yiepba AeBouke
AOIMKHbI ObInM ObITh peLleHbl aAMUHUCTPATUBHBLIM, @ He ODLLerpaXaaHCKuM cyaeoHbIM
opraHom. Ho HMKakoro crneumanbHOro 3akoHa, usbiMaroLero nogobHbie aena us BéaeHus
CynoB O6LLEN IOPUCAMKLMUN HE CYLLECTBOBANO; Kakown U3 ABYX CyAOB — rpayKaaHCKuUiA
UNn agMVHUCTPATUBHBIA — AOMMKEH OblN pacCMOTPETb AEN0, Ha KAKOM OCHOBaHWUM CMOT
©Obl OH 3TO caenaTb U Kakve HOPMbI JOMMKEH Obln IPUMEHNTb, YTOObI pa3peLUnTs crop?

OTBET — CXaTbl M NAKOHWYHbIV B CBOWNCTBEHHOWN BbICOKMM HOPUCANKLUMAM PpaHumm
MaHepe® — npepncTaBnsieT cobon HacTosILLYHO professio fidei agMUHUCTPATMBHOO Npasa.

OTkasblBasicb Npu3HaBaTb KOMNETEHLMIO CyA0B OOLLEN PUCONKLN, NPSAMO OT-
puuas NnpUMeHeHne YCTaHOBIEHHbIX 3akoHogaTenem B [paxxaaHCKoM KOAeKce HOpM,
CyA NpoBO3rnacusl, «4To OTBETCTBEHHOCTb rocyapcTsa 3a Bpen, NPUYMHEHHbIN 3a-

7 Co3sfaHHbIv B 1848 I. 1 CyLLECTBYIOLLMIA MO CeN AeHb 3TOT CyAeOHbIN OpraH, COCTOALLMNIA Ha-
NnonoBuHY 13 cyden («pedepeHaapHbIX COBETHUKOBY») KaccaunoHHOro cyaa ®PpaHumm n Ha-
NMONOBWHY U3 Cyfew («cTaTckux coBeTHUKoB») CyaebHo cekummn MocyaapcTBEHHOrO CoBeTa,
npu3BaH paspeLuaTtb KOHGNMKTbI MOACYAHOCTH, BPEMSI OT BPEMEHW BO3HVMKatoLLme BO PpaHLmm
Mexay ABYyMsl YacTsiMu ee cyaebHON CMCTeMbl — aAMUHUCTPATUBHOW 1 OBLLEN OPUCONKLNN.
Cynobu, NpeacTaBnsowme ABe BEPXOBHbIe IOPUCAUKLMN PpaHLMK, BbIGUpaOTCS Konneramm
NocpefCcTBOM rofiocoBaHust. Takum xe o6pa3om nsbupaercs n npeaceaaTensCTBYOLLMNA, ke
BHyTpu Cyaa, TarHbIM roflocoBaHMeM, CPOKOM Ha Tpu roga; Ao 2015 r. dpyHkumo npeacena-
Tenst KoHNMKTHOro cyAa OCyLUeCTBSAN MAHUCTP IOCTULMN.

8 KpaTkoCTb, XOTS M CecTpa TanaHTa, Mo U3BeCTHOMY BblpaXXeHWIo, Oka3anack He BromnHe yMecT-
Ha B CBETE XenaHus BnacTew caenatb pelleHus 6onee «MoHATHbIMUY rpaXaaHaM, a Takke
B cuny TpeboBaHuit, NpeabsBnseMblx Ha ocHoBe cT. 6.1 EKIMY k moTBaummn cynebHbIx pelle-
HUM — cMm. pewwenne ECIMY ot 21 mapta 2000 r. «Dulaurans c. France», n° 34553/97, B oco-
6eHHocTM ero nyHKT 38. C 1 siHBaps 2015 r. KaccaumnoHHbIn cyg npobyeT Tak HasbiBaeMyto
«oboralleHHy0 MOT1BaLMIO», MOCTEMNEHHO OTCTyNas OT BEKOBOW TpaaMLMUM NAaKOHUYHOCTH
¢dopmMynmnpoBoK (CM., B YacTHOCTU: Bonnard J. Introduction au droit. Ellipses, 5éme éd. 2018,
n°® 556 a 561); a c 1 sHBapsi 2019 r. 0GHOBMNEHHBIN 1 paCLUMPEHHbIN CNocob MOTUBaLMKW peLle-
HUIN NPUMEHSIETCSA U B aflMUHUCTPATUBHBIX CyAax, CM. vade-mecum Ha caiite FocyaapcTBeH-
Horo coBeTa B popmate PDF (http://www.conseil-etat.fr/content/download/149628/1515101/
version/1/file/Vade-mecum-Redaction-decisions-de-la-juridiction-administrative.pdf). n°
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HATBIMM B MyBnnYHbIX Criy6ax COTPYAHUKAMUN YaCTHbIM NMLamM, He MOXET perynmpo-
BaTbCS YCTAaHOBMEHHbIMY B [paXaaHCKOM KodeKkce npaBuiamMn OTHOLLEHMWIN YaCTHbIX
vy, Apyr ¢ APYrom; YTo 3Ta OTBETCTBEHHOCTb He BceobLua 1 He abContoTHa; YTO OHa
MMeET CBOU, CneumarnbHble NpaBuna, pasnuyalroLLmMecst B 3aBUCMMOCTHU OT Cryxeb-
HbIX HY>X[ U HEOOXOAUMOCTU NPUMMPSITE NPaBa rocy4apcTea C NpaBaMu YacTHBIMU»®:

PelueHne xapakTepHO TpemMs OCHOBHbIMU MOMEHTaMM, aKLLEHTMPOBAHHbLIMN B 3a-
KIMOYEHUSAX, B COOTBETCTBUM C KOTOPbIMU OHO ObINO BEIHECEHO: OHO UCTONKOBbLIBAET
CcTapoe PeBOSOLMOHHOE 3aKkoHodaTenbcTBo oT 16—24 aBrycta 1790 r.'°, 3anpewa-
toLLlee cyoamM BMELLMBATBLCS B OeATENbHOCTb aAMUHUCTPaLUMK, Kak npuaatoLLee no-
cnegHen caMocTosATENbHY0 CyaAebHY yHKLMIO B NyBrnMyHo-npaBoBor obnactu; OHO
rOBOPUT O NPUCYTCTBUM B Aene nyenuyHom cnyx6bl, Kak O4HOM M3 KpUTEPUEB KOMMNE-
TEHLMN aMUHUCTPATMBHOTO Cyaa B Criydae, eCrniv ata KOMMeTEHLUS He perynnpyeTcs
3aKOHOM; OHO, HaKOHeLl, HacTanBaeT Ha MPUMEHEHUUN «CneLManbHbIX NPaBu» — T.e.
HOpM MyGnun4yHOro nNpaea, Ans paspeLueHus gen ob 0TBETCTBEHHOCTM OpPraHoOB BacTy
3a ywiepb, KOTOPbIN OHW MOTYT NPUYUHUT.

Wnu e Gonee kpaTko: KOMMETEHLMS CreayeT 3a MaTepuarnbHbiM npasom™; n ma-
TepuanbHOe NpaBo 3TO eCTb NPaBO aAMUHUCTPATMBHOE, B cdhepe OTBETCTBEHHOCTHU
rOCOPraHoB U HE TOMbKO B HEN.

Kak npaBuno, yHMBepCUTETCKUIN KOMMEHTapun «briaHko» OEenUTCs Ha ABe YacTu,
060C06MeHHBIX, HO B TO € BPEMS 1 CBA3aHHbIX Mexay CODOM NOrMKow peLueHnst —
O[Ha YacTb KacaeTcsi BONMPOCOB OnpeaeneHnst KOMNeTEHLMN afMUHUCTPATUBHbIX CY-
0B, BTOpas 3aTparnBaeT NpaBo «aAMWHUCTPATMBHOW OTBETCTBEHHOCTMY, T.€. NPaBo,
perynupyoLlee OTBETCTBEHHOCTb aAMMHMUCTPaLuK 3a yLlepd, KOTOPbIN OHa MOXET
NPUYUHUTE YaCTHbIM NMLAM.

dopmaT faHHoM nybnukauum He NO3BOMSET HAM 3aTPOHYTb 00a 3TUX acnekTa;
roBopsi 0 Hacneauv gena «brnaHko» B COBpeMEHHOM nybrnvyHOM npaee, Mbl orpa-
HUYUMCS NULLBb KPaTKMM 0030pOM npaBa BHEAOTOBOPHOM OTBETCTBEHHOCTM OPraHoB
BMacTu B paMKax agMUHUCTPATUBHOW FOPUCOMKLMK; B Chepe KOMMNETEHLMM NOCNEAHEN
YKa)XeM TeM He MeHee Ha Tpu 0OCTOATENbLCTBA.

Bo-nepBbix, NpUcyTCTBUE B Aerne nybnuyHbix ycnyr, o0cobo akueHTupoBaHHoe
Komuccapom [laBnaom B 3aKMOHEHUsIX, Aaneko He Bcerga BrieveT KOMMNETEeHUUIo
a4MVHUCTPATMBHOIO cyaa — B OOHUX Criyvyasx Aeno 6yaet OTHECEHO K BEAOMCTBY

9 3peck n fanee nepesog Haw. — J1. M.

0 «CynebHble dyHKLMM 060cobneHbl 1 Bnpedb 6yayT Bceraa oTAeneHbl 0T afMUHUCTPATUBHBIX
yHKUMIA. Nog CTpaxoM AOMKHOCTHOTO NPECTYMIEHNS 3anpeLLEHO CyaaM KakuM-nnbo obpasom
BMELUMBATLCH B 4ENCTBUS a4MUHUCTPATUBHOTO KOPMyCca, a Takke NpuBnekarb K Cyay roccrny-
XKalmx B CBS3N C UX LOSMKHOCTHLIMU 06si3aHHOCTAMUY (3aKoH O cyaebHoW opraHusauum ot
16—24 aBrycta 1790 r.). «HenpecTtaHHO 3anpeLyaeTca cygam paccMmaTpuBaTtb afMUHUCTPa-
TMBHbIE aKTbl Nt0HOro poaa, nog CTpaxoMm HapyLueHus 3akoHa» (dekpeT 16 dptokTnagopa Il
roga). O6e 3T HopMbl BU3MpYoTCA KOHPNMKTHLIM CYyAOM B HALUWN OHWN.

" Weil P., Pouyaud D. Le droit administratif. Presses Universitaires de France, 2017. P. 64.

2 BaxkHO yKa3aTb, YTO AaHHbI acnekT gena «bnaHko» 6bin B3ST Ha BOOPYXXEHWe naeornoramu
Tak HasblBAaeMOW «LIKOMbl Ny6nmyHbIX yecnyr» (npodeccopa JleoH [ioru, MactoH XKe3 n ap.)
1 CUNBbHO NpeyBenu4yeH eto B nepsor nonosuHe XX B. Korga [asua 1 ero cCoBpeMeHHUKM nc-
nonb3oBanu BblpaxeHue «service public», oHu B GonbLue cTeneHn NoOHMManu Nog HUM npo-
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CyaoB 06LLEen PUCONKLMN B CUMY 3aKOHa; B APYrMx — nepeaaHo UM npasonpume-
HUTENbHOW NPAKTUKOWM MO TOW NMPUYMHE, YTO NPABOBOWN PEXUM OKa3aHus NyornmMyHbIX
yCryr HeOAHOPOZEH" 1 YacTHOe NPaBO MOXET JOMUHMPOBATL B HEM: B efiax Tak Ha-
3bIBAEMbIX «MPOMbILLIIEHHO-KOMMEPYECKMX MyOnuyHbIX crnyx6», korga rocygapcrso,
okasblBas NyOnuyHble ycnyru, No cyTn, AENCTBYET Kak lopuanvecKoe nmuo YacTHOro
npaea, He B MOCNEAHIO ovepepb 3ab0TsLLieecsd 0 KOMMePYECKON peHTabenbHOCTH
CBOero npeanpusTus'™; Tem 6onee B cMTyauusix, Korga nybnunyHbie ycnyru okasblBa-
HOTCS FOPUANYECKMMM NMLLAMIN YACTHOIO NpaBa 8He pexrmMa KoHueccum, 6e3 kakoro-
nnbo hopmanbHOro, YETKO BbISBSIEMOrO B 3aKOHAX NMOO MHbIX HOPMATMBHbIX aKTax
AenernpoBaHns UM nogobHomn muccun ',

Bo-BTOpbLIX, yNOMsiHYTble [JaBnaoM HOPMbI PEBOSIOLMOHHONM 3MOXM, XOTH U OCTa-
I0TCA aKTyarnbHbIMW B MO3UTMBHOM NpaBe, He CKOBbLIBAKOT 3aKOHOAATENS, UMEOLLEero
BO3MOXHOCTb OTCTYNaTb OT NPOBO3rMALUEHHbIX B HAX NMPUHLUMMNOB U NepefasaTh cyaam
obLel opucamKumm Lenble kateropmum aen nyornmyHo-npaBoBOro xapakrepa — HO npwu
onpeaeneHHbIX YCIoBUsX. YCroBusi 3Tu Obinv chopMynmnpoBaHbl B LUIMPOKO N3BECTHOM
peLleHnn KoHCTUTYLMOHHOro coBeTa no geny ot 23 aHeaps 1987 r.'®: oTkazaBLnCh
NpsiMO NPU3HaThb 3a 3akoHamun 16—24 aBrycta cury KOHCTUTYLIMOHHOW HOPMbI, CYAbN
TEM He MeHee COUrK, YTO «B COOTBETCTBMM C PPaHLy3CKOW KOHLeNnuuen pasaeneHns
BMacTen, K YNCIy NPU3HaHHbIX 3aKkoHaMu Pecnybnvku dpyHaaMmeHTanbHbIX NPUHLN-
noB'” OTHOCUTCSI MPWHLMM, B COOTBETCTBUM C KOTOPbIM, 3@ UCKITIOYEHNEM OTHOCSILLIMXCS
Mo CBOEW Npupoae K KOMMNeTEHUMM CyaoB 06LLel ropucankumm aen'®, kK komneTeHumm
aOMUHUCTPATUBHBIX CYA0B OTHOCATCS Aerna 06 aHHynMpoBaHumn nubo pecdopmmnposa-
HWUW PeLLEHUN, NPUHSTBIX B paMKax OCYLLECTBIEHNS Npeporatue nybnnyHo-npaBoBoOro
BNacTBOBaHMSA OpraHamMu UCMOSNTHUTENbHOW BiacTu, X areHTaMu, TeppuTopuanbHbl-
Mun obpasoBaHusMu Pecnybnuku nnbo nyonmyHbIMMN CTPYKTypamMm, Haxo4aWwmnmncst
NoA UX BMacTbio UMM KOHTPONMpPyeMbIMU UMU». MOTMBUPOBKa Kak OyaTo oTpaxkaeT

SIBNEHNS BNACTHbIX MOMHOMOYNIA rocopraHoB. Cwm.: Chapus R. Droit administratif général. T. 1.
15éme éd., Paris : Montchrestien. P. 830.

3 Chapus R. DAG. P. 831.

4 Ba3oBbIM B 3TOM OTHOLLEHUW NMPUHSITO CYMTaTh pelleHne, BbiHeCeHHoe KOHMMUKTHBIM Cy-
0OM B Aerne, U3BeCTHOM nop HasBaHueM «[lapom Snoka» — TC 22 janvier 1921. Société
commerciale de I'Ouest Africain, Rec. 91, D.1921.3.1, concl. Matter; S. 1924.3.34, concl. Matter.

5 CE Ass. 13 mai 1938, Caisse primaire «Aide et protection». Rec. 417, D.1939.3.65, concl.
R. Latournerie, note Pépy.

6 Cons. const., 23 janvier 1987. Ne 86-224DC.

7 «®yHaameHTanbHble NPUHLMIMBI, NPU3HaHHbIE 3akoHamu Pecnybnvkuy» — ocobas kateropusi
HOPM KOHCTUTYLIMOHHOIO XapakTepa, BbIBOAUMbIX KOHCTUTYLIMOHHBIM CyAben U3 Maccuea pe-
cnybnmkaHCcKoro 3akoHodaTenbCTBa, KacatLerocsi mpas U cBO6OA, yTBEPXKAABLLErocs C OT-
HOCUTENbHbLIM MOCTOSIHCTBOM M NpeALuecTBytowlero KoHctutyuum 1946 r., T.e. IV Pecnybnuku.
Cwm.: Champeil-Desplats V. Les principes fondamentaux reconnus par les lois de la République
(Principes constitutionnels et justification dans les discours juridiques) // Economica. 2001.

8 Peyb naeT o genax, kacatowmxcs cBoboabl NIMYHOCTM, HacTHOW COBCTBEHHOCTH, rpaxaaH-
CKOro COCTOSIHMS M NMPaBOCMOCOOHOCTU KL, PYHKLMOHMPOBaHMs cnyx6 npasocyaus. Cwm.
pas3BepHyTbIN KOMMeHTapui pewlenus: Loic P, Favoreu L. Les grandes décisions du Conseil
constitutionnel. Dalloz, 2009, P. 537—553.
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copmynupoBaHHoe B XIX B. [JaBnaom yTeepxaeHne o 6eccnopHoCTM — Kak Toraa
npeacTaBnanock — no CyT! BEOOMCTBEHHOW NPUHAANEXHOCTN aAMUHUCTPATUBHOMY
cyabe noen o6 ocnapvBaHvUn AeUCTBUIA U pelueHnin Bnacten. OgHako KOHCTUTYLIMOHHBI
coBeT f06aBnsieT, YTO B Criyyasx, KOraa npuMeHeHve TpaanUMOoHHbIX KpUTEPUEB pas-
rpaHMYEeHMsT KOMMETEHLMNIA MOXET MPUBECTM K U3NULLIHUM CITOXXHOCTSAM, «3aKoHoaaTe-
Mo 4ONYCTUMO, B MHTEpecax Haanexallero oTnpasneHns npaBocyansi, 06beanHNTb
npaBuna noacyaHOCTM B paMKkax OLHOW U3 IOPUCOUKLNIAY 1.

B-TpeTbynx, agMUHUCTPATMBHbIE CyAbl MOTYT MPUMEHSATH HOPMbI YaCTHOrO NpaBa —
Takve npumepbl Hepeakn?® — nnbo 3aMMcTBOBaTL?' KOHLIENUUM YaCTHOrO npasa ans
HY>X[ COOCTBEHHOIO HOPMOTBOPYECTBA, B TO BPEMS Kak CyAbl OOLLEN HPUCANKLIMN
[OMyCcKaloT, MyCTb 1 B BECbMa Y3KO O4E€PYEHHOM NEPUMETPE Cryvaes, MPUMEHEHNE
HOPM NyGrMYHO-NPABOBOrO XapakTepa?.

Tem He MeHee BhbILLECKA3aHHOE HE YMarnseT YyTBEPXXAAEMYLO B «JOKTPUHE BbnaHko»
oTpacneByto 060COBNEHHOCTb — €Cnu 1 Korga agMUHUCTPATUBHBIN CYyAbS HAaXoaUT
HY>XHbIM NMPUMEHUTbL CoAepXKaLlMecs B YaCTHOM MpaBe HOPMb! U BAOXHOBUTLCS MU
ONs co3gaHusa CBOMX COBCTBEHHbIX MPAaBOBbLIX KOHCTPYKLMI, TO AeNaeT OH 3TO NuLlb
MOTOMY, YTO HaXOAMT HY>XHbIM?® 3TO Aenartb.

OpHoW 13 TakMx KOHCTPYKLIMIA, MPOSIBASIIOLLMX aBTOHOMHOCTb NyGnmnyHoro npaea,
ABMSAETCA NPaBO aAMUHUCTPATUBHOWN OTBETCTBEHHOCTU — BaXKHbIN 1 aKTyanbHbIN ane-
MEHT Hacneaua gena «brnaHko».

* % %

CamMo BblpaxkeHue «agMUHUCTPATUBHAsS OTBETCTBEHHOCTbY» MOHMMAETCS POCCUI-
CKMMM 1 (DPaHLY3CKMMUK FOpUCTaMmn AMaMeTpanbHO NPOTUBOMONOXKHO. Peyub naet o6
OTBETCTBEHHOCTU agMUHUCTPaLUM, OTBETCTBEHHOCTU NyGMYHOM BNacTu 3a yuiepb,
KOTOpPbI OHa MOXET MPUYMHUTL?*, 06LLME KOHTYPbI 3aMbICia KOTOPOW Bblnn OYepYeHbI
B 3aKnoyeHusix [laBnga u B MOTMBMPOBOYHOW YacTU NOCTAaHOBIIEHUS, BBIHECEHHOTO
B COOTBETCTBUW C HAMM.

19 TyHKT 16 MOTUBUPOBOYHON YacTU peLleHnst KOHCTUTYLIMOHHOIO coBeTa.

20 Delvolvé P. Les nouvelles dispositions du Code civil et le droit administratif / RFDA. 2016.

P.612.

CM. 0fiHO 13 Havbonee yHAaMeHTanbHbIX Y LUTUPYEMbIX UCCNEAOBaHNIA Ha TEMY MUCMOMNb30-

BaHUSI rpaXx4aHCcKoro npasa B CTPOMTENbCTBE NpaBa aAMUHUCTPATUBHOIO, CAENaHHOro npo-

deccopom BeHya Nneccukcom B ero gucceptauun: Plessix B. L'utilisation du droit civil dans

I'élaboration du droit administratif / ed. Panthéon-Assas, 2003.

22 TpaAMLMOHHBLIM MPMMEPOM CRY>XUT NocTaHoBrneHne KaccauunoHHoro cyaa ot 23 Hosbpst 1956 1.

no «geny gokropa Xupuy» (Cass. civ. 23 novembre 1956, Trésor Public c. Giry, Bull. civ. I, 407),

B KOTOPOM YTBEPXAAETCS, YTO, XOTS TONbKO CyAbl O6LLEN OPUCAMKLMN MOTYT peLlaTb BONPOC

OTBETCTBEHHOCTU BriacTen 3a Aenctaus cnyx6 cyaebHow nonuuum, AenaTtb OHU AOMKHbI 3TO,

NPUMEHSISt HOpMbI MYGNMYHOrO, a He YacTHoro npaea. Cm. Grands arréts... P. 483 ; Chapus R.

DAG. P. 765.

Grands arréts... P. 6.

24 Hanuune Takomn OTBETCTBEHHOCTU paccMmaTpusaetcs XXaHom BanvHom n XKaHom PuBepo kak
npu3Hak LMBMnun3oBaHHocTK obectea. Cm.: Rivero J., Waline J. Droit administratif. 19 éd.
Paris : Dalloz, 2002. P. 259.
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MokasaTenbHo, 4To Yxxe 30 ntons Toro xe roga KoHMNUKTHBI Cya NPUHAN eLle 0aHO
3HaKOBOE AN agMUHUCTPATMBHOIO NpaBa peLLeHne, 1 3akiovaBLIMM KOMUCCapOM
npaBuTenbLCTBa No Hemy BHOBb Obin fasua: geno lMensmbe®. B Hem 6bino cpopmy-
NMPOBaHO OOHO U3 KIOYEBbLIX Pas3nuynii B UHTEpPECyoLen Hac obrnacTtu nyénuyHoro
npasa, a UMEHHO pasnuyne — 1 KPUTEPUA €ro NPUMEHEHUS — MeXOy BUHON NINYHON
1 BUMHOW cnyxe6Hol. MNepBas, nposiBnsaoLLas, No N3BECTHOMY BblpaxXeHuo dayapaa
Jlacbepbepa?, «yernoseka, ¢ e2o crnabocmsimMu, cmpacmsiMu, ¢ €20 HeOCMOMPUMESTbHO-
CmbHO», HE NpeanonaraeT oUeHkn paboThbl rocyAapCTBEHHOMO OpraHa 1 NPOU3BOANTCS
cynom obLuer rpUCaMKLMM, No 0bLWUM NpaBunamM rpa)xaaHcKoro (a To U YrornoBHOrO)
3aKkoHogaTenbCcTBa. Bropas e HacTonbKo CBsid3aHa C rocyaAapCTBEHHOM CIy>60W, 4YTo
OLEHUTb €e, He OLIeHNB Npu 3TOM paboTy agMUHUCTPaLUK, HE NPEACTaBSETCA BO3-
MOXXHbIM; OHA >X€ NPUBOAUT K OTBETCTBEHHOCTU FOPUAMYECKOrO nuua nybnmyHoro npasa
N K KOMNETEHUNY aAMUHUCTPATMBHOIO Cyaa 4SS €€ OLEHKN — a HEe K NINYHON OTBET-
CTBEHHOCTM paboTHMKA 1 KOMMETEHLMN rPaXaaHCKOro cyaa AJ1si MPUBIEYEHUs K Hel? .

C Tex nop npaBo agMUHUCTPATUBHOW OTBETCTBEHHOCTN — aBTOHOMHOE MO OTHO-
LLIEHNIO K NpaBy OTBETCTBEHHOCTM rpaXkaaHCKOW, HO 1 HEU3DEXHO nepecekaroLeecs
C nocnegHnM B psie KIioYeBbIX acnekToB? — coBepLIEHCTBOBaNOCh, pasBMBanocb?,
«3aBOeBbIBasi», Mo BbipaxeHuto XXopxa Begens®, Bce HoBble obnacTtu.

lMnoa npaBoONPUMEHNTENBHOM NPAKTUKN agMUHUCTPATMBHOIO cyaa, perynmpy-
lolee OTBETCTBEHHOCTbL OpPraHoOB BracTu NpaBo, TpaauUMOHHO NpencTaBnsieTcs
npenmyLecTBEHHO BMHapHON CTPYKTYpoi®!: B 0gHUX criyYasix OTBETCTBEHHOCTb

25 TC 30 juillet 1873, Pelletier, Rec. 1er supplt. 117, concl. David.

2 N3 ero 3akntoyeHni no geny «JlomoHbe-Kapbonby. T.C. 5 mai 1877, Laumonnier-Carriol, Rec.
P. 437. 3gecb cTOUT YTOUHWTB, YTO Sayaps fadepbep, (bbiBLLMI BULE-Npe3naeHTom [ocyaap-
CTBEHHOIO COBETA, T.€. B HEKOTOPOM CMbICIE «BEPXOBHbBIM» aAMUHUCTPATUBHBIM Cyaben dpan-
LK) SIBNSIETCS aBTOPOM OCHOBOMOsaratoLle paboTbl No NpaBy aAMUHUCTPATUBHOTO CYAONPO-
V3BOACTBA, BNepBble YETKO KnaccuuLumpoBaBLLEN ero OTBETBIEHWS, UCXOAS U3 MOMHOMOYUI
cyaa B KoM KOHKPETHOM crlyvae: [e-To Cyf, OrpaHnYUTCS NLLb MPOBEPKOI 3aKOHHOCTU akTa
1 (BO3MOXHbIM) NPU3HAHNEM HEOECTBUTENBHOCTY NOCMEAHEro B pamKax cropa o npesbiieHuu
10IHOMOYUL, T.€. HOPMOKOHTPOIS, MO CyTW; B APYIVX CIyYasiX, adMUHUCTPATUBHBIN cya, obrnagast
CXOOHBIMU C CyAOM OBLLEN IPUCAUKLIMM NMOMTHOMOYUSIMU, CMOXET NpU3HaBaTh CyObeKTUBHbIE
npaBa, B pamkax JOrOBOPHOW 1 BHEOrOBOPHOW OTBETCTBEHHOCTU B YAaCTHOCTU — 3TO TaK Ha-
3bIBaeMbln criop nornHou ropucdukyuu. Cwm. Laferriere E. Traité de la juridiction administrative et
des recours contentieux. 2 vol., Berger-Levrault, 1887—1888, 2° éd. 1896, réédition LGDJ 1989.

27 Grands arréts... P. 11.

26 OcHoBHOW paboTol Ha TEMY UX B3aMMOCBS3eln cumTaeTcss MoHorpadust PeHa Wanto «OT-
BETCTBEHHOCTb My6nnyHas n oTBETCTBEHHOCTb YacTHas». Cm.: Chapus R. Responsabilité
publique et responsabilité privée. Paris : LGDJ, 1954.

2 He 6e3 BNUAHUS, 1 BNUSHWSA CyLLECTBEHHOrO, AOKTPUHBI HA NPaBONPUMEHUTENBHYIO Npak-

TUKY, CTPOMBLLIYIO» NPaBOBbIE PEXMMbl OTBETCTBEHHOCTM OpraHoB Brnactu. Cm.: Deguergue

M. Jurisprudence et doctrine dans I'élaboration du droit de la responsabilité administrative.

LGDJ, 1993.

Vedel G. Le droit administratif peut-il étre indéfiniment jurisprudentiel? / EDCE. 1979—1980.

n°® 31. P. 35.

3 Chapus R. DAG. P. 1230.

®

3

S

4/2019



iy ECTH”K Manaxos /1. 5.

YHUBEPCUTETA YTBep>xgeHre agMyHICTPaTUBHOMO
umenn O.E. Kyracpura (MTOA) mpasa MpaHuVn, 1y Odeno «BrnaHko»

197

agMUHUCTPaLMKN BO3HMKAET MPU YCIOBMM JOKa3aHHOCTU BUHbI NMOCMNEAHEN; B APYIUX
cnyyasix fokasbiBaTb BUHY He TpebyeTcs. B To e BpeMs «apxeTunmyeckas» GuHap-
Has CTPyKTypa nofBepraercsi 3po3nun2 n TpebyeT NepeoCMbICIEHNST — OHa YXXe He
BO BCEM M HEe BCerga oTpakaeT peanbHOCTb COBPEMEHHOrO NO3UTMBHOIO NpaBa BO
BCEWN €ro CrIOXHOCTU.

lMpaBonpnmeHnTENbHas NpakTuka B chepe pasnmyeHnst BUHbI JIMYHOW U BUHBbI
cnyxebHon yToyHANnach B Lensx HanbonbLuero 6rnaronpuaTcTBOBaHWSA NOTEPMNEBLUNM:
aOMUHWCTPATUBHbIE CyAbl CTanu AOMNycKaTb OTBETCTBEHHOCTb rocyAapcTBa CHavYana
B Crnyyasix, Korga nuyHas v cryxebHasi BUHa kak Obl «HaknagblBaoTCa» ApYr Ha Apyra
(CE 3 février 1911, Anguet, Rec. 146 — paboTHMKM novTamTa rpy6o BbITOMKHYM Npo-
Lweawero Yyepes cnyebHble NoOMeLLEHUSA NOCETUTENS, NOMYYUBLLErO TpaBMy — BUHA
NMYHas; HO NoTepneBLUMI Obin HanpaBneH B 3TN NOMELLEHMS ApYrMMy paboTHKaMm
cnyX06bl, 3aKPbIBLLUMMM [MAaBHbIA BXOA, NOYTaAMTa paHbLLUE MOMOXEHHOro BpEMEHHU; aj-
MWHWCTPATUBHBIN Cya NpU3Han OTBETCTBEHHOCTb rOCOPraHa He3aBMCUMO OT BO3MOX-
HOW NMYHOWM OTBETCTBEHHOCTYU CryXXallux B cyaax obLien opucamkumnm)®®; a nosxe
B Cny4asx, korga o0Ha 8uHa — MPENMYLLECTBEHHO NMYHAsA BMHA COTPYOHMKA CIyX-
Obl — BMekna, NOMMMO €ro JIMYHOW, K4UCTOY» rpaKaaHCKOW, OTBETCTBEHHOCTU, OTBET-
CTBEHHOCTb aAMMHUCTpauun ¢ ee ocobbimu npasunamm (CE 26 juillet 1918, Epoux
Lemonnier, Rec. 761, concl. Blum)34. Kak roBopun komuccap npasutensctea JleoH
Bntom B CBOMX 3aKMOYEHUSIX, «ECIN COBEPLLEHNE BUHOBHOMO AeNCTBMSA 0bycrnoBne-
HO CNy>X00M... aAMUHUCTPATUBHbIA Cy MOXET U AOMKEH CKasaTb: BUHA, BO3MOXHO,
1 oTAenvMMa OT crnyX6bl — NyCcTb Cyabl OOLLEN OPUCONKLNM OLIEHST 3TO — HO cryxba
He oTAenvMa OT BUHbI»®S).

HakoHeL, noctaHoBneHuem ot 18 Hos6psa 1949 r. (CE 18 novembre 1949, Mimeur,
Defaux et Besthelsemer, Rec. 492) oTBETCTBEHHOCTb agMUHMCTpaL MK Obina npu-
3HaHa 3a COBEPLUEHHOE 8HE CIyX0Obl, — HO He 6e3 C853U C Hel — NUYHOE BUHOBHOE
OelcTBMEe COTpyaHMKA (4N KaXaoro U3 Tpex 3asBuTenelt pedb Lwna o nocneacTBusax
OTTI1, cnpoBouMpOBaHHbLIX BOAUTENSMU rOCYYpPEXOEeHUN BO BHEYPOYHOE BpeMs Ha
cnyxxebHom TpaHcnopTe)3.

CTOWT NOAYEPKHYTb, YTO NPU PEXUME OTBETCTBEHHOCTY aAMUHUCTPAaLMM, OCHOBaH-
HOM Ha BMHOBHOM [EWCTBUM, OCHOBHOM aKLEHT TPpaauLMOHHO AEeNaeTcsi Ha CTENEHM
TSKECTU BUHbI U, COOTBETCTBEHHO, Ha CTENEHW CMOXHOCTM €e A0oKa3blBaHUSA B cyae.
MpuHATO cunTaThb, YTO NPUHLMN levissima culpa venit B nybrimyHom npaee He npume-
HSIeTCSA%": YeM CIoXKHee YCrnoBuUst HeCeHUs cryXbbl, Tem Bornblue BepOSTHOCTb TOTO,
4YTO OTBETCTBEHHOCTb 3a MPUYMHEHHbIV B €e pamKkax yuiepb Gyaert yBssaHa cyqom
C HeOOXOOUMOCTLIO OKAa3bIBaTb BUHY «TSKKYHO», YTO BECbMa HE MPOCTO cAenathb.
VMHorga npaBonprvMeHnNTEeNbHas npakTyka BbICTPauBaeT CBOM NpeLeaeHThbl, paccma-
TpMBas Kaxayk Cryx0y B LLeNoMm; Yalle — uas oT «akTa K akTy» BHYTPU Cryx0bl,

32 Deguergue M. Regard sur les transformation de la responsabilité administrative // Revue
frangaise d’administration publique. 2013. n° 147. P. 578.

% Grands arréts... P. 44.

3 Grands arréts... P. 197.

% Grandes conclusions... P. 612.

% Grands arréts... P. 199.

37 Chapus R. DAG. P. 1303.
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anddepeHUmnpyst X Mo CTEMEHUN CITOXHOCTU, YTO OTHIOAb HE yNpoLlaeT 3agady no-
TEepneBLUNM U UX 3alUTHUKaM®.

K npvMepy, OTBETCTBEHHOCTb rOCYAAPCTBEHHbIX CIY>K0 KOHTPOISi BO34YLLUHOIO ABVKe-
HWs ByaeT perynmpoBaTtbCs Mo-pasHoMy: Cya NoTpebyeT AoKasaTh TSHKKYHO BUHY B Cryyae,
ecnu Bo3ayLUHoe cyaHo Haxoaumnock B Bo3ayxe (CE 26 juill. 1982, Min. de la Défense et
autres ¢/ Sté Spantax et autres, Rec.. P. 313), 1 BUHY «NpOCTYO», €Cn NPOUCLIECTBUE
MMerNo MecTo BO BpeMsi pynexkmn Ha 3emne (CE 2 juin 1982, Vic, Rec., table. P. 761)%.

B uenowm xxe obnactb NpUMEHEHUS TSXKKON BUHbI CYXKaeTcsi, ycTynast MecTo BUHe
«ODbIYHOW»: KaK yTBEpPXAarn B CBOMX 3aKItoMeHUsIX K nocTtaHoBneHuo*® CyaebHon
cekuun [ocynapcteeHHoro coseTa ot 20 noHa 1997 1. komrccap npasuTenbcTBa XKak
AHpu LWTanb, TAXKasa BMHA 3a4acTyro BOCMPUHUMAETCA UCTUAMU KaK «pe3yMnyusi
b6e3omeemcmeeHHOCMU» OpPraHOB BracTu, Kak «rodcnaueHHoe Haciedue cmapo-
PEeXUMHO20 rnpuHyuna besomeemcmeeHHOCMU 20cydapcmeay — a «8osmewarouuli
yuwepb cyobsi He Moxem co30asamb y C80UX cogpaxdaH ycmoliHugoe MHEHUE, Ymo
OH He crocobeH omeemums Ha UX 3arpochi»*!,

Tak, foKasblBaHNE TSXKKOW BUHbI HE TPebyeTcs agMUHUCTPaTMBHBIM CyLOM B chepe
MEAMLMHCKMX U XMpYprudecknx aktos*? ¢ 1992 r.; ¢ 1998 — B oueHke paboTbl Criyx6
cnaceHua*® n LEHTPOB TEXHUYECKOTO KOHTpons cynos*; ¢ mas 2003 r. — neHuTeHLm-
apHbIX yyYpexaeHuin*® u .o.

B MHbIX cniyyasix OTBETCTBEHHOCTb aAMWHUCTPALIMM HACTynaeT BHE HaNM4ns ka-
KOro-nmbo BUHOBHOIO AENCTBUS CO CTOPOHbI ee criyXalumx. «Mbi nonazaem, — roBo-
pvn KoMuccap npasuTenibcTBa POMbE B 3aKMHOYEHUSIX*® K MOCTAHOBIEHMIO, BNEPBbIE
NpU3HaBLLEMY Y MPUMEHMBLIEMY TaKoW PEXUM OTBETCTBEHHOCTU B 1895 4", — umo
8 KOHEYHOM c4yeme rnpednazaeMoe 8aM HaMu peuwieHuUe He 8xodum 8 rnpomueopeyue
€ 3aKOHOoOamesibcmeoM; Haobopom, OHO rpPedcmaesri iemcs HaM 8blIMEeKaWUM U3
0bWUX NPUHYUNO8 Hawezo rpasa u 8 Mo xe epemsi coomsemcmeayem mpebosaHusiMm
crpasednueocmu U H4er08e4HOCMUY .

34€ecCb Mbl CTANKMBaeMCs C HOBaTOPCTBOM CyAbW, CO34AIOLLENO T€ CaMble «CreLu-
anbHbIe», OTNINYHbIE OT MPUHATLIX B YACTHOM NMpaBe HOPMbl, O HEOOXOAMMOCTU KOTO-
pbix roBopun [asung B CBOMX 3akntoveHnax. I oenctButenbHO, Takom pexnm oTBeT-
CTBEHHOCTM BbIn B koHLUe XIX B. hpaHLy3CcKoMy rpaxaaHCKOMy npaBy HEM3BECTEH.

% Encyclopédie Dalloz, Répertoire de la responsabilité de la puissance publique (sous la direction
scientifique de Denys de Béchillon). n° 108.

% Répertoire... n° 165.

40 CE Sect. 20 juin 1997, Theux, Rec. 254 — agMUHUCTPATMBHBIV Cya OTkasarncs oT TpeboBaHus
TSDKKOW BWHbI B A€naX, CBA3aHHbIX C OTBETCTBEHHOCTBIO CrTy>6bl CKOPOW MEAVLIMHCKON MOMOLLIA.

41 Ony6nukoaHbl B RFDA. 1998. P. 82.

42 CE Ass. 10 avril 1992, Epoux V, Rec. 171, concl. Legal.

4 CE 29 avr. 1998, Cne de Hannapes, Rec. CE. P. 185.

4 CE, sect., 13 mars 1998, Améon et autres, Rec. CE. P. 82.

4 CE 2» mai 2003, Mme Chabba, Rec. 240.

4 De Gaudemar H., Mognoin D. Les grandes conclusions de la jurisprudence administrative,
Vol. 1:1831—1940, 1re éd., LGDJ. 2015. P. 178.

47 CE 21 juin 1895, Cames, Rec. 509, concl. Romieu.

4 Chapus R. DAG. P. 1335.
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Bynyun ogHom u3 «camblix 3amedaTenbHbIX KOHCTPYKUMI aAMUHUCTPATUBHOW NpaBo-
NPUMEHUTENBHOW NPaKTUKN»*®, He TpebytoLlas BUHbI OTBETCTBEHHOCTb aaMUHUCTPa-
UMM BO3HMKAET B ABYX CIy4asix: NepBbli OCHOBaH Ha Maee pucka; BTOpOn — Ha ngee
paBeHCTBa nepep o0bLeCcTBEHHbIMU TAroTammn®,

OCHOBaHHbIN Ha PUCKE PEXMM OTBETCTBEHHOCTU MOXET, MO BblpaXKeHUo PeHa
LLlanto, cuntatbCcs «CMMBOITOM» OTBETCTBEHHOCTM Ge3 BUHbI B Ny6rnvyHoMm npase®,
Korga ywepb sBnsieTca pesynsraTtoM peanvsauny onpeaeneHHoro pucka; pedb naet
O Tenepb y>Ke XOPOLLO N3BECTHOM LMBUNUCTAM heHOMeHe «coumanusaummny Bo3me-
LeHus yuiepba®?.

OH, BHE COMHEHMs1, BnaronpuATCTBYET NOTEPNEBLUMM: UM HE HaJO AO0Ka3biBaTb
BMHY — MYCTb AaXe U HE «TSHKENy» — rocopraHa, U nocrnegHuin He n3bexunT oTBeT-
CTBEHHOCTW, OKa3aB, YTO He COoBepLUan BUHOBHbIX ENCTBUIN; OTBETCTBEHHOCTb He
HaCTyNuT NWLb B Crly4ae BUHbI CaMOM XepTBbI yulepba nnbo dopc-mMmaopHbIx 06-
cToATENbCTB®. Takol PexXnUM OTBETCTBEHHOCTM 0bnadaeT n IPKO BbIPAXKEHHBIM MPO-
LeccyanbHbIM acnekToM — BOMPOC €ro NPUMEHeEHUs B Aene AO0MKeH ObiTb NOAHAT
cynbeit ex officio, 3To Bonpoc «nybrnmyHoro nopsigka»®.

OTBETCTBEHHOCTb 6€3 BMHbI HA OCHOBE pUCKa MOXET, B YAaCTHOCTU, MPUMEHSITb-
CA B CrnyYasx, Korga agMmHUCTpaLmMs NCNonb3yeT onacHble Belwy (28 mapta 1919 r,,
Regnault-Desroziers — B3pbiB cknaga 6oenpunacos; 20 mast 1920 r., Colas — B3pbIB
Kpericepa «CBoboga») unv npuMeHsieT onacHole metoabl (3 cdespans 1956 r., Ministre
de la justice c. Thouzellier — ywep6, NPUYNHEHHBIN HECOBEPLUEHHONETHUMU NPaBO-
HapyLUMTEnNsMM, NOMELLIEHHBIMU B CieLuanbHOe BOCNUTaTENbHOE YUPEXAEHNE C Me-
Hee CTPOruM, HEXEnu B THOPbME, PEXMMOM), UINN CO3AAET OnacHble cutyaumm (16 mas
1995 r., Consorts Nguyen et autres — nHdpuumnposaHHasi BUY kpoBb, nocTynueLlas
B CTaLMOHap M3 rocygapCTBEHHOIO LieHTpa nepenvBaHns KpoBn).

Pexunm OTBETCTBEHHOCTM, OCHOBaHHbIN Ha naee paBeHCTBa nepes obLecTBEHHbI-
MW TArotTamu, B OOMbLUMHCTBE CryYaeB He npeanornaraeT Kakoro-nmbo NponcLIECTBUS;
peyb MOET O ECTECTBEHHbIX M 3a4acTyto BMOSIHE NPeACcKa3yeMbIX NOCNeaCTBUSIX HEKO-
TOPbIX OEWCTBUIA OPraHoOB BnacTu, Koraa onpeaeneHHble KaTeropum Ny, BbIHyXXAeHbI
HecTn 0OpeMeHeHMs1, BO3MNOXEHHbIe Ha HUX paaun obuero 6nara. CoOOTBETCTBEHHO,
Hanuuune yuepba Kak TakoBOro camo no cebe eLle He NPMBOAUT K BO3HUKHOBEHMIO
npaBa Ha ero BO3MeLLEeHNE: yLepd 3TOT AOMKEH COOTBETCTBOBATbL KPUTEPUAM crieyu-
anbHOCMU N aHOPMasibHOCMU®® — OH JOMKEH KacaTbCsl NULLb YETKO O4YepYnMBaemon

4 | lorens-Fraysse F. Le poids de la faute dans la responsabilité administrative // Droits. 1987.
n°5.P. 76.

50 Fombeur P. Les évolutions jurisprudentielles de la responsabilité sans faute. AJDA. 1999. P.
100 et s.

5" Chapus R. DAG. P. 1337.

52 B pamkax Tak Ha3blBaeMoW 06LLEeCTBEHHON CONMAAPHOCTY ANs BO3MELLEHNS HEKOTOPbIX YLLep-
60B. ExxerogHuk FocynapcTBEHHONO coBeTa, NogpobHO oceelaBLLnii 3ToT Bonpoc B 2005 r.:
Conseil d’Etat. Responsabilité et socialisation du risque // Rapport public. 2005. P. 205.

53 Frier P-L., Petit J. Droit administratif. 10e éd. Paris : LGDJ, Lextenso éditions, 2015. P. 585.

5 Chapus R. Droit du contentieux administratif. P. 827.

% Llorens-Fraysse F. Le poids de la faute dans la responsabilité administrative // Droits. 1987.
n°5.P.71.
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KaTeropuu nu, 1 JocTuratb ONpeaeneHHON CTENEHN BbIPAXXEHHOCTU, T.€. BbIXOOUTb
3a npegenbl TAroT, HanaraeMbIX CamMou KU3Hbto B 00LlecTBe®.

Tak, OTBETCTBEHHOCTb MOXET MPU3HABATLCA B CMyYasix HEKOTOPbIX 3aKOHHbIX pe-
LWeHWN agMUHMCTpaummn, niamemuayansHoro (30 Hosibps 1923 r., Couitéas) unu Hopma-
TMBHOrO (22 cbeBpanga 1963 r., Commune de Gavarnie) xapakTepa: B NepBOM Cry4ae
peyb wWra o6 oTkase KONMOHMAaNbHbIX BacTen UCMONHUTL cyaebHoe pelueHre, npea-
NMCbIBaBLLEE N3rHATb MECTHbIE NIEMEHAa C NPUHaANEXaLLEro 3asiBUTENO Ha 3aKOH-
HbIX OCHOBaHUAX y4YacTka 3emnu B TyHMCe; BO BTOPOM cry4vae yuiepb 6bin cBa3aH
C HOPMaTUBHbLIM aKTOM MECTHOW agMUHUCTPALUN, PEryNpYOLWUM NepeaBmKeHne
TYPUCTOB MO rOPHbIM MapLUpyTaM U pa3opuBLLUM CyBEHVPHYIO NaBKy, HAXOOUBLLYHOCS
B CE30H Ha OOHOM 13 HMX®.

TpaguLUMOHHO OHA MOXKET BO3HMKATb W NPY Tak Ha3bIBaEMOM «MOCTOSHHOM Bpeae oT
obLecTBeHHbIX paboT» (8 Hosibps 1958 1., Société algérienne des automobiles Renault —
OOpPOXHbIe paboThkl, Bbi3BaBLUME BPEMEHHOE 3aKpbITe MarasuHa; 20 Hosi6ps 1980 r., Mme
Rodal — ctpounTensctBo MeTpo B JIMOHe, Ha HECKOMBKO MECSLIEB YCITOXHUBLLIEE AOCTYN
K MarasuHy ogexabl), a Takke B Cryyasix — AOBOSbHO HEMPOCTbIX, CrieayeT 3aMeTuTb, —
yuepba BcneacTeme 3akoHodaTeNbHbIX akToB (14 aHBapsa 1938 r., Société La Fleurette)
1 MexxayHapogHbIx aoroBopoB (30 mapta 1966 r., Cie. radio-eléctrique): B 060ux cnyyasix,
cneumanbHbI 1 aHOpMarbHbIN yepb — ecrnn Byaet AokazaH — MOXET ObITb BO3MELLIEH
Npy YCNOBUU, YTO HW 3aKOH, HU MEXOYHAPOAHbIN JOrOBOP OTKPbLITO HE UCKITHOYAKOT TaKoM
BO3MOXHOCTM (NOCTaHoBneHme oT 1938 I. I3MEHNNO NPaBONPUMEHNUTENBHYIO NPaKTUKY
B 9TOW peakon obrnactu, nepectaB TpeboBaTth, 4TOObI Cam 3akoHOAaTENb NPEAyCMOTPEN
BO3MELLEHME BO3MOXHOTO yLiepba, KOTOPbIN 3aKOH MOXET HAaHECTU; Cyy OKkasanochk J0-
CTaTO4HO TOrO, YTODOLI 3aKOH SICHO HE MCKIHYas Tako BO3MOXHOCTU)%.

M B TO e BpeMsi, KaK Mbl y>Ke YNOMUHANM paHee, buHapHasa cxema Krnaccmu4eckoro
nepuoaa Ha4YMHaET «Pa3MbIBaTLCSY, TePAS ObInyto CTPONHOCTL 1 TPEBYS, MO MHEHUIO
BeAyLLEro cneumanucta B 0brnact oTBETCTBEHHOCTU aaMuHUCTpaummn Mapus Oerepre,
NepeoCMbICNEHNS.

Tak, B COBpeMEeHHOW NnpakTuke NosiBASTCA HOBble, He Knaccuduumpyemole Tpa-
ONUMOHHBIM 06pa3oM peXxnmMbl OTBETCTBEHHOCTU. OOMH N3 HUX €CTb NpsiMoe 3a-
MMCTBOBaHWe CO34aHHOM NpaBonpuMeHUTENbHOW NpakTukon KaccaumoHHoro cyaa
KOHCTPYKLMKN®®: B nocTaHoBneHun ot 11 despans 2005 r. (Cmpaxosasi kKomnaHusi

% Chapus R. DAG. P. 1364.

5 Chapus R. DAG. P. 1367, 1371.

% Chapus R. DAG. P. 1376.

%9 Deguergu, M. Regard sur les transformations de la responsabilité administrative // RFAP. 2013.
n°® 147. P. 582 et s.

50 Peyb naeT o LWMPOKO U3BECTHOM, MHOFOKPaTHO KOMMEHTUPYEMOM N U3yHaeMOM peLLeHNn
KaccauwnoHHoro cyga ot 1991 r., npoBo3arnacusLleM oOLWuiA NPUHLMN OTBETCTBEHHOCTY 3@
«gpyroro» (Torga kak cT. 1384 «HanoneoHoBckoro» 'K npegycmartpuana nulib HECKOINbKO
YETKO O4YEepPYEHHbIX MMMNOTE3 TAKOW OTBETCTBEHHOCTM), 6€3 HEOOXOANMOCTY AOKA3bIBaTh BUHY
ans npuenedyeHuns K Her. Cwm.: Cass., Ass. plén., 29 mars 1991, Blieck: JCP G 1991, Il, 21673,
concl. Doutenwille, note Ghestin ; D. 1991. P. 324, note Larroumet ; D. 1991. P. 157, note
Viney ; Gaz. Pal. 1992, II. P. 513, note Chabas ; Defrénois 1991. P. 729, obs. Aubert ; RTD
civ. 1991. P. 312, obs. Hauser et p. 541, obs. Jourdain.
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«Akcar) 8", CynebHas cekuns FocynapCTBEHHOIO COBETa NpuaHara OTBETCTBEHHOCTb
6e3 BUHbI, OCHO8aHHYI0 Ha udee OrfeKu B Criydasx, Koraa ywepb HaHeceH «TpyaHbI-
MW» NOAPOCTKaMU, MOMELLEHHbIMW, B COOTBETCTBUM C PELLEHNEM FOCYAAPCTBEHHbIX
OpraHoB, B BOCNUTATENbHbIE yYpexaeHus, NycTb AaXe U YacTHble. B otnuumne ot no-
cTaHoBneHus 1956 r. («cynpyau Ty3enbe», yNnoMsHYTOro Hamu Bbllle), B Aene «Akca»
peyb He LuMa o NoAPOCTKax, COBEPLUMBLLMX YTONOBHO-HaKa3yeMble AeSHUS — U Knac-
CUYECKUIA KpUTEPUI pUCKa He Obln NPUMEHEH aAAMUHUCTPATMBHBLIM CyI0M B Ka4ecTBe
OCHOBaHUA NpU3HaHUsA OTBETCTBEHHOCTU. BTOpon criyyai KacaeTcs OTBETCTBEHHOCTU
rocynapcTea 3a HecobnioeHne ero MexayHapoaHbix 00s3aTensCTB: NOCTaHOBMNEHNE
Accambnen locynapcteeHHoro coBeTa oT 8 doeBpanst 2007 r. (Mapdedbe’®? roBopuT
0 HeobXOAUMOCTU «803MECMUMb 8CHO MOTHOMY yujepba, 803HUKaroue20 scredcmeue
MPUHSAMUS Hapywarouie2o MexoyHapoOHble obsisamernbcmea OpaHyuu 3akoHay. MNpwu
3TOM KOHKPETHOE NPaBoBOe 0O0CHOBAHUE TAKOrO PELLEHNS OCTAETCs TYMaHHbIM U He
nonagaeT B BbllLenepevncrieHHble kateropumn®,

[MpoucxoauT TO, YTO aBTOP Ha3blBAET «TUXON peHoBaLUMeN OCHOB OTBETCTBEHHOCTU
aAMUHUCTPaLMMN»®4: TpaAMLMOHHBIE NPUHLMMBI PABEHCTBA U CNPaBEANMBOCTM, HA KOTO-
pbIX AOKTPMHA OCHOBbIBaria OTBETCTBEHHOCTb OPraHOB BIAaCTW B KIACCUYECKMIA, Nocre-
[0BaBLUMI 3a peLleHneM no geny «brnaHko» nepvog, TPaHCIMPOBaHHbIE B cdiepy npasa
Yepes NPUHLIMM paBeHCTBa nepes O6LLECTBEHHLIMU TArOTaMM, 3aMEHSKOTCS NMPUHLMNaMM
cBoboapl 1 6e3onacHOCTH. ATO OOCTOSATENBCTBO MOXET NPUBECTU K Pa3MbIBaHMIO CNeLl-
NUYHOCTU U @aBTOHOMHOCTM MpaBa OTBETCTBEHHOCTU aAMWHUCTPALIMK MO OTHOLLEHUIO
K NpaBy rpaxKaaHCKoM OTBETCTBEHHOCTH, T.€. YaCTHOMY MpaBy. ATo TpebyeT 3aaymaThbes
0 ee OyayLiem: Ha cMeHy ussectHoMy adopuamy Mopuca Opebto: «[Tycms [BnacTb) ded-
cmeyem, HO rycmb U nnamum [3a ywepb OT AeUCTBUIA]» — NepeknuKaroLLemMycs ¢ 4enomM
«BbriaHKo» 1 ocTaloLLEMYCS aKTyarnbHbIM M MO Cel AeHb, MOr Obl, N0 MHEHUIO NPOECCO-
pa [erepr, NOCTENEHHO NPUATK NMPUHLMIN «CO3HATENMbHOM U MPOCBELLEHHOW NOATOTOBKN
OenNcTBUSI»®®, TpebytoLmin OT opraHoB MyGrMYHOM BNACTX MO BO3MOXHOCTY 13beratb
yuiepba, pyKOBOACTBYSICb YMEPEHHO MOHUMAEMbIM MPUHLMNOM OCMOTPUTENBHOCTM®,

* % %

8 mas 1874 r. locynapCTBEHHbIN COBET NOCTaBWI TOYKY B Aene «braHko»: pebex-
Ky Oblna HazHayeHa NOXM3HEHHas NeHCKs No MHBanuaHocTu. M Bce xe MOXHO 3a-
[aTbCsi BOMPOCOM: @ NoYeMy BCE-TakM MMEHHO afMUHUCTPATUBHbIV CyAeOHbIN opraH
[OImKeH Obin BblIHECTM Takoe pelueHme? Noyemy He «obblYHbIV» cyn? Tenepb, No
npowectsun noutn 150 neT, BONPOC 3TOT MOXET nokasaTbes npa3gHbiM. OH TeM He

51 CE, S., 11 février 2005, GIE Axa Courtage, Rec. P. 45, concl. Devys ; RFDA. 2005. P. 595,
concl. Devys. P. 602, note P. Bon ; AJDA 2005. P. 663, chr. C. Landais et F. Lenica ; JCPA.
2005, 1132, note J. Moreau.

62 CE, Ass., 8 fév. 2007, Gardedieu, Rec. Lebon. P. 78, concl. L. Derepas ; RFDA. 2007. P. 525,
note D. Pouyaud ; AJDA. 2007. P. 585, chr. F. Lenica et J. Boucher.

% Grands arréts... P. 318.

8 Deguergue M. Regard... P. 580.

8 Mazeres J-A. Recherche sur les fondements métaéthiques de la responsabilité // Vers de
nouvelles normes en droit de la responsabilité publique? Colloques du Sénat, 11—12 mai
2001. P. 325.

% Mazeres J-A. Op.cit. P. 586.
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MeHee TaK Unn nHade Bce elle 3afjaeTcs®, n 3agaeTcst HecnpocTa, XoTs Obl yxke no-
TOMY, Y4TO CaM KpUTEpUi aaMUHUCTPATMBHOIO NpaBa — eCny TakoBoW BOOOLLE MOXHO
BblAENUTb — HeogHO3HaYeH®,

B ctatbe «OcHoBononarawLme Mudbl agMUHUCTPATUBHOMO npaBa»®® Mperyap
Buro ykasbiBaeT, B HaCTHOCTU, Ha HEOBOCHOBAHHOCTL anennauun Jasuaa k ngee
CBOVIX NpeaLLeCTBEHHMKOB — CTaTCKOro COBETHMKA bynatuHbe B nepByto ovepenb —
0 TOM, YTO PEBOMOLNOHHOE 3aKOHOA4ATENbLCTBO, CTPOro 3anpeLyarLllee cygam BMe-
LUMBATBLCA B BOMPOCHI rOCYyMNpaBneHnst n otgensioLee cyaebHble opraHbl OT OpraHoB
aAMWHUCTPAaTUBHbIX, JOIMKHO TPaKTOBATLCA Kak npuaatoliee agMUHUCTpaLMm NpaBo
Ha cyaebHyo dyHKUMIO. VIHBIMM cnoBamu, eCnn 3aKoH He paspeluaeT cyaam ocy-
LLeCTBNSATL YNPABMEHNe, TO 3TO eLle HE 3HAYUT, YTO OH MO3BOMSET aAMMHUCTPALIMM
OCYLLECTBNSATL NPABOCYAME; 3TO, MO MHEHMIO Buro, He YTO MHOe, Kak «McTopuyeckas
aedopmaumsa»’ TekctoB 16—24 asrycta 1790 r.; a KpoMe TOro, HacTOsILLNE UCTOKM
aOMWHUCTPATUBHOIO MNpaBa Crieyer UckaTb He B CneLuansHOM — U OrPaHUYEHHOM —
npaee BHEAOrOBOPHOW OTBETCTBEHHOCTU agMUHUCTPaLMK, @ B MAacCUBE PeLLEHUN,
BbIHECEHHbIX OpraHaMy agMUHUCTPATUBHOW LOCTULMM HaYMHAsA ¢ PpaHLLy3CKOro KOH-
cynarta, n 3Ty paboTy Mo pacKpbITUIO «CeKpeTay agMUHUCTPATUBHOIO Npasa AKoObI
BCE ellle NpeacTOUT OCYLLECTBUTD.

M Tem He MeHee «BenuyanLLee NCKYCCTBO MHTEPMNPETALMM COCTOUT HE B TOM, YTODbI
YTO-NMBO M3BMEeYb U3 TEKCTA, a B TOM, YTOObI YTO-NMBO BKIIOYNUTL B HEMO»”'; 1 MHOTME
OOCTMXKEHUN npaBa Obiny 6bl HEBO3MOXHbI 6€3 CMENOCTU B UCTONKOBAHUN TEKCTOB
1 He ocTaBUNM Obl NOTOMKaM Hacneans — Hacrneams, YacTbio KOTOPOro SBMSIETCS Bbl-
HeceHHoe B 1873 1. B [Napuxe pelueHue.

Mapu Pena damon OABUL
(1834—1913)

3akntoveHus no geny «IM-H bnaHko npomue npegexkma XupoHObI»

locnoga, 06CcTOATENBCTBO, NOCYXKMBLUEE MPUYMHOM JAHHOTO cropa O NOACYA-
HOCTM, MPOCTO M NevanbHO; NATUMNETHASA AeBoYKa No umeHu ArHec bnaHko Gbina
TSKENO paHeHa rpykeHown Tabakom BaroHETKOW, HanpaBnsiemMon Yepes ynuuy, oT-
OensBLUYO MarasviH OT cknaga, YeTbipbMs paboynmuy pacnonoxeHHon B I. bopao
BakanaHckov TabayHom MaHydaKkTypsbl.

57 Vénézia J-C. Le droit administratif francais est-il encore un droit dérogatoire au droit
commun? / Mélanges Spiliotopoulos. Bruxelles, 1998. P. 453.

% Rivero J. Existe-t-il un critére du droit administratif? / RDP. 1953. P. 279.

8 Bigot G. Les mythes fondateurs du droit administratif /RFDA. 2000. P. 527 et s.

0 Bigot G. Op cit.

" EnnuHek I, 'aMeHeHUst 1 npeobpa3oBaHns KOHCTUTYLWIA / Nep. C HEM. ; Nog, pe4. np.-4oL.
Mock. yH-Ta B. M. Ycturoa. CIM6. : Tun. H. H. Knobykosa, 1907. C. 27.
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Ha ocHoBaHuu cT. 1382 'K oTew pebeHka obpatuncs B cya OOLLEN pUCanK-
unn r. Bopgo ¢ UCKOM Kak K YeTbipeM paboyrmM, COBMECTHO NPUYMHUBLLMM YBEYbS
€ro go4epu, Tak U K rocygapcTBy, HECYLLIEMY FPaXKOAaHCKY0 OTBETCTBEHHOCTb 3a
HepageHne CBOUX CryaLluX.

Wck umen uenblo conupgapHo B3bickaTb ¢ pabouynx n rocyaapctea 40 000 cdpan-
KOB B CHET Bo3MeLLeHMs yuepba. OTKNOoHsoLLEee NOACYAHOCTb XOAaTancTBo npe-
dekTa XKnpoHabl ocnapmBano KOMNETEHUMIO CyAa Kak B OTHOLLEHUN pabo4mnx, Tak
1 B OTHOLLEHMM rOCY4apCTBa.

XopartancTso BbIfo OTKIOHEHO CyAoM no ob6ounm nyHkTam 17 utona 1872 r.,
1 NnocTaHoBneHue npedekTa o KOHMMKTe, NpeacTaBneHHoe Ha Balle paccMo-
TpeHue, HacTamBaeT Ha KOMMNETEHUUN aaMUHNUCTPATUBHOIO OpraHa NuLlb B BO-
npoce ucka K rocy4apcTBy, a MpaBo cyaebHbIX OpraHoOB pacCMOTPETb NMPETEH3UU
r-Ha bnaHko k paboynm He ocnapuBaer.

K 4yemy n cBogmTtcst cnop o0 NoAcygHOCTU; BOMPOC XKe, KOTOPbIN OH TpebyeT
paspeLunTb, 3aKYaeTCsa B CeayoLIEM: KaKOW M3 OBYX OpraHoB, agMUHUCTPa-
TMBHbIN Unu cyaebHbI, obnagaeT obLLert KoMNeTeHUNEN paccMaTpmBaTb NCKK
0 BO3MeLLeHun yepba k rocyaapCTBy CO CTOPOHbI YaCTHbIX NNLL, NpUBReKasi ero
K rpaXKgaHCKOW OTBETCTBEHHOCTM MO BUHE COTPYOHWMKOB NMyOnNunyHbIx cnyx6 B cu-
Tyaumu, Korga cneumarnbHoe 3aKkoHOAAaTENbLCTBO HE PerynmpyeT BONpOoChl TaKomn
OTBETCTBEHHOCTU U HE YKa3bIBAET, KAKOW 13 OPraHOB AOIMKEH OLEHUTD €.

Bonpoc a1oT 6611 NpeaAMEeTOM NOCTOSIHHOIO pacxoXaeHus mexay KaccaumoH-
HbIM cyaoM 1 [ocynapCTBEHHBIM COBETOM, M 06a B paBHOW CTENEHU TBEPAO Ha-
cTamBanu Ha CBOUX JOKTPUHAX, MPOTMBOMOMOXHbLIX APYTr APYrY.

MMepen Tem, Kak NPUCTYNUTb K OBCYXKOEHWIO, CrieayeT YTOYHUTb, K YEMY CBO-
ONTCS OTHBIHE MX Crop.

Kak n NocynapcTBeHHbI coBeT, KaccaumoHHbIN cya NPU3HaEeT, YTo Haluum 3a-
KOHbI, yTBepXaatoLme pasgeneHme cyaebHbiX 1 agMUHUCTPaTUBHBLIX OPraHoB,
(3akoHbl oT 22 nekabpst 1789 — 8 anBapa 1790, 4. 3, cT. 7; oT 16—24 aBrycta
1790, rn. 2, cT. 13; o1 16 cbprokTngopa il r.) 3anpewatoT nocnegHum noboe pac-
CMOTpeHMe, NMobyo KPUTUKY Kak HOPMaTMBHbIX aKTOB KOMMETEHTHbLIX OPraHoB, Tak
W VHCTPYKUMIA 1 NPUKa30B B OTHOLLEHUW UX COTPYAHWMKOB, @ paBHO U 6e3nericTeums
3TUX OpPraHoB.

Takum ob6pasom, KaccaumoHHbIN Cya He MPU3HAET KOMMETEHLIMIO rPaXXaaHCKNX
CyAOB paccMaTpuBaTh UCKM YaCTHbIX MWL K rOCyAapCTBY C LIENblo BO3MELLEHMS
yuiepba, NpUUYMHEHHOrO NNMOO NCNONMHEHNEM HOPMATUBHbBIX U MHbIX aKTOB aAMUHU-
CTPaTVBHbIX OPraHoB, MO0 HEMPUHATUEM NOCNEAHUMW OUKTYEMbIX OCMOTPUTENb-
HOCTbIO 1 OCTOPOXHOCTLIO Mep (noctaHosneHue ot 3 uoHsa 1840 r., e Pompy).
OTOT NepBbIi MOMEHT He BbI3bIBAET BOMPOCOB.

MHave obGCTONT AENO C MCKaMM YacTHbIX UL, K FOCyAapCTBY O BO3MELLEHUMN
yuiep6a, OCHOBaHHbLIMW HE Ha MPUMEHEHUMN KaKUX-NMBO agMUHUCTPATUBHBIX Mep,
a NoAaHHbIMU B CBSA3M C BUHOW NMMO0 HEAOCMOTPOM HAaXOAMBLUMXCS MPU UCMONHE-
HUW CBOMX 0BSA3aHHOCTEN roccryalumx. Kakon opraH KOMNETEHTEH paccMaTpu-
BaTb Aena Mo CyLecTBy B 3TUX Cry4asx?

MmeHHo B aTOM nyHKTe Mexay KaccaumoHHbIM cyaoM 1 FocyaapCTBEHHbIM CO-
BETOM MOCTOSIHHO CYLLECTBOBAsO pagukanbHoe, abconoTHoe pasHornacue. Bo-
npoc nogHumarncs B KoHdrnvktHom cyge B 1850 n 1851 rr. B genax, kotopble OH
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paccmaTtpuBar, peyb Lna o Tskbax ¢ NOYTOBbIM BEAOMCTBOM U3-3a BUHOBHBbIX,
a MHoraa gaxke M NPecTynHbIX AEeNCTBUIA ero paboTHMKOB; YTOObI onpeaennThb,
ObINN NN 3TV AENCTBUSA COBEPLLEHbI CIyXKaLLlMMK MPpU UCMOSTHEHUN NX 006A3aH-
HOCTEN 1 B KaKo Mepe OHW MO MOBMeYb OTBETCTBEHHOCTbL rocyaapctea, Cya
cyen HeobXoaUMbIM U3yYaTb U OLEHMBATb COAEep)KaHNe HOPMATUBHBLIX aKTOB,
pernamMmeHTUpyLLMX paboTy NoYThI, 1 NPULLEN K BbIBOAY, YTO, AaBas NogobHY0
OLEHKY, cyaebHbIVi opraH BmeLLancs Obl B BONPOC KOHTPOIS aAMUHUCTPaTUBHbIX
aKTOB, YTO 3anpeLLanock emMy 3akoHamu O pas3aeneHun Bnacten. ATo ocobeHHoe
0bCTOATENBCTBO, BNEKyLLee HEOOXOAMMOCTb UCCNEA0BaHNS U OLEHKN aaMUHN-
CTPaTMBHbIX aKTOB, Nocnyxuno ans Cyga ocHoBaHMEM MPU3HATb KOMMETEHLMIO
aOMUHWCTPATUBHbBIX OPraHoB B LIENoM psige nogobHbIX Aern (CM., B 0CO6EHHOCTH,
20 mas 1850 r., Manypu; 17 niona 1850 r., JiEmenbe; 7 anpens 1851 r., Kato).

CyLuiecTBytownii yxxe B Halle Bpemsi’2 KOH(MMKTHBIN Ccy HEAABHO BbIHEC ABa
aHanornyHbIX B MOTMBALMOHHON M AUCMNO3UTUBHOW YacTu PELLEHNS B CBSA3U C BO3-
Oy>xaeHHbIMM NpedeKkToM PoHbI AenamMmm o0 NoACYAHOCTM B paMKax NoAaHHbIX XKe-
Ne3HOO0POXKHOM KoMnaHunen «IMapwx-IinoH-CpegnseMHOMOPbE» UCKOB: KOMMaHUS
TpeboBana npmBneyb rocygapcTBo K OTBETCTBEHHOCTHM 3a yLepb, HaHEeCEHHbIN
B3pbIiBaMM MOPOXOBbIX 6OYEK, CMPOBOLIMPOBAHHBLIMU, MO €€ MHEHMWIO, HEOCTOPOX-
HOCTbIO YNaKOBbLIBABLUMX M CKMaAblBaBLUMX NOPOX roccryxalmx. M xots nHrepe-
CYHOLLMI HAC BOMPOC 1 HE MOSTy4Yns B BbILLEYNOMSHYTbIX AeMnax NPUHLIMNMANbHOro
paspeLUeHns, OHW1, Hago NPU3HaTb, CUITbHO CY3MIK ero cepy: COMHEHUS Tenepb
oCTaloTCA NULLbL B Cyyae, Koraa OueHKa NpyHLMNna U CTENEHN OTBETCTBEHHOCTU
rocygapcTBa 3a BUMHY rOCCMy»XXallero H1U B KOe Mepe He TpebyeT oLeHK/ HopMa-
TMBHOTO aKTa aAMUHUCTPaLUN.

M umeHHo 3TOT cnyyai npeacTaBuncs B HacTosileM aerne. C 0QHON CTOPOHB,
BMeHsieMasi paboynm TabayHor MmaHydakTypbl . Bopao HEOCTOPOXHOCTL Npw
HanpaeneHun coMBLLEV N TPABMMPOBABLLEN ManeHbKyto briaHko BaroHeTKM e
CTBUTEMNbHO NPSIMO OTHOCUTCS K UX 0BA3aHHOCTAM.

C opyron e CTOpOHbI, B ynpaBrneHny TabadyHbix MaHydakTyp OTCYyTCTBYET Ka-
KOn-nnbo agMUHUCTPATUBHBIV pernaMmeHT — TpyaHo cebe npeactaBuTb, YTOOLI
OH BoOOGLLe Mor ObITb TaM, — KOTOPbIN perynmpoarn 6bl nocneacTeust nogobHoro
criydast C TOYKM 3peHUst OTBETCTBEHHOCTU rOCYAapCTBA B OTHOLLEHUN TPETbUX NNL,.

Takum o6pa3om, Mbl UMEEM AeNno C MCKOM HYacTHOTO NnuLa K rocyaapcTBy, C Lie-
NblO NPU3HaTh rocy4apCcTBO OTBETCTBEHHBIM HA OCHOBAHWUMN KBa3nOenukTa, BMeHs -
€MOr0 HaxoAMBLLUMCS NPY UCTIONTHEHUN UX CIY>KEOHbIX 06513aHHOCTEN roccnyxa-
UMM, BHE PaMOK Kakoro-nMbo agMUHUCTPATUBHOIO perfiaMmeHTa, KOTopbIi MOr Obl
YTOYHUTb U OrPaHNYNTL OTBETCTBEHHOCTb rOCYAapCTBa B OTHOLLUEHWMN TPETUX JULL.

KTo obnapaet komneTeHLMen pa3peLunTb Takon cnop? B oTcyTcTBUE cneuu-
anbHOro TEKCTa, PerynvpyoLlero NoacyaHoOCTb, BONPOC MOXET ObiTb peLueH NuLlb
Ha OCHOBaHUM OBLLMX MPUHLIMMNOB. 34eCb Mbl CTaNKMBaemcs ¢ ABYMsi MPOTMBOMO-
NOXHbIMU AOKTPUHaMn KaccaunoHHoro cyga v FlocygapCTBeHHOro CoBeTa.

YnpasgeHHbivi B 1852 1. npy BTopon nmnepun cyg 6bin Bocco3gaH 3akoHom ot 24 masi 1872 .

(xacaBLwMMCs Npeobpa3oBaHusi [0CyAapCTBEHHOMO COBETA M CUMBHO YKPEnmBLLEro CamoCTo-
ATenbHyto cynebHyto ponb nocnegHero — CoBeT NepecTan BbIHOCUTb peLLeHnst opMarnbHO
OT UMEHW MaBbl rocyAapcTea).
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lMepBas 13 HMX LIENMKOM OCHOBbIBAETCS Ha uaee, 4to cT. 1384 K, obbaens-
loLasa goMoBnagenseB 1 pabotogatenen oTBETCTBEHHLIMU 3@ HAHECEHHbI NX
cnyramu 1 paboTHMkamu yuep6, NpYMeHNMa Kak K YacTHbIMU fMuam, Tak 1 K ro-
cyaapcTBy; oTctoga cnenoano 6bl, YTo cynebHble opraHbl 06LLEN PUCONKLMN
€OVHCTBEHHO KOMMETEHTHbI AenaTb Ha ee OCHOBaHUM 3aKOHHbIE BbIBOAbI, KaK B OT-
HOLLIEHMW rocyaapcTBa, Tak U B OTHOLLEHMM NPOCTbIX YacTHbIX nuy, (KaccaumoHHbIN
cyn, 1 anpena 1845, D.P.45.1.261; 19 nekabpsa 1845, D.P.55.1.37).

HokTpuHa ocygapCcTBEHHOrO coBeTa OQHOBPEMEHHO BKITHOYAET Kak NpsiMoe
OMNpOBEPXKEHME TE3NCAa O KOMMETEHLMM rPaXXaaHCKMX CyAOB, Tak U MOTMBbI, 060-
CHOBbIBAOLLIME KOMMNETEHLMNIO aAMUHUCTPATUBHbIX CyAeOHbIX OpraHoB.

W nenctButenbHO, C 04HOM CTOPOHbBI, OHa OTPULIAET Kak camy NpYMEHUMOCTb
cT. 1384 k rocyaapcTBy, Tak U TO, YTO OTBETCTBEHHOCTb rocygapcTea Morna 6bl,
B Cly4ae BMHbI, He4OCMOTpa NMbOo OWMBOK ero areHToB, OLEHUBATLCS MO NPUH-
LMnam v NOnoXeHNAM rpakgaHCcKoro npaea.

C ppyrow CTOpOHbI, OHa 060CHOBbLIBAET aAMUHUCTPATUBHYO KOMMETEHLMIO
ONS OLIEHKN 3TOM OTBETCTBEHHOCTM ABYMS MOTMBaMM: NEPBbLINA, BbIBOOUMbIV U3
npuHUMNa pasgeneHuns BrnacTten, npegnonaraet OTCYyTCTBME KOMMNETEHUUN Cy-
AeOHbIX OpPraHoOB paccMaTpuBaTh UCKM K rOCYAAPCTBY B CBA3W C €ro ny6rnuyHbiMu
cnyx6amu; BTOPON MOTMB OCHOBaH Ha 3akoHopaTtensctee 1790 r. 0 nukBnaaumm
rocyaapCTBEHHbIX 3a40MMKEHHOCTEN, B COOTBETCTBUN C KOTOPbLIM TOSbKO MULLb
aAMVHUCTPAaTMBHbIA OpraH MOXeT Npu3HaBaTb rocy4apcTBO AOSPKHUKOM, T.e. Bbl-
HOCUTb peLleHuns B aenax, rae Tpebyercsa npuaHaTth 4ONr rocyaapcTea (CM., B 0COo-
6eHHoCTW, cn. aena: MocyaapcTBeHHbIN COBET, 6 Aekabpsa 1855 r., Pomwurnsd; 20
deBpans 1858 r., KapkaccoH; 1 noHst 1861 r., baHdpu; 7 masn 1862 r., BuHceHm;
29 mas 1867 r., byp0da).

Mbl HEe NpucoeanHUMCS K STOMY BTOPOMY 060CHOBaHMI0. 3akoHoaaTeNbHbIe
aKTbl, U3 KOTOPbIX OHO BbIBOAUTCS, NpMAABanu NOSHOTY HPUCAMKLMM NO MN0ObIM
BOMpOCaM, MOTYLLIM BO3HMKaTb OTHOCUTENBHO MCTPEebyeMbIX C rocygapcTaa Aor-
roB cHavana HaunoHansHoMy cobpaHuio, 3aTeM agMUHUCTPATMBHBIM OpraHam; HO
3T aKTbl, CKOPEE BCETO, KacatoTcs NyLb JIMKBUAALMM NPOCPOYEHHBIX 3a40IPKEHHO-
cTen. B cnuLiKoMm LUMPOKOWN CBOEW pedakLmm OHM CMeLLMBatoT Ntobble A40Nrn, Kako-
ro 66l NPOUCXOXOEHNSI OHW HU BbINK, HE pasnuyasl, KacarTCs NN OHW FOCyAapCTBa,
OENCTBYIOLLIErO Kak NybnmnyHas BrnacTb UMM Kak YacTHOe NuLo. A Bedb pa3nunynsi
aToro TpebyeT 3apaBbli cMbIcH, U 3akoH OT 5 HOs6ps 1790 . 0 rocMmyLLEeCTBE Npu-
3HaBan u yTBepxaarn ero B Te4eHne copoka net. 3aKkoHbl 0 NMMKBMAALMM rocaonra
OTOLLNN OT HEro NULb B CUIY UX BPEMEHHOIO N UCKINIOYUTENBbHOIO Xapakrepa.
MpaBuno, B COOTBETCTBMM C KOTOPbLIM fNLLb aAMUHUCTPATUBHbIA OpraH Mor bbl
npu3HaBaTb JONT rOCY4apCcTBa, HE TONbKO HE UMEET CePbe3HbIX OCHOBaHWI; OHO,
Oyay4mn BOCNpMHATO B abCOMOTHOM CBOEM CMbICre, obrnagaeT cepbe3HenLLnm
HeJoCTaTKoOM, TaK Kak pe3ko npeysenvunBaeTt pasgensemyto [ocyaapCTBEHHbIM
COBETOM [AOKTPUHY, YacTbio KOTOPOM OHA, K HECHACTbIO, ABNSAETCS.

Ecnn »xxe noHMMaTb Teopuio 0 rocygapcTBe-OOSDKHUKE B 3TOM Y3KOM, e4uH-
CTBEHHO COOTBETCTBYHOLLMM NPaBoNpuUMeHNTENbHOW NpakTnke MocyaapcTBeHHOro
COBETa CMbICME, — YTO OTHOCUTCS OHa NKLLb K UCKaM K rocy4apcTBy — NyOrnMyHon
BMacTW N He KacaeTcs NPETEH3UN K rocyaapCTBy — YacTHOMY NuLy, TO U anennmpo-
BaTb B €€ KOHTEKCTE K 3aKOHOA4AaTeNbCTBY O JIMKBUOALMM rOCO0Ma YXKe HE HYXXHO;
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3TO 3aKOHOAATENbCTBO NULLL MOAYMHSIET ONPEaEneHHY0 KaTeropuio Aen nepBo-
My, bonee obLiemy npaBuny, B COOTBETCTBUU C KOTOPbIM Nt0ObIe UCKM YACTHbIX
NN K rocyaapcTBy B CBA3M C NyONMYHbIMU CNy>K0aMy He BXOAAT B KOMMNETEHLMIO
CyL0B OGLLEN HOPUCANKLMN,

Ho siBnsieTcst My 370 NpaBuno NpsMbIM U HEMNOCPEACTBEHHBIM CNEACTBMEM
npuHUMna pasgenexHus cyaebHom 1 agMMHUCTPaTUBHOM BNacTun?

YT06bI NOHATL CMbICT 1 cdhepy NPUMEHEHMS 3TOrO NPMHLMMNA B HALLEM COBpe-
MEHHOM npage, criegyeT rny6boko 0Co3HaTb 3ambicen YupeautenbHoro cobpaHus,
MPOBO3rMACKBLLErO €ro; 3TOT 3aMbICEN SABNSETCA HAaM HE TOMbKO B 3anperte Ccyabsm
Kakum-nnb6o o6pas3omM BMELLMBATLCA B AEACTBUS YPaBIEHYECKOro Koprnyca, HO
Takke — U B 0OCOBEHHOCTN — OH MPOSIBMASETCS B YYPEXKAEHUN BHYTPU aaMUHN-
CTpauum cyaebHoro opraHa, Aabbl pa3peluatb Ntobble Cnopbl, NOpoXaaeMble Oel-
CTBMAMU yNpaBnstoLen NyonmyHbIMmu cnyx6amm agMUHUCTpaLnK.

AOMUHUCTPATMBHOWM FOCTULIMM 3a4aCTYH OTKa3bIBanu B TAKOM NMPOUCXOXOEHNM,
natunpys ee nuwb VIl rogom — anoxomn, korga brnarogaps reHuto NepBoro KoHcyna
Npou3BoAMIMCb MacliTabHble Npeobpa3oBaHusa paHLy3CKOM agMUHUCTPaLUN,
B X0O[€ KOTOPbIX, C yupexaeHnem [ocynapCTBEHHOro COBETa U COBETOB Npediek-
TYp, aAMUHUCTPATMBHAs OCTULMS NOMy4Ynia CBOM OCHOBHbIE OpraHbl, bnarogaps
KOTOPbIM OHa (PYHKLNOHMPYET 1 KOTOPbIE NPUAANN el ee OKOHYaTENbHY (OOpMY.

Ho He cTOUT TepaTb N3 BUAY TO 0O6CTOATENLCTBO, YTO B 0bnactu agMuHm-
CTPaTUBHOIO CyAOMNPOU3BOACTBA COBETbLI NPedEKTYP BCErO MKLLb yHacneaoBanu,
B cuny 3akoHa ot 28 nnoBmo3a VIl roga, paHee npuHaanexasLune AUPEKTOPU-
SIM AenapTamMeHTOB, a NO3Xe LEeHTPanbHbIM afMUHUCTPaLMSM CBONCTBA; TakK Xe,
Kak 1 [ocyaapCTBEHHbIN COBET, B CUNY NOCTaHOBNEHMSA OT 5 Hoabps VIII . nuwb
NepeHsBLUNIA NPaBO CTaTb NocneaHen cyaebHoM UHCTaHUMEN — NpaBo, NpUHaa-
nexaBLuUee cHavana MMHUcTpam B [0CynapCTBEHHOM COBETE NoA Npeacenarenb-
cTBOM Kopornsa PpaHumn, a no ynpasgHeHuto koponesckoro Coseta nepelueaiiee
KaXOOMy M3 MUHUCTPOB MO UX BEAOMCTBY AN pas3peLUeHuns CNOPHbIX Aer.

CnepoBaTtenbHO, 3TU HOBbIE MHCTUTYLIMM NULLL PEOpraHn3oBany agMuHu-
CTPaTUBHYIO OCTULIMIO TakuM 06pa3om, YTOObl NpeaoCTaBnTb UCTLAM rapaHTumm,
aHanorn4YHble NMELLMMCS B cyaax obLer pUCAMKLNM; OHU HE cOo3a4anu agMu-
HUCTPAaTMBHYIO IOCTULMIO, BCELIENO ABMAILLYIOCS NPoM3BeaeHEM YupeanTenb-
Horo cobpanusi.

B camom pgene, nepenaBas B BEAeHUE ANPEKTOPUIA OUCTPUKTOB M Aenap-
TaMEHTOB CMopbI MO Aenam O NpsiMOM HarnoroobnoxeHuu, a Takke ywepbe ot
obLLecTBEHHO nonesHbix paboTt, 3akoH oT 7—11 ceHTa6psa 1790 r., oTAenbHbIN
o1 3akoHa 16—24 aBrycrta v OMOMHSAIOLLMIA €ro — yXXe Npu3HaBan caMm NpuHUmn
agMUHKCTpaTMBHON tocTuumn. MNocnegHsia, No npaBae roBops, Bkrtovana B cebs
nuwb cneymnanbHble 0brnacTy, He oxBaTbiBalOLME BCHO NOSIHOTY agMUHUCTPa-
TMBHOrO Cy4ONPOU3BOACTBA, T.€. COBOKYNMHOCTM Xanob rpaxaaH Ha A4eACTBuUSA
agMUHUCTpauUuK, Kakme 6bl (OOpMbl OHM HE MpuHMManu. Ho ansa aToro un He Tpe-
6oBanocb cneumanbHO OroBapMBaTh KOMMNETEHLMIO: YTOObI M3bATb 3TN XKanobbl
13 BeAOMCTBa CyAoB 0bLLen opMCAMKLMM, [OCTAaTOYHO Obino oblero 3anpeta
nocneaHMM BMELUMBATLCA B Aernia agMUHUCTPATUMBHOIO KOpMyca; a YTobbl AaTb
1M cyabto — obLero npasuna ynpaBneH4YeCcKon nepapxmm, B CUIy KOTOPOTO rpax-
AaHe, cunTaroLLme Nx npaea HapyLleHHbIMY 4eNCTBUSMY OPraHoB BNacTu, MOryT
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obpalLaTbCs B BbILLIECTOSALLYH MO Mepapxumn nHctaHuuto. NocnegHee npasuiio,
XOTb U He chOpMynMpoBaHHOE B caMoM 3akoHe oT 16—24 asrycta 1790 r., He
CTaHOBMUTCHA OT 3TOr0 MeHee o4eBUAHbIM. EMy, BNnpoyem, AOBOMbHO BbICTPO Ha-
LUNOCb HOpPMaTMBHOE odhopMIieHne: BHavane B [lekpeTte ot 7—14 oktabps 1790 .,
B COOTBETCTBMU C KOTOPbIM XO4aTancTBa O HEKOMMNETEHTHOCTM aAMNHUCTPaTUB-
HbIX OpPraHoB MOAAKTCH KOPOJO Kak rraBe obLien agMUHUCTPaLUA U HU B KOEM
clnyyae He OTHOCATCS K BEAOMCTBY Cy[OB; No3gHee — B 3aKoHogaTenbcTee 27
anpensa u 25 mas 1791 r., BknoumBwnM B yHKLMM [OCYy0apCTBEHHOIO COBETA,
COCTOSILLIETO UCKIOYUTENBHO M3 KOPOSS U €ro MUHUCTPOB, PaCCMOTPEHME N0DbIX
CINOXHOCTEN B aMUHUCTPATUBHOW CPepe U aHHYNMPOBaHUE HE3aKOHHbIX aKTOB
aAMVHUCTPaTUBHOIO Kopryca.

Bort, N'ocnopa, nognuHHbIE NCTOKM agMUHUCTPATUBHOWN IOCTULMN B HaLLEM
COBPEMEHHOM MNpaBse, B TOM BUAE, B KAKOM Mbl HAXOAMM UX OYMLLEHHBIMU OT UX
M3HavyanbHON HESICHOCTM B M3BECTHOM JOKnage o coBeTax npedekTyp, npea-
ctaBrieHHom [ocyaapctBeHHoMy coseTy B 1850 r. rocnognHom bynaTtunHbe, 3Tum
BbIJAOLLMMCA M3TPOM agMUHUCTPATMBHOM HayKK, 3a bonee YeM TpuaLaTuneTHUN
nepuoa cny6bl OCTaBMBLLMM B NPaBOMNPUMEHMTENBHON NpakTuke CoBeTa Hens-
rnagumbli cneq akTMBHOIO M MAOAOTBOPHOTO COTPYAHUYECTBA.

COO0TBETCTBEHHO, Mbl UMEEM OCHOBAHMS YTBEPXKAATb, YTO aMUHUCTPaTUBHASA
HOCTULMSA BCELLENO — BO BCAKOM Crly4ae, B CBOMX OCHOBHbIX YepTax — BbILUMa 13
TPYAOB YUpeamTenbHOro cobpaHmst; n 4To OHa, Takum 06pa3oMm, C camoro Hadvana
nprobpena B obLel opraHn3aLmm opraHoB BracTy YeTKO 0O03Ha4YEHHOE MECTO
1 none AeATeNbHOCTH, NapannenbHo opraHam cyaebHoM BnacTu.

Tenepb-TO Mbl MOXXEM B MOMHOW Mepe yBUAETb, KaKyto cdepy NpUMMeHeHNs
umen, No 3ambicny YypeamTenbHOro cobpaHus, 3anpet cyaebHbIM opraHam Ka-
KMM-nnbo o6pas3omM BMeLLMBaTLCH B paboTy aAMUHUCTPATUBHOIO Kopryca. 3To
He TOMbKO 3HAYUT, YTO CyAbAM NPEAnMCbIBAETCA BO3OEPXKUBATLCA OT NOCTAHOB-
neHun obLero, HOPMaTUBHOTO XapakTepa, He NO3BONSETCH aHHYNMpoBaTb NGO
ncnpaensaTb agMUHUCTPATMBHbIE aKTbl, BOOOLLE KPUTUKOBATbL 3aKOHHOCTb NoCnea-
HUX. DTO 3HAYUT, YTO OHW pagMKarbHO HEKOMMETEHTHbI B OTHOLLEHWM NoBbIX No-
AaBaeMbIX K aAMUHUCTPaLMKN B CBA3KN C NyONUYHbIMK criy)kbamu NCKOB — Yero
Obl HM Kacanucb 3TK CIyXO0bl, M JaXe €Cnn UCKM 3TN HE UMEIOT LIeNblo NpusHaTb
aAMVIHUCTPATMBHbIN aKT HE3aKOHHbLIM, NCTOMKOBbLIBATbL UM pehopMMpoBaTh €ro,
a TOMbKO N1LWb NPUroBOPUTE aAMUHUCTPAUMIO K AEHEXHbIM Bbinnartam 3a npu-
YMHEHHbIV ee AencTBUsIMU yulep6. Tak Bbino gaxe B criyqyasax nocaratenbcrBa
agMUHUCTPAaLMN Ha YaCTHY COBCTBEHHOCTb — TOMBKO MULLb CneumansHoe 3a-
koHogatenbcteo 1810 r. npuaano cyaebHbIM OpraHam MorTHOMOYUS BO3MeELLaThb
CTOMMOCTb MMYLLECTBA B Crly4asdx aKkcnponpuauuu.

YupegutensHoe cobpaHune He XxoTeno, YTobbl Cyabl Kak-NnMbo BMELLIMBanmCh
B ee aencteusA. OHO XOTeNo OCTaBUTb 32 aAMUHUCTPATUBHBIMU OpraHaMm MOMHYH0
cB0oOOAy OT OpraHoB CyaebHbIX, YUTOObI COXPaHUTb BCO MOSHOTY OTBETCTBEHHOCTU
agMUHUCTpaLMK Nepes 3akoHoAaTeneM, KOTopbIv AOMmKeH Obin obrnaaaTe 3KCKIo-
3UBHbIM KOHTPONEM Haj ee paboTon.

[MoaTomy AN paccCMOTPEHUs Bbl3BaHHbIX JENCTBUSMY OPraHOB BriacTu pekna-
MaLui BHYTPU agMUHUCTpaLmMm Obina co3gaHa cneuuanbHas FpUCAMKLUMS, TECHO

CBSi3aHHasi C ee [e/iCTBMSIMM, BeAOMasi ee HyXaamu; NpeAcTaBneHHas, Ha camoMm PAKTUIKA
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BbICOKOM MEPapXU4ECKOM YPOBHE, Konrermen MMHUCTPOB B [0CyaapCTBEHHOM
COBETe M AEeNCTBYIOLLAA B pamMKax 3TOM CBOEN MUCCUK, KakK 1 nobble apyrue oT-
BETBMIEHUSA NyONunYHom cnyx0bbl, nog koHTponem NapnameHTa.

OTMMM e coobpaxkeHnAMN pykoBoacTBOBanca 1 Typa, koraa, NpeacTaBnsas
B goknage 3akoH 16—24 asrycta 1790 r., odepumnBan rpaHuLbl cyaebHbix 1 agmu-
HUCTPaTMBHbIX OPraHOB B TakMX BblpaxeHusx: «CynebHasi BnacTb, OTAENEeHHas ot
BMacTy afMUHUCTPATMBHON N OrpaHNYeHHas paMmkamu AMCcTpnbyTMBHOIO NpaBo-
cyamsi, paspeLuaet cnopbl HaCcTHOMPABOBOIO XapakTepa Mexay rpaxaaHaMmum U Ha-
KasblBaeT npectynnenuns». NosaHee, yyeHbl 'eHpuoH [e MaHcern roBopun, kak
ecnu Obl XoTen caenatb NOrMYeCcKUin BbIBOA U3 BbILLEYNOMSIHYTOIO YTBEPXKAEHUS,
YTO «ECNnM OObIYHBIN UM MECTHbIV CyAbsl HE UMEET NpaBa peLuaTb agMUHUCTPa-
TUBHbIE A€Ena, TO HE MOTOMY, YTO €ro KOMMNETEHLUUS B TaKUX Aenax orpaHuyeHa —
OHa NPOCTO HUKOrAAa He NMpocTupanach A0 HUX».

B cBeTe aTux OByx uutat, Hambonee SCHbIM 06pa3oM ONpeaensLMX COOT-
BETCTBYHOLLME 0bnacTu obLuerpaxaaHckon N agMUHUCTPATUBHOW HOPUCANKLNIA,
Mbl MOXEM 3aKITHUNTb, YTO ECMM BbICTYMALLEE KaK rpaXaaHcKoe NuLo rocyaap-
CTBO, BOCMPUHMMaeMOoe NMB0o Kak YacTHbI COBCTBEHHMK, MO0 Kak KOHTPAreHT, 1 B
Cuny xapaktepa 00yCroBMeHHbIX TAKUMWN CUTYaLMAMW MPABOOTHOLLEHUI MeXay
HUM W YaCTHbIMW NLAMW NOACYAHO rpaXaaHCKMM Cyaam, TO OHO Xe U He nopa-
CYAHO MM Kak opraH nybnuyHou BnacTtu, obecnevmsarowun paboTy pasnmnyHbIx
aoMUHUCTPATMBHbIX Cry0. OBpaTHOoe BO3MOXHO MULLb B Cryvae, Korga cneum-
anbHble, KacalLmMecs 3TUX CNyX0 3aKOHbI B KAYECTBE UCKIMOYEHUS MOQYMHAOT
rocynapcTBo cyaebHbIM OpraHam — Kak 3TO MPOU30LUSIO C TaMOXHEN, HeNpsIMbl-
MM Hanoramu, peructpauuen npae, akcnponpuaumen B 0bLLEeCcTBEHHO NOMEe3HbIX
Lensax n Aaxe NpocTo B Clly4ae BPEMEHHOTO 3aHATMS Y4aCTKOB C Lienbto hopTu-
hrKaUMOHHbIX paboT.

OpHaKo BbILLEYNOMSIHYTbIE UCKMOYEHUS NULLL NOATBEPXKAAIOT NPaBMUIIO Ha-
wero nybrnmM4yHOro npasa, NoMeLLaKrLLero B cyepy eCTECTBEHHON KOMMETEHLUN
agMUHUCTPaLIMK BCE peknamaumm K rocyaapcTy no NoBoAy ero nyonmnyHbIx crnyxo
(cm., B ocobeHHOCTH, mocTaHoBneHWe ot 6 aBrycta 1841 r. no geny «ekaticmepy,
roe bynatuHbe 6bin goknagynkom, D.P.62.3.4).

lMpaBuno yctaHoBneHo; obLiasi ero hopmMynmMpoBKa NOKpbIBAET, Kak HaMm npea-
cTaBnsieTcs, TpeboBaHKsA TOro e XxapakTepa, YTO U B HACTOSILLEM Aene, T.€. BKI0-
YyaeT B cebs peknamaumm K rocyaapctey B CBA3M C BUHOBHbLIMW AEACTBUSIMU €r0
pabOoTHMKOB NP OCYLLECTBNEHUM NYyONUYHON Cy>XObI.

Mbl BMgenu, 4to eguUHCTBEHHOE 000CHOBaHWe, NpMBoAnMoe KaccaumoHHbIM
CYOOM B MOMb3y KOMMETEHUUN CyA0B OOLLEN IOPUCOUKLMM, 3aKMYaeTcs B Npu-
MeHumocTu cT. 1384 K k rocynapcTsy.

Ho Beab 3TO NPOCTO yTBEPXKOEHUE, HE OCHOBAHHOE HU Ha MONOXeHusx CT. 1384,
HM Ha xapakTepe Kogekca, B KOTOPOM OHO COAEPXKMUTCH, U MPeaMeT perynnposa-
HMS1 KOTOPOrO — OTHOLLEHMWS YaCTHbIX UL Mexay cobol, a He OTHOLLEHUS rpax-
0aH C agMUHUCTpaLmeEn.

Mbl 1 NnpaBaa Npy3Hanu, YTo B CBOMX OTHOLLEHUSAX C YaCTHLIMU ML AMK rocy-
0apCTBO NOAYMHEHO HOPMaM YacTHOrO NpaBa — MpW YCIOBUW, YTO OHO AENCTBYET
Kak cOBCTBEHHMK, Kak YacTHOEe NULIo, CnocobHoe npuHMMaTh Ha cebst JoroBOpHLIe
obsi3aTenbcTBa Ha 06LWMX OCHOBaHUSAX.
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Ho B Hawem crnyyae peyb He MOET O rocyaapcTBe-COOCTBEHHMKE, rocyaap-
CTBE — YACTHOM fuLe; peyb UAET O rocyAapcTBe Kak nybrnMyHon BNacTu, ¢ Ko-
TOPOro CrpaLluMBaloT 3a yLepb, NPUYMHEHHbIV HAXOASALMMUCS NPY UCMNOMHEHUN
CBOUX 06A3aHHOCTEN cryXalmMmMu. A rocyaapcTBo, AeNCTBYOLEE Kak nyonuy-
Hasi BMacTb, B NPUHLMMNE HE NOAYMHEHO HOPMaM rpaXaaHCKOro NpaBa; Takke He
NoACYOHO OHO U cyaaM obLuel FPUCAMKLNM; NHaYe MOro Obl ObITb NULLbL B Cuy
dopmMarnbHO yTBepxaatoLLero obpartHoe 3akoHogatTensctea. Ho Mbl He Haxogum
B HaLLEeM 3aKOHOOATENbCTBE HUKaKOM HOPMbI OBLLErO XapakTepa, Npu3HaBaBLLEN
©Obl rpaXKaaHCKyH OTBETCTBEHHOCTb Y NOACYAHOCTb B OTHOLLEHUM roCcyaapcTaa.

Y Hac ecTb, No NpaBae roBopsi, HECKOMbKO cneuunarnbHbIX 3aKOHOB, B psge
Crny4yaeB MPU3HAKLLMX NPUHLIMN OTBETCTBEHHOCTU rOCy4apCTBa Nno BMHE €ro cny-
Xalmx 1 nepegasLlUMx cyaam obLuer prUcauKLmMmM NpaBo paccMaTpuBaTth 3TU
cny4vaun. TakoB, K npumepy, 3akoH oT 6—22 aBrycta 1791 r. o TamoxHe (rn. 18,
cT. 19), 0ObsBNAOWNIA YNpaBneHne OTBETCTBEHHbBIM 3a NPOCTYMKM, COBEPLUEH-
Hbl€ ero COTpyAHMKaMU NPU UCNOMHEHUN X CNy>XebHbIX 0653aHHOCTEN; TakoBa
CT. 22 3akoHa 0 ene3Hblx goporax oT 15 nons 1845 r., pacnpocTpaHsioLlas Ha
rocyapCTBO CXOOHYI OTBETCTBEHHOCTb B Clyvae, Koraa xenesHasi 4opora aKc-
NnyaTupyeTcst 3a CBOW CHET U Ansi CBOMX HYXA,.

Ho, ecnu 6b1 06LLee NpaBmnio o NpUMeHMMOocTH cT. 1384 1 KOMNETEHLMN rpax-
[AaHCKUX CyO0B B OTHOLLEHWM FOCYAApCTBA CyLLECTBOBANO, BbILLEYNOMSHYTbIE Cre-
LuanbHble HOpMbl NPOCTO Gbl He NoHagobunuck. Ewle oguH apryMeHT B Nonb3y
[JoKasaTenbCTBa, YTO Takoro obLlero npasuna He CyLLecTBYeT.

Cnepyet nun Tenepb coxanetb 06 aToM? Mbl Tak He AyMaeM.

Mo pa3ymy 1 no cnpaBeaMBOCTU HaM NPEeACTaBNAETCH HEBO3MOXHbLIM MOSHO-
CTbHO MPUPABHATb FOCYAAPCTBO K YACTHOMY JKMLLY, KakK B €ro OTHOLLEHUSIX CO CBOU-
MW areHTamu, Tak 1 B NnaHe NnocneacTBui, MOryLLMX BO3HMKATb BCIEACTBME 3TOrO
C TOYKM 3pEHUS OTBETCTBEHHOCTU Nepes TPETbUMU NuLamu.

Benb, Bo-nepBbiX, porb rocygapcraa npu okasaHum nyonuyHbIx ycrnyr He o-
OpoBorbHas, HO obsi3aTenbHasi; OHa BMEHSIETCA MY He B YaCTHOM MHTepece, HO
B MHTEpECcax BCEX U Kaxaoro.

Bo-BTOpbIX, HEOOXOAMMO OTAaBaTh cebe OTHET B BAXKHOCTM 1 pacnpoCTPaHEH-
HOCTV NyBnunyHbIX Cny>b (OCTaBnNAs B CTOPOHE apMuto 1 chnoT 1 roBops NuLlb 06
AOMUHUCTPATUBHBIX CNy>6ax), OrpOMHOM KOMMYECTBE pa3HbIX CryKallmx, rocyaap-
CTBEHHbIX (PYHKLIMOHEPOB, HAEMHbIX PabOTHMKOB 1 NMPOYEro NepcoHara, KoToporo
OHW TPEBYHOT; YCNOBMUAX UX HA3HAYEHUS 1 MPOABMXKEHUS NO cnyxbe, perynupy-
€MbIX PasfMYHbIMN HOPMATMBHBIMU aKTamMK, Janeko He BCerda OCTaBMsAoLWUMU
agMuHUCTpauum ceoboay Bbibopa; 6eCKkOHEYHOM pasHOOOpasvm OOMKHOCTEN U,
COOTBETCTBEHHO, OTHOLLEHWI, YCTaHaBMNMBAIOLLMXCS MEXAY rocyaapCTBOM U ero
cnyxawumu.

B 3TOM — COBOKYMHOCTb MPUYMH TOrO, YTO OTBETCTBEHHOCTb rocyaapcTBa
BCMNeACTBME MPOCTYMKOB €ro Crnyxaluux He MoXeT BbiTb BceobLuen 1 abcontoT-
HOW; YTO OHa JOMKHAa BapbMpoBaTbCsl B CUIY CrieumnanbHbIX HOPMAaTUBHbIX aKTOB,
NPUMEHSAEMbIX K KaXKO0N KOHKPETHOW cryx0be; B cuny NoTpebGHOCTEN 3TON CryX-
Obl; B cnny ocobeHHoCTeN 3aHMMaeMbIX JOMKHOCTEN. Bce 3T coobparkeHus
YCKONb3atoT OT 06LLEerpaxaaHcKoro cyaa B CUry UX Npupoabl; BO MHOTUX Criyya-
AX OHW ObINY Obl ANA HEero, He NoboMMCcs 3TOro CrioBa, HaCTOSALLEN rOfTOBONOM-
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KOW; MNP 3TOM €CTECTBEHHbIM 06Pa3oM BXOAAT OHW B cchepy agMUHUCTPATUBHOWN
FOCTULMK, HAXOAALLIENCH B MyYLLIEeM, YeM OObIYHbIE Cyabl, MOSIOXEHUM AN UCTON-
KOBaHWUS N OLEHKM 3aKOHOB aAMUHUCTPALNN, €€ PEFMAaMEHTOB, A5 NOHUMaHUSA
HY>KO U 3anpoCcoB Kaxaow cry0bl. [na Toro, B KOHLE KOHLOB, YTOObI HAX0AUTb
KOMMPOMUCC MEXAY OCHOBHLIMU UHTEPECaMW FOCYyAapcTBa U YaCcTHLIMW NpaBa-
MW — NpeBanvpyoLlet 0CO6EHHOCTBIO MUCCUN aOMUHUCTPATUBHOM KOCTULIMK (CM.
noctaHoBneHue focyaapcTBeHHOro coserta oT 6 aekabpsa 1855 r., Pomwusnsd, fo-
knagumk MapuaH, D.P.59.3.34).

Tenepb gonyckas, 4to cT. 1384 K 1 komneTeHUuns rpakgaHcKkoro cyga ansg
pacCcMOTPEeHUs criyvaeB, NpeayCMOTPEHHBIX B HEN, HE KacaloTCsi rocyAapcTBa Kak
a4MVHUCTPATUBHOWM CUIbl, MOXHO NN BbIAENUTL Aena, oTrimyatoLmecst nmbo xa-
pakTepom cry0bl, NMBo cnyXebGHbIM NONOXEHNEM COTPYAHUKA, NPUYUHUBLLETO
nexalmmn B OCHOBE UCKOBOTO 3asBrneHuns yuep6? B HacToswem gene peyb naet
0 TabavHon MaHydakType, obnagatoLlert BeCbMa CXOOHbLIM C YaCTHbIM MPOU3BOA-
CTBOM XapakTepoM. Peyb Takke MaeT 0 HEOCTOPOXKHbIX ENCTBUSIX, BMEHSEMbIX
NpocTbIM pabovmm, HaxoasLMMCS BHE aAMUHUCTPATMBHON nepapxun. He ckpoem,
HaCKOJbKO BCe 3TW 00CTOATENBCTBA CnocobCcTBOBaNM 6bl NPU3HAHUIO rpaXaaH-
CKO-NPaBOBOW OTBETCTBEHHOCTM rocyaapcTea. Ml Tem He MeHee Mbl HacTamBaem
Ha TOM COODpaXKeHUN, YTO JakKe B TaKnx OOCTOSATENLCTBAX HENb3SA OTCTYNUTb OT
npasuna, NnpeaycmaTpuBaroLLEero OLeHKY OTBETCTBEHHOCTU agMUHUCTPATUBHbIM,
a He cyaebHbIM opraHoM. C ofHOW CTOPOHBI, Kak Obl HM Oblna cxogHa TabayHas
cnyxba ¢ YaCTHbIM NPeAnpUATMEM, OHa BCE PaBHO SABNSETCH NyONUYHON Cryx-
6own, Kak 1 gpyrue cnyxobl, e NogobHbIE, B COBOKYNMHOCTU COCTaBMSAOLLME HALLy
dunHaHCcOoBYH cucTeMy. A BCE 3TU CNy>XObl €CTb OTBETBMNEHUSA aAMUHUCTPALMY;
ynpaBnss UMu, rocyaapcTBO Bcerga eNCTBYET B CBOEW BracTHOM, NyOrvyHo-
npaBoBO MMNOCTACK U NO 3TOW NPUYMHE OTBEYAET 3a HUX TOSMbKO NULLL Nepesq
aOMUHUCTPATMBHBIM CYAOM — KPOME SICHO U CreLmanbHO OrOBOPEHHbIX UCKMHO-
YEHUI, KOTOPbIX Mbl HE BCTPETUIM B HaLLeM gene.

CkasaTb no npaBae, [ocynapCcTBEHHbIV COBET, ObiBarno, 1 cam BblAensn cpean
PasnuYHbIX CNyX0, UNK, ecnu To4Hee, cpean PasnNnYHbIX akToB NyGnMyYHO-NpaBo-
BOr0O XapakTepa Te M3 HUX, KoTopble 0bnaganv UCKMYUTENbHO NOMUTUYECKUM
CBOWCTBOM; HO HMKOI4a OH He Aernan 3To Afisl Toro, YTobbl TpeboBaTh KOMMETEHLMIO
aAMVIHACTPATUBHOIO CyAa B MX OTHOLLEHUW; OH Aenan’® 3To, YTobbl OTpULaTh ee.
UT0 e KacaeTcs TeX YUCTO aAMUHUCTPATUBHBIX CIYyX0, KOTOpble, HE3aBUCUMO OT
BHELLIHEro UX acnekTa, OTHOCATCS K aAMUHUCTPATUBHON NONULIMK UNn K OUHAHCO-
BO-3KOHOMWYECKOMY YMNpaBMeHW0 CTPAHOW, TO BCE OHW MMEKT aaMUHUCTPaTUBHBIN

W penaet no cuio nopy; peyb MaeT 0 Tak Ha3BaeMbIX akTax NpaBUTENbCTBA, T.e. aKTax, kaca-
IOLLMXCA MEXAYHAPOAHbIX OTHOLLEHMWI NGO OTHOLLIEHWI BETBEW BNacTU Mexay cobol 1 dop-
MarnbHO He UMelLLMX cyabW. BaxHenLwel Bexol 3aecb NPUHATO CYUTaTb NOCTaHOBIEHWE
KHsa3b Haroneox (CE 19 février 1875, Prince Napoléon, Rec. p.155, concl. David), B koTopom
cy[ OTkasarncsi oT KpUTepust MONUTUYECKON NOAONIEKN ANa UAEHTUMKALMN TaknxX akToB. Yxe
B Haww gHu cm., kK npumepy: CE, Sect., 28 mars 2014, Groupe frangais de la Cour permanente
d’arbitrage, au Lebon, (oTHOCUTENbHO KaHAUAATYPbLI HA NOCT CyAbW B MexayHapoaHbIv yro-
nosHbIv cya) ; CE, 20 février 1989, Allain, Rec. P. 60 (OTHOCMTENBHO peLLeHnsi O pocnycke
naprameHTa).
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XapakTep 1 NOTOMY MOACYAHbI TOMbKO NULLb aAMUHUCTPATUBHOM OCTULMM — 38
WCKIIOYEHUSAMU, NPEaYCMOTPEHHBLIMU 32aKOHOM.

OcTtaeTcs Tenepb NuULlb TO 06CTOATENLCTBO, YTO NMPOUCLLIECTBUE BbI3BAHO
OENCTBMAMM NPOCTbIX paboynx. Ho TouHasi oLeHKa CyLLeCTBYIOLLMX MeXay ro-
CyAapCTBOM M pasfnMYHbIMU KaTEropusiMm ero paboTHMKOB OTHOLLIEHWUIA, @ TaKKe
NOCMNEACTBUA STUX OTHOLLEHUI ANS TPETbUX NL, — BELLb BCerga genvkaTHas,
TpebyioLan BTOpXKEHUS BO BHYTPEHHEE YCTPOMCTBO cnyx0bl. OgHako nogob-
HOe BTOpXeHWe, NnofobHasa oueHKa, adMUHUCTPaTUBHAsA B CUIy CaMOro CBOEro
npegMeTa, He [0KHA CoBepLuaTbcs cyaamm obLuen opucavkumm. a n kem Obl
HK BbINKN CNPOBOLMPOBAaBLLME NPOUCLLECTBME NULA, ICHO OAHO: BMEHSIEMbIE UM
OEAHNSA NMEIOT NPSIMOE OTHOLLEHME K aAMUHUCTPATUBHON CNy>X0e, U MIMEHHO 3TO
06CTOATENLCTBO NEXUT B OCHOBE MCKOBOIO TpeboBaHms. M 3Toro goctaTtovHo Anst
TOro, Ytobbl JaHHOE TpeboBaHMe okasarnock B cchepe AeCTBUSA NpaBuna, B Co-
OTBETCTBMM C KOTOPbIM BCSAKas peknamMauus, nogaHHasa K rocyqapcTBy B CBA3U
€ nyGnu4yHowm cny>x60i, NoANEeX1T PacCCMOTPEHMIO B aAMVHUCTPATUBHOM cyaeb-
HOM OpraHe, — npaBwuna, KOTopoe B KOHEYHOM CYETE ECTb NULLb NPaKTU4eckoe
NPYMeEHeHMe NpUHLMNa pasgenexHns Bnacren.

OTOT NPUMHLUMN HAANEXNUT COXPaHUTb B TOW XXe CUne, Kakyto BKNaabiBanu B HEro
€ro OCHOBaTenu; YTo Mbl M NPOCUM Bac cAenaTtb, NoATBEPAUB NPUHATOE npedek-
TOM XKnpoHAbl NOCTAHOBMNEHME 00 OTKIMOHEHUM KOMMNETEHLMW MPaXXAAHCKOTO cyaa
r. Bopgo B gene rocnoavHa bnaHko NpoTuB rocyaapcTea.

* % %

Cya,

Ha ocHoBaHuK 3akoHa oT 16—24 asrycta 1790 r. u [ekpeta 16 dprokTMaopa
Il rona;

<.>

lMpuHMMaga BO BHUMaHUE, YTO MUCK, NOAAHHbIA rocnogMHoMm bnaHko npoTtus
npedekTa XXnpoHabl, NpeacTaBUTENs rocygapcTaa, UMEET LieNnb NPU3HaTh rpax-
OaHCKYI0 OTBETCTBEHHOCTb rocydapcTBa Ha ocHoBaHum ctaten 1382, 1383 n 1384
K™ 3a yuiepb oT paHeHus1, AkoBbl NPUYMHEHHOIO ero 4o4Yepy paboTHMKaMU rocy-
AapCTBEHHON TabayHoM MaHydaKTypbl;

npuvHYMasi BO BHYUMaHWE, YTO OTBETCTBEHHOCTb rocygapcTBa 3a Bpen, npu-
YMHEHHbIV 3aHATBIMU B NyONMYHBIX Cnyx6ax COTpyAHMKaMM YaCTHbIM fMuam, He
MOXET pPerynnpoBaTbCsl YCTAaHOBMNEHHbIMW B [paXkgaHCKOM KOAEKCe npaBunamm
OTHOLLEHWIA YaCTHbIX NWL, ApYT C OPYroMm;

YTO 3Ta OTBETCTBEHHOCTb He Bceoblla n He abcontoTHa; YTO OHa UMEET CBOW,
cneumanbHble NpaBuna, pasnuyaroLmnecs B 3aBUCUMOCTU OT CIY>KEOHbIX HYXA
1 HeobXoaUMOCTY NPUMUPSATL NpaBa rocyaapcTea ¢ NpaBaMu YacTHbIMU;

M 4YTO TakMm 06pa3om 1 B COOTBETCTBUMN C BU3NPOBAHHLIMM BbILLE 3aKOHaMM,
aOMUHUCTPATUBHbIV CyAeOHbIN OpraH eAMHCTBEHHO KOMMNETEHTEH paccMmaTpyBaTh
HaCTOSALMN UCK <...>.

Mocne BaxHenwen n gonroxaaHHon pedgopmbl chpaHuysckoro 'K ot 1 oktabps 2016 .,
cT. 1240, 1241 n 1242 coOTBETCTBEHHO.
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aHHas cTaTbs NOCBSALLEHa MECTY U 3HAYEHMIO CBOGOAbI MbICIN, COBECTU U penu-

rmmn B eBponerickom npase. COMHEHUS1 B TOM, YTO npaBa 1 cBoboabl YenoBeka

BOOOLLE NpM3BaHbl UrpaTh KIKOYEBYO POrib B NpaBe, BPsiA, N MOTyT BO3HMK-
HYTb: YeMy Unn Ybemy Gnary CnyxuT npaso, ecrnv oxpaHa npas 1 cBo6oa YenoBeka
He OygeT noctaBneHa B ero UeHTp? NevyanbHOo, YTO Ha NpakTuKe nNpaBa YernoBeka
HEeOOHOKpaTHO NoaBepranunchb B NPOLLIOM M NOABEPrakTCs Cenyac pasnmMyHoro poga
HapyLleHnsaM, a nxX 3alimTta MHoraa, Kak npeacraBnaeTcs, OTXO4MT Ha BTOPOW, a TO
1 6ornee oTAaneHHbIN NnaH, B OPUANYECKON NMOBECTKE.

TakKe NOHATHO, YTO HOPMaribHOW rAPMOHMYHOM XMU3HW NIMYHOCTK CNOCOOCTBYET
cobntogeHne Bcex NpaeB YerioBeka B X HepaspbIBHOM B3aMMOCBSI3M, a, Hanpuvep,
cobntogeHne npaea Ha XM13Hb MPOCTO ABMSETCA ETEPMUHMPYIOLLMM — MPU €ro Ha-
PYLLUEHUM O4EBUOHO YTPAYMBaOT CMbICI AanbHENLUME pacCyXaeHns 0 Opyrux npasax.
Torga MOXeT BO3HVKHYTb BOMPOC O TOM, Kakue 0CO6eHHOCTM npasa Ha cBoboay MbICu,
COBECTM 1 penuruy (ganee B TEKCTE CTaTby — MPaBO Ha CBOOOAY COBECTMW) NO3BONSAOT
roBOPUTb O €ro crneunduyeckol ponu B npase, B YaCTHOCTM B €BPONENCKoM npase’.
OTBET Ha 3TOT BOMPOC, a Takke aHanM3 MecTa 1 3HavyeHusl npasa Ha cBoboay COBECTU
B €BPOMENCKOM NpaBe NnocTapaemcs NpeaioknTb B HAaCTOSILLEN CTaTbe.

HayHeMm Halu aHanm3 ¢ packpbITMSl aHHbIX BOMPOCOB B NPpaBoOBOM KOHTekcTe CoBeTa
EBponbl. O6paTtnmcs anst 3Toro K nonoxeHnsiMm KoHBeHUUn o 3awmTte npae venoBeka
1 ocHOBHbIX cBo6oa 1950 r.2 (nanee B TekcTe cTatb — KoHBeHuums, EKMY). CornacHo
NonoXeHusM cT. 9 KOHBEHLMM KaXXaoMy rapaHTUpyeTcs NpaBo Ha cBoboay MbICNn, CoBe-
CTV 1 penurim, 4To nNpeanonaraet kak ceoboay npuaepKmBaTbes yoexxaeHu (BHyTpeH-
HWIA acnekT cBoboabl coBecTu, nnu forum internum), Tak n ceoboay Ux ncnosenoBaTb
(T.6. TEM MM MHBIM 0OPA30M BbipaxaTb — BHELUHWUIA acnekT, unu forum externum). Moa-
poGHOEe paccMOTpeHne coaepkaHns U NPeaernoB OCYLLECTBNEHNsS AaHHOW cBoboabl He
HaxoauTcs B OOKyCe 3TOW CTaTbk, MO3TOMY B COOTBETCTBMM C €€ TEMON OCTaHOBMMCS Ha
OCMbICIIEHUM TOTO 3HAYEHUS], KOTOPOE NpuaaeTcs aTon 3akpenneHHom B EKIMY ceoboge.

Ocoboe oTHOLIEHMe K obecneyeHnto cobniogeHns npaea Ha cBoboay coBecTM
B €BPOMENCKON CMCTEME 3alLnTbl MPaB YernoBeka NMeeT nctopudeckne KopHu. Kak
yTBEpXOaeT cneunannct no npasy npas Yenoseka B ceeTe EKIMNY, npodeccop Dxum
Mepaok, penurnosHble u gunocodckme yoexxaeHust Bcerga npeacrasnsanm cobom K-
YyeBble LIeHHOCTU eBporeickoro obliecTsa’, a rapaHTum cBoOoabl COBECTU HEMPEMEHHO
MOXHO HalTW B KOHCTUTYLIMOHHBIX MOPSAKax CTpaH ¢ nubepanbHbIM AeMOKpaTnye-
CKVMM OBLLECTBOM, KaK U B MEXAYHAPOAHbIX MHCTPYMEHTaX Mo 3aliute npaB YernoBeka
N Ha pernoHanbHOM, U Ha YHMBEPCANbHOM YPOBHE. OTO B KAKOW-TO CTEMEHW Bceraa
OTpaaeT BbI30Bbl TOFO BPEMEHW, Kora pa3pabaTbiBancst TOT U MHOW UHCTPYMEHT?.

' B paHHOI cTaTbe Mo «eBPONENcKMM NpaBoM» NoHUMMaeTcs npaBo EBponerickoro Coto3a
n Coseta EBponbl.

2 KoHBeHUMs 0 3aluuTe NpaB YernoBeka U OCHOBHbIX cBO6OA // BlonnereHb MexayHapoaHbIX
porosopos. 2001. Ne 3.

3 Murdoch J. Freedom of thought, conscience and religion. A guide to the implementation of
article 9 of the European Convention on Human Rights // Human rights handbooks, Council
of Europe. 2007. Ne 9. P. 9.

4 Murdoch J. Protecting the right to freedom of thought, conscience and religion under the
European Convention on Human Rights. Council of Europe. Strasbourg, 2012. P. 9.
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BeposaTHo, Byaet Henerko HanTu akt EBponenckoro Cyga no npaBam YenoBeka
(manee — ECIY), B koTOpOM, paspeLuas aeno, rae 6uino 3aTpoHYTO NpaBo Ha cBoboay
COBECTU, KOHTPOIbHbIA MEXaHN3M He nogyvepkmearn Obl, 4TO cBo6oaa coBeCTU siBMS-
eTcsl PyHOAaMeHTanbHbIM MPaBOM KaXJoro 4YenoBeka 1 HeoTbeMIIEMbIM NPU3HAKOM
aemokpatunyeckoro obuwectsa. MHbimu cnosamu, Ctpacbyprckun Cya ykasbliBaeT Ha
TO, YTO 6€3 Npu3HaHMA U 3PAEKTUBHONM 3aLLNTLI JAHHOW CBOBOAbI HE MOXET MOSTHO-
LIEHHO pa3BMBaTbLCA HY YenoBeyeckasi, HU 0OLLECTBEHHAS XM3Hb, a AEMOKPaTU4ECKOro
obuectea 6e3 oxpaHbl 4aHHON cBOOOAbLI MPOCTO HE CyLLECTBYET.

Mpopgomkas aTy Mbicnb, CreayeT OTMETUTL, YTO AeMoKpaTnyeckoe obLlecTBo 0bs-
3aTenbHO LOJMKHO XapakTepu3oBaTbCcsa nnopanMaMoM. Hanpumep, B gene «Young,
James and Webster v. the United Kingdom»® ECIY (He B nepBbIi U HE B NOCNEeaHNIA
pas3) Bbipa3un No3uLuio, COrfacHO KOTOPOK «MNpannamM, TONepaHTHOCTb U LLMPO-
KW B3NS4 HA MUP SABMSKOTCS OTNIMYUTENBbHBIMU XapakTePUCTUMKaMN «4eMoKpaTuye-
ckoro obuectBa»» (M. 63). B cBo ovepeab, KOHLENUMS nropanu3ma HeBO3MOXHA
6e3 onopbl Ha cBo6oay coBecTW®. [leNCTBUTENBHO, MEXAY KOHLEeNUMen nnopanms-
Ma 1 NpaBoOM Ha cBOOOAY COBECTU CYLLECTBYET HEMOCPEACTBEHHASA 1 3HAYMMas Ha
NpakTUKe CBA3b.

C ogHom CcTOpOHbI, 6e3 yBaxeHus yoexaeHu kaxkgoro YneHa obuiectsa, B TOM
yucne He nNpuHagnexallero K 6onbLUNHCTBY, 1 6e3 NPU3HaHMA 3a HUM NpaBa He TOosb-
KO MHTENnekTyanbHO OblTb HOCUTENEM CBOUX YOEXAEHUN, HO 1 peanu3oBbIBaTh X
B 06LLecTBe, NOCTyNnas B COOTBETCTBUM C HAMU, HEMb3S FOBOPUTL O NIopanmave.

C Lopyron CTOPOHbI, YYET 1 yBaXKeHUe YOexaeHU KaXaoro He LOMKHbI NPUBOAUTL
K XaoCy U BbIpOXAATbCS HU B AUKTATYPY MHEHUS 6OMbLUIMHCTBA, HU B HaBs3biBaHWE
ybexxaeHni MeHbLUMHCTBA TeM, KTO UX He pa3genseT. CnegoBaTtenbHO, HYXXEH pasy-
MHbI GanaHc, KOTOpPbIA JOCTUraeTcsl, Cpean NpoYero, 3aKOHHO YCTAHOBIEHHbIMU
1 NpuemMnemMbiMn B 4EMOKPaTUYEeCKOM OBLLIECTBE OrpaHUYEeHUsIMU NpaB, KOTOpble
Takke npegycmarpusatorcs cT. 9 EKIMY.

3aBepLuas pacCMOTPEHWE 3Ha4YeHWs NpaBa Ha cBoboay coBecTu B koHTekcTe EKIY,
HenULIHMM OyaeT BEPHYTLCS K Y>Ke YNOMUHABLLENCS B3anMOCBS3N npas 1 cBobop Ye-
noseka. B aToM oTHoLeHUn obpaTm BHMMaHWe Ha To, 4To cBoboaa, rapaHTMpyemMas
cT. 9 KoHBeHUun, ectecTBEHHbIM 06pa3oM CBsidaHa C NPaBOM Ha YBaXXeHWEe YaCTHOW
N CEMENHOWM XMN3HM, CO CBOOOAON BbIpaXXeHUs1 MHEHMS U cBOOOA0N cobpaHuii u 06b-
eAnHeHun, 3akpenneHHbimm cT. 8, 10 n 11 EKIMY, cooTBeTcTBEHHO. NOMMMO 3TOrO,
B €BPOMENCKOM CUCTEME 3aLLMThI NpaB YernoBeka NpaBo Ha cBO6OAY COBECTU Koppe-
nupyetcs ¢ 3anpeLieHnemMm guckpummnHaumn. Tak, ct. 14 EKMY yctanasnveaer, 4to
nornbL30BaHune npasamu 1 ceobogamu, NpusHaHHbIMK B KOHBEHLMK, [OmKHO obecne-
ynBaTbCs 6e3 Kakon-NMbo ANCKPUMMHALMW, B TOM YMCNE U MO NpU3HaKkam penurnm
N MONUTUYECKUX N UHbIX YOEXOEHWIA.

YcTaHOBMB MECTO 1 3Ha4YeHWe npasa Ha cBoboay coBecTu no cmbicny EKIMY, nepeii-
AeMm k aHanuay npasa EBponerickoro Coto3a Ha TOT e npegmer.

5 Applications n°. 7601/76, 7806/77, Case of Young, James and Webster v. the United Kingdom,
Judgment of 13 August 1981.

8 KommeHTapui k KoHBEeHLMM O 3aLuMTe npaB YernoBeka Y OCHOBHbIX CBOGOA, 1 MpakTuke ee
npumeHexus / nog obw. pea. B. A. TymaHoBa u J1. M. QHTuHa. M. : Hopma, 2002. C. 148.
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OcHOBY NpaBOBOro perynmpoBaHnst Bonpoca cBoboabl coBecTn B EBponenckom
Cotoze cocrasnstot [JoroBop o EBponerickom Cotoze (OEC)’, [loroBop 0 doyHKLMOHK-
poBaHun EBponeiickoro Cotosa (OPEC)®, a Takke XapTtus EBponelickoro Cotosa 06
OCHOBHbIX NpaBax®. Micxoas U3 1X NONOXEHWIN, KOHEYHO, AOMNOMHEHHbIX APYTMMM aKTamu
Coto3a, obrnagatoLmmmn pasnuyHom KpUaN4ECKON CUMOW U pacKpbiBaloLLMMu bonee
nogpobHO TOT UMM MHOWM acneKT, NPeACTaBnAETCa BO3MOXHbIM caenatb criefyrollee 3a-
KMoYeHne 0 MecTe aHanuanpyemoi csoboabl B NpaBe MHTErpaLMoHHOro 06pa3oBaHms.

B nepByto ouepenb 30ecb OTMETUM, YTO «MCTOMHWMKOM BOOXHOBEHUSI» AMsl CO34aHUSA
Coto3a nocnyxunu KyrnsTypHoOe, pennrno3Hoe 1 rymaHncTuieckoe Hacnegue Espons,
YTO MOMHOCTbLIO COrnacyeTcs ¢ NpMBEAEHHbIM BbilLe MHEeHMEM npodeccopa Mepaoka
06 ocobor ncTopu4ecKkor ponv BONpoCcoB yOexXaeHi, T.e. BONPOCOB, CBA3aHHbIX CO
cBobOOOM COBECTU, B €BPOMNENCKOM MPABOBOM MOSe.

Bo-BTOpbIX, HA OCHOBE 3TOrO Hacneanst COoOPMMPOBaNMCL YHUBEPCArbHbIE LiEH-
HOCTU: «HENPUKOCHOBEHHbIE N HEOTYY>KAAEMbIE MPaBa YEroBEeYECKON JIMYHOCTH,
cBobofa, AeMOKpaTUsl, PaBEHCTBO M NPaBOBOE rocyAapCTBO». B CBSA3M € 3TUM UH-
TepecHo obpaTnTb BHUMaHWe Ha ABa MOMeHTa. [epBbIM SABMSIETCS TO, YTO HapsAy
C Apyrumu npaBamu YenoBeka npaso Ha cBOOOAY COBECTM npeacTaBnser cobon ca-
MOCTOSATENbHYIO LEeHHOCTb B NpaBe Coto3a. Kak Mbl ycnenu ysacHUTb, paccMaTpuBas
MEeCTO U 3HadeHue npaea Ha cBoboay coecTu B nepcnektuee EKIMY, ata ceobona
SIBMSETCS €CTECTBEHHBIM U HEOOXOAMMbBIM 3NEMEHTOM OEMOKPaTUYECKOro 06LLecTBa.
«CBobGoaa» kak NpaBOBOE MOHATUE, padyMeeTcsl, Hembicnma 6e3 cBoboabl COBECTH,
a 0 PaBEHCTBE MOXET UATW peyb TOSNbKO B TOM Crydae, ecrivi HOCUTENW PasfnYHbIX
ybexaeHun nonb3yTca paBHOM NPaBoBON 3awnTon. Takum obpasom, ceoboaa co-
BECTW HEMOCPEACTBEHHO CBSi3aHa C ApyruMu LeHHocTamm EC. U 910 BTOpOA MOMEHT.

[eno B ToM, 4TO LieHHOCTY B nNpaBe EC He cnyxaT AeKopaTUBHbLIM 31IEMEHTOM Ha
topuamyeckoi cueHe. OHn obnagaroT BNosHe KOHKPETHLIM NPaBOBbLIM 3HAYEHNEM: B CO-
OTBETCTBMU C HUMMK (DOPMUPYETCS LienenonaraHne B pasnmyHbix 0bnactsix nonmTmku
Coto3a. feknapupyetcsi, 4to EC BbiCTpamMBaeT CBOK BHYTPEHHIOK OESATENBHOCTb CO-
rMacHO CBOMM LIEHHOCTSIM 1 COOENCTBYET UX 3aLLUTE U NMPOABIDKEHUIO B OTHOLLEHUSIX
¢ ocTarnbHblM M1poM. [ns atoro Coto3 n3bupaeT Hagnexawme cnocobbl U MHCTPY-
MeHTbl. B kayecTBe unnocTpauum ogHOro 13 TakMx MHCTPYMEHTOB MOXHO MPUBECTM
OrOBOPKU O MpaBax YenoBeka B COrMalleHusIX C TPETbUMU CTpaHamu, npeaycMmaTpu-
BatoLLMe Mephbl BMOTb 40 NPUOCTAHOBKM COTPYAHMYECTBa (CM., Hanpumep, Toprosoe
cornaweHvne mexay Esponernckum Coto3om 1 rocygapcTBamu-4reHamm, ¢ OgHON CTo-
poHbl, u Konymbuen n Mepy — ¢ gpyroin'®). Kpome Toro, ueHHoctn EC urpatoT ogHy
N3 KIOYEBbLIX PONEN B BOSMOXHOCTM NPUHATUSE B COKO3 HOBOTO roCy4apCTBa, a Takke
npeacTaBnsaT cobor obs3aTenbHbIA cTaHa4apT B TonkoBaHun npaea EC.

Bo BHyTpeHHeM npocTpaHcTBe Coto3a ceoboaa coBecTn npuobpeTaeTt BaXkHOE 3Ha-
YeHue B KOHTeKCTe 60pbObl C AuCKpUMUHaUmen. [JokyMEHTOM, U3 NOMOXEHWI KOTOPOro

7 Consolidated version of the Treaty on European Union // OJ C 202, 07.06.2016. P. 13—46.

8 Consolidated version of the Treaty on the Functioning of the European Union // OJ C 202,
07.06.2016. P. 47—200.

9 Charter of Fundamental Rights of the European Union // OJ C 83, 30.03.2010. P. 389—403.

0 Trade Agreement between the European Union and its Member States, of the one part, and
Colombia and Peru, of the other part // OJ L 354, 21.12.2012. P. 3—2607.
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3TO SIBHO ClnefyeT, MoXHo Ha3eaTb OQupektuBy Coseta 2000/78/EC ot 27.11.2000".
B Hew ycTaHaBnuBaeTcs 3anpeT AMCKPUMUHALMN Ha pa3nnYyHON Noyse, B TOM Yuchne
penurnm n yoexaeHuii. FoBopuTb 0 TOM, MOYEMY CaM MPUHLMUN HEANCKPUMUHALMM
CBsI3aH co cBOOOAOM COBECTU, NPEACTaBNAETCA U3NMULLHUM — OYMAETCS, N0 TEM Xe
npYYnMHaM, YTO U B OTHOLLEHWUM NPUHLMMNOB NopanvM3Ma unm paBeHcTBa.
3aBepLuasi aHann3 3Ha4yeHus npaea Ha cBoboay coBecTtu B npase EC, octaHOBUM-
€S Ha BHeLLHenonuTuyeckon geatensHocty Coto3a. [NpoasukeHne npasa Ha cBoboay
COBECTU 1 BEpOUCTIOBEAHNA HA MeXOYHapOA4HOW apeHe COCTaBMsET Lenoe Hanpasrne-
Hue Takou aestenbHocTy EC. MNMonHOCTbI0 3TOMY BOMpoCy NocesLLeHbl PykoBoasiume
npuHumnel EC no npoasuxeHuto 1 3awmte cBoboabl BepomcnoBefaHus n yoexae-
HWIN'2, roe ykasaHo, kakne MeToAbl MCMOMNb3YyTCs B 3TOM HaMpaBeHnn AesTeNbHOCTH.
MogBoas utor, caenaem cnegyoLume BblBOAbI O MECTE U 3HAa4YeHMN NpaBa Ha CBO-
©ony coBecTu B €BPOMNENCKOM NpaB.e:
— 9TO NpaBo ABMSETCA OOHUM U3 (byHOAMEHTarbHbIX NPaB YernoBeka;
— OHO MMeeT 0cob0e NCTOPUYECKOE 3HAYEHNE BBUAY KYIBTYPHOrO, PENUIMO3HOIO
n punocodpckoro Hacneamst Esponbi;
— [aHHOe NMpaBo npeacTaBnseT cobon oaHy M3 OCHOB AEMOKpaATUYECKOro obLlecTsa;
— B npase EBponeickoro Coto3a OHO SABMNSETCS OOHON U3 LEHHOCTEN, Ha KOTOPbIX
Co103 OCHOBaH, a Takke UrpaeT CyLLECTBEHHYO POrb B (DOPMUPOBAHMMN MONUTUKN
N peanusaunmn npakTU4Yeckon OeaTenbHOCTM MHTErpaLMoHHOro obpasoBaHms.
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YHUBEPCUTETA HoBblie MHVLMaTVBbI EBDDKOMI/ICCI/II/I B OTHOLLUEHWM
umenn O.E. Kyradpuna (MIOA) BIEKTPOHHDBbIX OoKas3aTeslrbCTB B yroJ1loBHOM rpouecce

HOBbIE UHWLWUWATUBbLI EBPOKOMUCCUH

B OTHOLWWEHWUN SNEKTPOHHbIX
AOOKA3ATENBbCTB B YITOJIOBHOM NPOLECCE:
CUMMETPWUYHbIN OTBET EC HA BbI3OBbI
N PEBU3NA BA3OBbLIX MPUHLUNOB
NMPABOBOMU nNomMmoLin?

AHHOmMauyus. B cmamse nposodumcsi aHanu3s npednoxeHul Eeponedickoli
KOMUCCUU 10 yCmMaHOBITIEHUI0 HOB020 YHUGULUPOBAHHO20 MpaHcapaHUy-
HO20 ropsidKa rosy4eHUs 311eKMpPOHHbIX A0Ka3amesibCmea o y20/108HbIM

Oenam 8 pamkax Esponelickoeo Coro3sa, a makxe rno egedeHuro UuHcmumy- Cepeeli leHHadbesuY
ma ropuduyeckux npedcmasumerel cepsuc-rnposatidepos. Paccmampusa- KOJIOCOK,

romcsi OCHOB8HbIEe omJIu4Usi HO8020 ropsidka om delicmayroujux rnpouedyp, acnuparm kagedpb!
onpedensiemcs Kpye cybbeKkmos, Ha KOmopbIx HanpasneH rpednazaembiu UHMezpayuUoHHO20

nopsiI0oK, uccriedyromcsi Kpumepuu, rnpu KOmopbix cepauc-rnposatioepsl by- u esponelickoeo npaea

Oym 0653aHbI criedogame Hogomy 1opsadKy. OmdenbHoe 8HUMaHue yoerns- YHueepcumema umeHu

emcsi Kpumu4eckKuM acriekmam Ho8ouU rnpouedypbl, makuM, Kak, Harnpumep, O.E. KymagpuHa (MI'tOA)
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rpaeosasi MoMoWb, SrIEKMPOHHbIE O0Ka3amerbcmea, espornelickuli 3arnpoc
Ha po3bICK, cepsuc-riposalioep, ropududeckuli npedcmasumerib.

DOI: 10.17803/2311-5998.2019.56.4.219-227

S. G. KOLOSOK,

Post-graduate at the Chair of the Integration and European Law of Kutafin Moscow
State Law University (MSAL)

iss2010sk@gmail.com

125993, Russia, Moscow, ul. Sadovaya-Kudrinskaya, 9

NEW PROPOSALS OF EUROPEAN COMISSION
REGARDING E-EVIDENCE IN CRIMINAL PROCEEDINGS:
SYMMETRIC RESPONSE TO THE CHALLENGES FROM THE
EU OR REASSESMENT OF THE BASIC PRINCIPLES OF
MUTUAL LEGAL ASSISTANCE?

Abstract. In this article | study the proposals of European Commission
which aim to adopt new EU’s unified rules of the cross-border access to e-
evidence in criminal proceedings as well as to establish status of the legal
representative of service provider. | explore the most important differences
between offered and actual provisions, subjects of new rules, criteria for the
service provider to follow these rules. In addition, | review crucial aspects of © C. T. Konocok, 2019
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the proposals such as for example essentially reduced role of the enforcing
state in the process of the request’s execution.

Keywords: European Union, European commission, mutual legal assis-
tance, electronic evidence, European Investigation Order, service provider,
legal representative.

1. BBogHbIle 3amevyaHusi

B nekabpe 2018 r. ognH 13 BbICLUMX 3aKoHOZATENbHbIX MHCTUTYTOB EBponerickoro Co-
t03a (EC) — CoBeT 60NbLUMHCTBOM rofiocoB 0406pun npeanoxeHHble EBponenckon
komuccuen (Kommceneit) npoekTsbl PermameHTa 0 eBponerckux 3anpocax Ha nonyvyeHne
1 obecneyeHne COXpaHHOCTM ANEKTPOHHbIX AOKa3aTenbCTB Mo YrofnoBHbIM Aenam 1 [un-
pekTuBbl 06 YyCTaHOBNEHUN rapMOHW3NPOBaHHbLIX NPaBWU Ha3Ha4YeHNs LPUANYECKNX
npeactaBuTenen Ans uenen cbopa gokasatenbCTB B YronoBHOM npouecce'. PaHee,
B anpene 2018 r., NpoeKTbl 3TUX AOKYMEHTOB Obiny yTBEpXXAeHbI camoi Komuccmein?
nocne maclutabHoON NoAroToBKW, AnuBLUecst HaunHas ¢ 2016 r. YkazaHHble JOKYMEHTbI
npu3BaHbl BBecTM B EC npuHUMNManbHO HOBbIVM YHUMULMPOBAHHBIN NOPSAOOK UCTpe-
60OBaHMSA 1 NOMNYyYeHWs ANEKTPOHHbBIX JOKa3aTeNbCTB (e-AoKas3aTeNnbCTB) Mo YronoBHbLIM
aenam. Peub nget o TpaHCrpaHNMYHOM NpeaoCTaBNeHUN TakMX AoKasaTenbCTB — Mo
3anpocy ogHoro rocyagapctesa — uvneHa EC ¢ Tepputopmm nHoro rocyaapcraa.

MpeanoxeHHbIn KoMmyccren nopsaok Bbi3Ban cepbesHble QUCKYCCUM cpeay Yne-
HoB EC — psg ctpaH (B yacTtHocTu, lepmanus, Hugepnarabl n @paHums) ronocosanu
NpoTMB ero o4obpeHus, cunTas BBeAeHVe NogobHOro nopsiaka NpexaeBpeMeHHbIMS.
HekoTopble rocygapcTsa-yneHsl (B YacTHOCTU, [aHus n MipnaHams) otkazanucs yya-
CTBOBaTb B HOBOW npoueaype. HecmoTtps Ha ato, PermameHT n Oupektnea B 2019 .
[OIMKHbI ObITb BeIHECEHBI HA 0f0bpeHne EBponerickoro MNMapnameHTa u, B criydae no-
NOXUTENBbHOIO rofioCoBaHMsA (@ BEPOATHOCTb 3TOr0 A0CTATOMHO BbICOKA), MPUOBPETYT
XapakTtep HopMaTuBHbIX akToB EC. B yem xe 3akntovaroTcss 0COGEHHOCTU 3TOro Mo-
psAKa v noYemy BOKPYr HEro BO3HWKIIO CTOMbKO CrOPOB?

2. Mpeanocbinku gns paspaboTku
HOBOW Nnpoueaypbl: OCHOBHbIE HOBEIbI

Kak nasectHo, TpaauUNOHHBbIMU NMPaBOBbIMU NHCTPYMEHTaMM Ana 3anpallinBaHua 1 no-
nydyeHnsa gokasaTtesnibCTB No YroyioBHbIM Aenam Ha TeppUtopun Opyroro rocyaapcrea

' Regulation on cross border access to e-evidence: Council agrees its position // Council of the
EU. Press-release. 07.12.2018.

2 Proposal for a Regulation of the European Parliament and of the Council on European
Production and Preservation Orders for electronic evidence in criminal matters // COM/2018/225
final-2018/0108 (COD) ; Proposal for a Directive of the European Parliament and of the Council
laying down harmonised rules on the appointment of legal representatives for the purpose of
gathering evidence in criminal proceedings // COM/2018/226 final-2018/0107 (COD).

3 Khan M. EU government approve draft rules on sharing ‘e-evidence’ // Financial Times.
07.12.2018.
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ABMSATCS COrnalleHunsi 0 B3avMHOM NPaBoOBOM MOMOLLM, @ NPU OTCYTCTBMMN TAKOBbIX —
MEXAYHapPOAHbIV NMPUHLMUM B3aMMHOCTU, NO3BONSIIOLLUIA rOCyAapcTBY NPOCUTL O cbope
1 NpefoCTaBMNeHNy OoKa3aTenbCTB B OOMEH Ha rapaHTuio, YTO B aHaNOrM4Hom cuTya-
LMK 3TO rocyaapcTBO Takke OyaeT roToBO UCMONHUTL afpecoBaHHY el NpocbOy co
CTOPOHbI 3anpalunBaemoro rocygapctea. B cBoto ovepeab, cornalleHms o npaBoBou
nomoLLy BbIBaOT Kak ABYCTOPOHHUMMU®, Tak 1 MHOTOCTOPOHHUMI®.

OAHMM 13 OCHOBHbIX HE4OCTaTKOB NnpoLeaypbl NoNyYeHNs AoKas3aTenbCTB no-
CpenCcTBOM UCMOMHEHWS COorfalleHns O NPaBoBOV MOMOLLM CnpaBeiiuBo CHUTaoT
ANuTENbHBIN CPOK peanusaunm gaHHOW npoLedypbl, KOTOPbIN 0BYCNOBEH yYacTvem
B HeW crneumnanbHO YNOMHOMOYEHHbIX roCy4apCTBaMu LieHTparibHbIX OpraHoB, OTBET-
CTBEHHbIX 3@ MeXayHapOo4HOe COTPYAHUYECTBO B AaHHOW cdepe. Mo oueHkam Ko-
MUCCUW, CPEOHUIA CPOK UCTIONHEHUS 3anpoca O MPaBOBOW NMOMOLLM MEXAY, Hanpumep,
rocygapcteom EC n CLUA coctaBnset 10 mecsaueB®, 4To, eCTECTBEHHO, YAJIMHAET
CPOKM paccnenoBaHus n cynebHoro pasbupaTenscTBa U co3gaeT AOMOSNHUTENbHbIE
pWCKM yTpaTbl 4OKa3aTenbCTB.

YuuntblBasi opuamnyeckme BO3MOXHOCTU, KOTOpble NpeaoCTaBnseT rocyaapcrsaMm —
yneHam EC obLueeBponerickoe 3akoHOA4aTeNbCTBO, B YacTHOCTM CT. 67 (3) n 82 (1) Ho-
roBopa o pyHKUMoHMpoBaHun EBponerickoro Cotosa (QPEC)” , B 2014 r. [dupekTreon
EBponelickoro naprnameHTta n Coseta 2014/41/EC® Ha TeppuTopumn EC 6bin BBEAEH
B obpalleHme eBponenckmnin 3anpoc Ha po3bick (EIO), npegycmartpusatowmn 6onee
npocTylo, a crefgoBaTenbHO, U 6ornee KOPOTKYH Npoueaypy 3anpalumBaHus 1 nony-
YeHUs JoKasaTenbCTB Mo YronoBHbIM Aenam B pamkax EC. Ota npoueaypa, cornacHo
CcT. 12 BblweykasaHHon OupektuBbl 2014/41/EC, He gomkHa no obLuiemy npasuny npe-
BblwaTtb 120 gHen. [loMMMO yCTaHOBRNEHMSA eOUHON CTaH4apTU3NPOBaHHOW (hOpPMbI
3anpoca 1 nopsiaka ero HanpasneHusi, [IMpekTea cy3urna Kpyr OCHOBaHMWI A oTkasa
B UCMonHeHun 3anpoca (CT. 11 OnpekTuBbl), 0gHAKo He U3MEeHMNa NPUHLUMN NPUHATUSA
1 BbINOSHEHMS 3aMPOCOB — OHU MO-NPEXHEMY AOMKHbI NPOXOANUTbL NPeaBapUTENbHYHO
FOPUANYECKYIO NPOBEPKY (NPU3HABATLCS) U UCMOMHATHCS YNONTHOMOYEHHbBIM OPraHoM
3anpalumMBaemMoro rocygapcraa.

lMpobnema gocTyna K 3NeKTPOHHbIM AaHHbIM M UX 3aLUMTbl B TEYEHUE ONUTENBHOIO
BPEMEHU HaXOAATCS B MOMEe 3pEeHNs1 EBPONENCKUX BNACTHbIX MHCTUTYTOB®. 3TO 00Y-

4 Cwm., Hanpumep: Agreement between the European Union and Japan on mutual legal assistance
in criminal matters of 30 November 2009 // Official Journal of the European Union (OJ).
12.02.2010. L 039. P. 20—35.

5 Cwm., Hanpumep: KoHeeHums oT 08.11.1990 «O6 oTMbIBaHMW, BbISIBIIEHUMW, U3bATUM U KOH(U-
ckaLuumn Joxo[oB OT npecTynHow geatensHocTuy» // C3 P®. 2003. Ne 3.

5 'Frequently Asked Questions: New EU rules to obtain electronic evidence // European
Commission — Fact Sheet. 17.04.2018.

7 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of
the European Union — Consolidated version of the Treaty on the Functioning of the European
Union // OJ. 26.10.2012. C 326. P. 390.

8 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding
the European Investigation Order in criminal matters // OJ. 01.05.2014. L 130. P. 1—36.

¢ Cwm., Hanpumep: Directive 2002/58/EC of the European Parliament and of the Council of
12.07.2002 concerning the processing of personal data and the protection of privacy in the
electronic communications sector (Directive on privacy and electronic communications) // OJ.
31.07.2002. L 201. P. 37—47.
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CMNOBEHO, C OAHON CTOPOHbI, TEM, HACKOIMbKO 3Ha4YMMbl 3TV CpeacTBa JOKa3biBaHUSA
B YrorlOBHOM MpoLecce, B TOM Y1CIe No AefniaM TEPPOPUCTUHECKON HanpaBieHHOCTH
1 KNBEepNPeCTynneHnaM, C ApYron — TeM, YTO NosyvYeHne NofobHbIX JOKa3aTeNbLCTB
3aTparmBaet 6a3oBble rpaXkgaHcKmne npaea, YTo co3gaeT HeobXoAMMOCTb pa3paboTkm
1 COrnMacoBaHUsi MEXaHN3MOB UX 3aLUUTbI.

Cnepnyet OTMETUTb, YTO NpoLeaypa 3anpallmMBaHnst U NOyYeHUs JoKa3aTenbCTB
C NPYMEHEHVEM eBPOMENCKOro 3anpoca Ha Po3bICK PacnpoCTpaHseET CBOE AENCTBUE
W Ha 3nNeKTPOHHbIe foKa3aTenbcTBa (3To cnepyet us ct. 3 [upekTtuebl 2014/41/EC).
Tem He MmeHee Komuccusa npuwna K BbIBOAY 0 HEOH6XOAMMOCTM pa3paboTkm cnewm-
anbHOro nopsiika 3anpallmMBaHus 1 NOMyYeHUs1 B OTHOLLEHUUN «e-A0Ka3aTerNbCTBY.
B lMNMosicHuTensHOM MeMopaHayMe K npoekTy PernameHta EBponerickoro napnamen-
Ta n CoBeTa 0 eBPOMNENCKNX 3anpocax Ha nornyyeHe n obecnevyeHne coxpaHHoOCTU
3MEKTPOHHbIX A0KA3aTENbCTB MO YronoBHbLIM AefNaM YKasblBAaETCS, YTO AaHHbIN Nopsi-
[AOK «HaLEeneH Ha NoBbILLEHUE PUANYECKON ONPeaeneHHOCTH AN YNONMHOMOYEHHbIX
opraHoB, CEpPBUC-NPOBANAEPOB M NUL, YbM NpaBa 3aTparnBatoTcs», a TakKe YTO AaH-
HbI NOPAOOK «YCKOPUT NMpoLiecc cbopa 1 NofyvYeHnst aNeKTPOHHbIX A0Ka3aTenbCTB,
KOTOpbl€ XPaHATCHA UM HAaXOASTCH Y CepBUC-NPOBaNOEPOB, YUPEXAEHHbIX B APYTrMX
HOPUCAMKLUAX» 1°,

OC0BEHHOCTLIO AMEKTPOHHBIX A0Ka3aTeNbCTB Kak CPeACTB [OKa3blBaHWSA ABNSETCA
€nocob 1 CyObEKT NX XpPaHEHUS] — 3HAYUTENbHAS YaCTb AaHHbIX XPAHUTCSI HE TOMNBbKO
1 nogyac He CTOMbKO MMLOM, CO34aBLUMM 3MEKTPOHHbIE AAaHHbIE, CKOMbKO crneunanb-
HbIM CyObEeKTOM — NpoBangepoM, obecnevmBatoLLM 3NEKTPOHHOE B3anMOOENCTBIE
C nonb3oBaTtenamMu n Mmexay Humu. C y4eTom 3Toro 06CToATENbCTBA CO3aeTCs BO3-
MOXXHOCTb COOpa 3HaYMTENbLHOTO YMCNa AaHHbIX Kak CoaepKaTenbHOro xapakrepa (Ha-
npumep, 3NEeKTPOHHbIE COOOLLIEHNS, Nepenmcka), Tak 1 MHOTrO CBOMCTBA (MHbopmauust
0 JOCTYyne Nonb30BaTens K onpeaeneHHbIM pecypcam, 0 NPoOBEAEHNM TPaH3aKLuii, 06
MCTOYHMKe gocTyna) 6e3 HeobxoanMMOCTM CTaBUTbL 00 STOM B M3BECTHOCTb NNLO, YbM
AaHHble nognexar coopy. [ina atoro TpebyeTcs NULLb YCTaHOBUTL COOTBETCTBYHOLLETNO
npoBaigepa 1 co3aaTtb pUaNYECKUin MexaHn3M, 0653bIBaoLLMIA NpoBaraepa Npeao-
CTaBUTb HEOOXOAMMYIO MHPOPMALIMIO.

OpHako npu 3TOM HEU3BEXKHO BO3HMKAET psg BONPOCOB: 1) MMeeT nu topuamde-
CKOE 3Ha4YeHne MeCTO XpPaHEHWS AMNEKTPOHHBIX AOKA3aTENbCTB U 2) CBA3AHHbIV C HAM
BOMPOC HPUCONKLUN B OTHOLLEHUWN MEeCTa XpaHeHus 1 (unu) nposangepa.

Mo nepBoMy BOMpOCY 3akOHOAATENbHAsA TEHAEHUMUSI OYEBMAHA — YYNUTbIBAs BO3-
MOXHOCTW NPOBanAepOB AOCTATOHMHO NErko U BbICTPO MEHSITb MECTa XPaHEHWS ArekK-
TPOHHOW MHOPMALIMK, a TaKKe PasBUTUE «OBMNaYHbIX» XPaHWUMULL, HE UMEHLLIX CBSI-
31 C onpefeneHHon reorpadrMyeckon nokawumen, npuaaBaTtb PULMYECKOE 3HAYEHNE
MECTY XpaHeHUsi NoAoOHbIX BUAOB AOKa3aTenbCTB HelenecoobpasHo (B oTnv4yme ot
«KMaccu4ecKknx» CpeacTB AOoKa3blBaHUSA, TAKMX Kak, HanpuMep, BELLECTBEHHbIE UMK
NMCbMEHHbIE JoKa3aTenbCTBa). Bcneacreme aToro akUeHT HEN3OEXHO nepemMeLLaeTcs
Ha nNpoBaviepa kak cyObekTa, OKasbIBaOLLErO YCMyry Nonb30BaTensMm U OQHOBPEMEH-
HO XpaHsILLEero nx nHcpopmaumio.

'© Proposal for a Regulation of the European Parliament and of the Council on European
Production and Preservation Orders for electronic evidence in criminal matters on European
Production and Preservation Orders for electronic evidence in criminal matters / COM/2018/225
final — 2018/0108 (COD).
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Y4ynTbIBas KIOYEBYHO pOSib 4aHHOTO cyObekTa, Komuccus B npegnaraeMom mMmexa-
HM3Me npegycMaTpuBaeT ABa NPUHLUMNUAnbHbIX HOBLLECTBA:!

1) aneKkTpoHHbIE JOKA3aTENbCTBA 3anpallnBalTC 3aMHTEPECOBAHHbLIM rOCY4apCTBOM
HEeMnoCPeACTBEHHO Y CepBUC-NpoBangepa, nNpu 3Tom rocygapcTeo, B KOTOPOM Ha-
XOONTCHA OaHHbIVM NpoBangep, He BOBEKAETCS B NpOLECcc 3anpoca 1 ero ucnors-
HeHue, KpoMme CTPOro onpefeneHHbIX Cry4aes;

2) 4TOoObI NpeononeTb NPobrnemy LPUCAMKUNM (YYUTbIBAS, YTO 3HAYUTENBHOE YNCIIO
KOMNaHW-NpoBanaepoB 3aperncTpupoBaHo 3a npegenamu EC), BBognTcst UHCTU-
TYT HA3HAYEHUS KOPUONYECKMX NPeacTaBUTENEN ANs NpoBangepos.

Kak y>xe ykasbiBanoch, npeanoxeHHoii Komuccunen mexaHnam, B TOM Y1Ce ero
OCHOBHasi, KOHLeNTyarnbHasi 4acTb, OblN1 BOCMPUHAT AANEK0 HEOQHO3HAYHO rocyaap-
cTBaMu-yneHamn. OTAenbHbIe ero acnekTbl CTanu 06bekTamMn CEPbE3HON KPUTUKUN CO
CTOPOHbI yYeHbIX-NpaBoBeaoB' 1 HErocyAapCTBEHHbLIX OpraHn3aumin'?, PaMmku JaHHOW
CTaTbW He NO3BOMAIT AATb OLEHKY BCEM OUCKYCCUOHHBIM NOMOXEHNAM npeanaraemo-
ro MmexaHuama (Mx 4eNCTBUTENBHO HeEMaro), MOSTOMY PAaCCMOTPUM NULLb HEKOTOPbIE
BOMPOCHI, UMetoLLMe 3HadeHne kak ansa EC, Tak n B 6onee LWMPOKOM KOHTEKCTE, Bbl-
xogsem 3a npegens npasa Cotosa.

3. OcobeHHOCTU onpenerneHUs Kpyra cy6obLeKToB
(BnagenbueB 3anpawMBaeMbIX JaHHbIX)

3aKOHOMEpPHbI BOMPOC: Ha KOro HanpaeneHbl HOBbIE NpoLeaypbl UK, UHBIMW CIo-
BaMu, YbM 3MNEKTPOHHbIE AaHHbIE MOryT cOBMpaTbCa NOCPEACTBOM Npeanaraemoro
MexaHuama? NpoekT PernameHTa He JaeT NpPAMOro OTBeTa Ha 3TOT BOMPOC, O4HAKO
N3 KOHTEKCTa AOKYMEeHTa MOXHO caenaTthb BbiBoA, YTO Komuccus He HamepeHa 1ckyc-
CTBEHHO OrpaHn4YmMBaTh KPyr NnL, AaHHbIE KOTOPbIX MOTYT MCMpaLUMBaTLCS Y NpoBan-
aepa. Het ocHoBaHWiA cunTaTth, YTO B YACIO BNagenbLeB 3TUX AaHHbIX BXOAAT TONbKO
rpaxxgaHe v pe3naeHTbl rocy4apCTB-4eHOB, NOCKONbKY OYEBUAHO, YTO, UMes npoae-
KnapupoBaHHYI0 Lernb YryyllnTb Ka4ecTBO 60pbbbl C NPECTYNHOCTLIO HA TEPPUTOPUM
EC, HOBbIli MeXaHM3M AormkeH ObITb HaNpaBreH Ha NbbLIX NK1L, Nogo3peBaeMbIX
B COBEpLLEHWM NpecTynneHunin. Takke 13 npegnonaraemoro NpoekTa He criegyeT, YTo
peydb NOET TONbKO 00 3MeKTPOHHBIX AaHHbIX (U3NYECKMX NUL, YTO AAET NpaBo nNpumMe-
HEHWs1 HOBOrO MEeXaHn3ma U B OTHOLLEHUW KOMMaHWIA, 0OLLECTBEHHbBIX OpraHn3aLui,
B 00LLEM — Ype3BblHaHO LLUMPOKOro Kpyra Cy6beKTOB.

AHanmampys npoekT PernameHTa, MOXHO Takke NpeanonoXuTb, YTO NpeasiaraeMble
EC npoueaypbl HanpaeneHbl B TOM Y1CIe Ha NPEOAOSIEHNE CIIOXXHOCTEN B NOMy4YeHNM
[0Ka3aTeNbCTB «KMNacCMYECKUM MyTEM» Y TOCYAapCTB, KOTOPbIE HEOXOTHO Y4YaCTBYOT
B MEXAYyHapOAHOM NpaBoBOM NoMoLLW. To 06CTOATENBCTBO, YTO AMEKTPOHHbIE AoKa3a-

" Cwm., Hanpumep: Bose M. An assessment of the Commission’s proposals on electronic evidence.
Study requested by LIBE committee, 2018 // URL: http://www.europarl.europa.eu/RegData/
etudes/STUD/2018/604989/IPOL_STU(2018)604989_EN.pdf (Accessed: 10.02.2019).

2 Brzozowski A. E-evidence: A threat to people’s fundamental rights? // URL: https://www.
euractiv.com/section/data-protection/news/e-evidence-a-threat-to-peoples-fundamental-rights/
(Accessed: 10.02.2019).
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TenbCTBa 3anpalmnBaroTCA HaNnpAMyo y nposaﬁnepa, OCHOBaHWMA OnAa OTKas3a B npeacrtaB-

NeHnn gokKasaTternbCTB nposaﬁnepom BbIMAOAT AOBOSIbHO Y3KMMU, a ero obsi3aHHOCTU

npegocTaBnTb AOKa3aTeNbCTBa NOAOEPKMBAOTCA CEPbE3HbIMU (PUHAHCOBBLIMU CaHK-

Unamm, cosgaet npuHUnnmuanbHoO HOBbIN MEXaHN3M [00CTyna K 3NeKTPOHHbIM OaHHbIM:

— 3TW AaHHble OOIMKHbI ObITb CBSI3aHbI C BO36y)K,D,eHHbIM B rocygapcrtee EC YronoBHbIM
Aenom unun BegyLumMcs paccrnegoBaHMeM, OOHaKO Hanmyme U BepOSTHOCTb STOM
CBSA3Y OMpeaensitoT cammn YNoNHOMOYEHHbIE OpraHbl 3anpaLlyBatoLLEro rocyfapcTaa;

— TrOCydapcTBO, B KOTOPOM 3aperncTpmMpoBaH cepeurc-nposanaep (ero opmandeckuni
npeacraBuUTenb), HE BOBIIEKAETCA B NMPOLIECC OLIEHKM 3anpoca, a Takke B npoLe-
Aypy cbopa 1 nepefayn aneKTPOHHbIX [0Ka3aTeNnbCTB, 3@ HEKOTOPbLIMU UCKIoYe-
HUAMU; TakuMm 06pasom, PUANYECKMIA KOHTPOMb CO CTOPOHbI 3TOrO rocyaapcTaa
3a C60pOM OoKaz3aTenbCTB B €ro opnucankumm ceegeH K MUHUMYMY;,

— obbem 3anpalwmBaemMblX JaHHbIX U Kpyr Cy6‘beKTOB — BrnagenbueB 3TUX AaHHbIX
onpenensieT caMmo 3anpalunBatoLLee rocy4apcTeo, OHO He Brpase NiLlb NcTpebo-
BaTb JaHHble HeONpeaeneHHOro Kpyra CyobekToB (Kpome cryyaeB He0bX0AMMOCTH
naeHTUUKaLMM cammx 3Tnx cybbEKTOB), a TakKe 3MNEKTPOHHbIE JOKA3aTeNbCTBA,
3aBeoMO co3faHHble 3a npefenamu EC (4To Ans HEKOTOPbLIX TUMOB AAHHbIX HA
aTane NoAroTOBKM 3anpoca yCTaHOBUTb JOCTATOYHO CIOXHO);

— 04eBMnaHO, YTO YacCTb ANMEKTPOHHbLIX AOKa3aTenbCTB (B YaCTHOCTWU, 3NNEKTPOHHaA
I'IepeI'IVICKa) MMEET Kak MMHUMYM OBYX BnagenbueB, OANH N3 KOTOPbIX MOXET He
MMETb HVMKAKOro OTHOLLIEHUS K paccrneayeMomy NpecTynieHno, OfHaKko aTomy 06-
CTOATENbCTBY HE NpuUaaeTcd NpaBoBOro 3Ha4eHUA B HOBOM MexXaHU3me.

4. CepBuc-npoBanaepbl: KOro KOCHyTCA
HOBble NpaBua 1 He Nopa N HavyaTb NOArOTOBKY?

ELwe oavH BaXHbI BONPOC — KakUM KpUTEPUSIM JOIMKEH COOTBETCTBOBATL NpoBan-
Aep, 4Tobbl MonacTb NoA AEVICTBME HOBOrO MexaHn3ma cbopa anekTPOHHbIX AoKa3a-
TenbCcTB? W Kak YaCTHbIN BONPOC — CYLLECTBYET NI BEPOATHOCTb, YTO AaHHbIV Me-
XaHW3M 3aTPOHET POCCUICKME KOMMaHUK, JENCTBYIOLNE B chepe NpefocTaBneHns
SMEKTPOHHbIX yCryr?

O6eCcnoKoeHHOCTb Ha 3Ty TEMY, BKIO4as BOMPOC O BO3MNOXEHUW Ha NPOBanaepoB
HOBbIX 06513aHHOCTEW, YXXe BbICKa3blBanach B OTKPbITbIX MCTOYHMKaX '3,

Cratyc cepBuc-npoBangepa onpeaensieTcs MCXoAsa U3 NpefocTaBniemMblX UM yc-
nyr — omanyeckoe unu rpuanNYEecKoe nmLo CYMTaeTCs CepBUC-NMpoBanaepom, ecnm
OKa3blBaeT OAHY WM HECKOMNbKO YCMYr U3 LUMPOKOro MepeyHsi, BKIvatoLero B ceds
obecneyveHne JocTyna K coumanbHbIM CeTsaM, NpegocTasneHne |IP-agpecos, AOMEH-
HbIX UMEH, a TaKKe oKas3aHue UHbIX 3NEKTPOHHbLIX YCyr, onpegensieMblX COrfacHo
OupekTtnee Coseta n EBponeiickoro napnameHTa (EC) 2015/1535 (Ctatbst 1(b))™.

3 Kazakova A. The EU’s e-evidence & the U.S. CLOUD Act: race only to start, 2018 // Kaspersky
lab: cant. URL: https://www.kaspersky.com/about/policy-blog/privacy/e-evidence-and-cloud-
act (Accessed: 14.02.2019).

™ Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015
laying down a procedure for the provision of information in the field of technical regulations
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lMpoBangepsbl, 3aperncTpnpoBaHHbie B 04HOM 13 cTpaH EC, aBTomaTtnyeckm nona-
OyT nop aencTeme HoBow npouenypbl. OgHako, Kak yxKe yKasbiBanoch Bbille, 3agaqen
Komuccnm Obino co3gath opuanYecknii MexaHnM3m, no3BonsioLWLMiA 3anpalumneaTb 4O-
KasaTenbCTBa y NpoBaniaepoB, 3aperncTpupoBaHHbIX U n3n4eckn paboTaroLmx BHE
npeaenos topucaukumnm EC (npexxae Bcero peyb MAeT 0 KPYMHbIX MHTEPHET-KOMMNaHNUSX
n3 CLUA), n npu aTom 06513bIBaTh MX NPegoCTaBnsaThb Takyr MHOPMaLUIO.

B kauecTBe Takoro MexaHnsMa npeanaraercs BBegeHve 0683atensHoro HasHade-
HWS KaXkablM U3 MPOBaNAepoB Kak MUHUMYM OOHOrO HOPMANYECKOro npeacTaBuTens,
6asupytoweroca B ogHon ua ctpaH EC, ana yero Komuccner nogrotoBneH npoekT
otaenbHoun OupekTnebl CoBeTa 1 EBponerickoro napnameHTa ob ycTaHOBNEHUM rap-
MOHW3NPOBAHHBIX MPaBWI Ha3HAYEeHUSA IOPUANYECKNX NPEACcTaBUTENEN ANns Lenen
cbopa pokasaTenbCcTB B yronoBHoM npouecce. FOpuanyeckun npeacrasutens byner
00653aH NpMHMMaTh 3anpochl (CepTudmKaTbl) yNONHOMOYEHHbIX opraHoB cTpaH EC Ha
nony4deHune nubo Ha obecneyeHne COXPaHHOCTM AMEKTPOHHbIX A0Ka3aTenbCcTB 1 06e-
cneyvBaTb MX UCMOMHEHME.

CornacHo nonoxeHusam [AMpekTuBbl y NpoBargepa, 3apermcTpupoBaHHOro 3a
npegenamun EC, Bo3HMKkaeT 0693aHHOCTb HAa3HaYMTb TAKOro NPEACTaBUTENS NpuU Ha-
nMYMM OBYX YCIOBWIA:

— €eCnu Kak MUHMMYM B OOHOWN 13 cTpaH — uneHoB EC ycnyru gaHHoro nposangepa
CTaHOBATCHA AOCTYMHbIMK (CT. 2 (3) (a) npoekTa [MpekTuBbl), 1

— Hanuume 3Ha4MMmow cBs3n («substantial connection») mexxay npoBangepom 1 gaH-
Homn cTpaHo — 4neHom EC (cT. 2 (3)(b) npoekTa AnpekTuBebl.

[ocTtynHocTb 60MbLUMHCTBA YCryr, OKa3biBaeMbix NpoBavigepamu (B TOM yucne
N poccunckumMun), onpegensietcs rmobanbHbIM xapakTepoM MIHTepHeTa 1 pa3suBae-
MbIMU BHYTPU HEro cepsmucamu. [1oatomy BO rnaBy yrna CTaBUTCA BTOPOWN KPUTEPWIA:
B KaKoW CTeneHu OeATeNbHOCTb Camoro nposanaepa HanpasneHa Ha onpeaeneHHy
TEPPUTOPUIO UIN FOCYAAapPCTBO, YTO NO CBOEMY CMbICIY AOSMKHO NpeanonaraTtb ak-
TUBHbIE U LeneHanpasrieHHble JeNCTBNS CO CTOPOHbI CaMOro cepBuc-npoBanaepa.

[Mpun3Hakn, ykasbiBaoLne Ha Hannvme «3Ha4yMMon CBA3U» MexXay CepBuC-npo-
Bangepom u rocygapctsom EC, npmuBeneHsbl B n. 13 npeamOynbl AMpekTuBbl. Takumm
npusHakamu Komuceunsi, B YaCTHOCTK, NpeagnaraeT cyntaTh:

— Be[eHue NpoBangepoM akTMBHOrO Gu3Heca B TeHEHME HEOMNPEAENEHHOro neproaa
BPEMEHM Yepes CTaburbHYH0 MHPACTPYKTYpPY, UCMOMNb3YyEMYHO UMK YNPaBNsAeMyo
TakMMm NpoBanaepom;

— 1PV OTCYTCTBUWN TaKOW MHPPACTPYKTYPbl HaNnMune «3HadnMom CBA3N» MOXET
OnNpeaensATbCa NCXOASA U3 CYLLLeCTBEHHOIO KONMYeCTBa nosb3oBaTtenen ycnyr npo-
Banaepa B OnpenerieHHol cTpaHe (CTpaHax) unv HaueneHHoCcTV npoearviaepa Ha
oKasaHue ycnyr B aHHOW CTpaHe, KoTopas, B CBOK O4Yepeb, MOXET NPOsiBNATb-
CSl B MCMOSb30BaHUN B pecypcax npoBarigepa si3bika 3ToM CTpaHbl, MECTHOW Ba-
NOTbI, B NPegoCTaBieHMN BO3MOXHOCTU XUTENSIM CTPaHbl NpuobpeTtaTb ToBaphbI
W ycnyru, B NpegocTaBieHMn peKNaMHbIX YCyr, OPUEHTUPOBAHHbIX Ha XXUTENen
OonpefeneHHoON CTpaHbl, a Takke B AOCTYMHOCTU MOBUBHOTO NPUIOXEHUSA MPO-
Bangepa B HaunoHarnbHoOM app-store.

and of rules on Information Society services (with EEA relevance) // OJ. 17.09.2015. L 241.
P. 1—15.
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BeposTHO, 4TO NOAOOHbLIN NepeyeHb He ABMSETCS 3aKpblTbiM — npoekT Komuc-
CWM NpefaraeT yunTbiBaTh BCE «CYLLECTBEHHbIE 0B6CTOATENBCTBA», KOTOPbLIE MOTYT
UMETb 3HAYeHME AS1s YCTAHOBMNEHUSA HanM4usa nmbo OTCYTCTBUS «3HAYUMOW CBS-
31M» Mexay NpoBaniiepoM 1 onpeaeneHHon cTpaHon unm ctpadamu EC. Mpu atom
B Criyvae BBeAeHus B genctene PermameHTta u MpekTnBbl HAa caMmnx NpoBangepos
dakTU4eckn nskeT 06sa3aHHOCTb AaThb PUONYECKYHO OLEHKY CTENEHW CBOEN BOBMe-
YEeHHOCTU B NpefocTaBleHne ycnyr Ha TeppUTOpUN rocyaapCTB-4N1eHOB U peLunTb,
pacnpoCTPaHSATCS N HA HUX 00A3aHHOCTb MMETb IOPUANYECKOrO NPEeACTaBUTENS
Ha TeppuTopumn EC u, kak cnegcTtaue, 06a3aTenbCTBO NPeAOCTaBMATb ANEKTPOHHbIE
JoKasaTenbCTBa B pamMKax HOBOro MexaHnsama. OgHOBPEMEHHO crneayeTt NpuHMMaTh
BO BHMMaHue, 4TO OTCYTCTBME Y NpoBavgepa opuanyeckoro npeacrtaBuTens He oc-
BOOOXaaeT ero ot 0653aHHOCTM NPeaoCTaBnATb AOKa3aTenbLCTBa Unu obecnevmsaTb
MX COXPaHHOCTb (B TeX crny4vasix, korga npoBaviaep YAOBMNETBOPSET BbILLEONMCaHHbIM
KpUTEpUAM AN opraHn3aunii, NpegocTaBnsoLLmX yenyrm Ha Tepputopumn EC), ogHako
MEeXaHW3M HarnpaBneHns 1 UCNOMHEHNSA COOTBETCTBYHOLLErO 3anpoca BbIrMaanT noka
HeJOCTaTOYHO SICHbIM.

5. 3aknroyeHue

MpennoxeHHbIn EBponenckon Kommccmen NpUHUMNNANIbHO HOBbI MEXaHU3M 3a-
npawmnBaHns 1 NonyyYeHns SNeKTPOHHbIX AOKa3aTenbCTB, Npu BCEWN akTyanbHOCTH
TeMbl 60pbObI C NPECTYNHOCTLIO, MOPOXAAET 3HAYMTENBHOE YMCITO BOMPOCOB OPU-
ANYecKoro xapakrtepa, Tpedyowux paspelweHns. O4eBMAHO, YTO HOBbIE CPEeACTBa
OOJIKHbI HE TONbKO CNOCOOCTBOBATL AOCTMKEHMUIO 3asBNIEHHOW LENn, HO Takxke
rapaHTMpoBaTb coxpaHeHne BanaHca Mexay NpaBoOOXpaHUTENbHOW PyHKLMEN ro-
cynapcTea u ero obss3aHHOCTAMM NogaepXKuBaTb CTaH4apThl cobnoaeHns npas
rpaxkgaH v UHbIX nu,.

B gaHHol cutyaumm pag npegnaraemblx Komucemen KoHUenTyanbHbIX MPaBoOBbIX
peLleHni BeirmaauT HebeccnopHOo. NoMMMO OTMEYEHHbIX B aHHOW CTaTbe, K Tako-
BbIM MOXHO OTHECTM NEPEHOC «LIEHTPa» HOPUANYECKONM OLIEHKN 3aKOHHOCTM 3arnpoCcoB
O NPeAOoCTBEHNM A0KAa3aTeENbCTB C rocyAapCTBa Ha CepBUC-NPOBaNAEPOB (4TO, NO
CYTW, O3Ha4YaeT BMEHEHVE UM HECBOWCTBEHHbIX (DYHKLIMI), BO3NOXeHne Ha cyaeb-
Hble opraHbl 3anpalunBaroLLEero rocygapcTea 06s3aHHOCTEN MO OLEHKE U YYETY HOP-
MaTUBHbIX OrpaHUYeHnI, CyLLECTBYIOLWMX Ha TEPPUTOPUM FOCYAapCTBa, rae OOIMKeH
WCMNOMHATLCA 3anpoc, a Takke B LENnoM HeJoCTaTouHO sicHasi Mogenb obecnevyeHuns
npas rpaxaaH B criyyae, ecnu B pesynbrate paccrnefoBaHus He YCTaHOBMEHa UX BU-
HOBHOCTb, M rpaxagaH, KoTopble Aaxe He No403pEeBaloTCs B COBEPLUEHUN NpecTynne-
HWI, HO YbA NMYHAsA MHopMaLUmMsa cTana AOCTYMNHOW NPaBoOOXPaHUTENBHBIM OpraHam
Apyroro rocygapcrsa.

lMpencTtaBnseTcs, YTO BCe 3TU, @ PaBHO U MHble BOMPOCHI Aal0T CEPbe3Hble OCHO-
BaHUS Ans 6onee rnybokoro aHanmsa u KOPPEKTUPOBKM NpeaioxeHHbIX Komuccnen
npoekToB PernameHTta n [InpekTuBbl, a Takke paspaboTkv AONONHUTENBbHBIX Mep No
obecneveHuno NpaBoBON ONpeaeneHHOCTM Ansa cyObekToB, nognagatoLwmx noa aAen-
CTBME HOBOIO MexaHu3ma.
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K BOMPOCY O POJIN PETTIAMEHTA

Ob (YCTOUYMNBOM) YINPABJINIEHUUN BHELWWHUMU
PbIBOJTIOBHbIMU ®JIOTAMU B PA3BUTUN
NMPABOBOIO PEINYNIMPOBAHUA OXPAHbDI
MOPCKUX BUOJNTOTMYECKNX PECYPCOB B EC

AHHOMauus. YkasaHHasi cmambsi npedcmaesrnsem cobol aHanus Peeana-
merHma (EC) Ne 2017/2403 Esponelickozo napnameHma u Coeema om 12
Oekabpsi 2017 2. 06 (ycmouldyusom) yripasrieHuU 8HeWHUMU pbIOOT08HbIMU
riomamu 8 KOHmekcme obweli poibosiogHol nonumuku EC. B cmamee

AnekcaHdp 060CHO8bIBaEMCSI akmyarbHOCMb U3MEHEeHUU 8 rpaso8oM pe2yuposaHuu
AHamonbesu4 OaHHoU cghepbl. ABMOPOM rnpoaHanu3upos8aHbl CmpyKkmypa u OCHO8HbIe
YYMbIYKUH, ronoxeHusi ykazaHHo20 PeanameHma. Ocoboe sHUMaHue npu aHanuse as-
acnupaHm kagedpb! mopom yderneHo e2o HogernnaM. B 3aknodeHue denaemcsi 861800 OMHOCU-
MexdyHapoOHo20 npaesa meribHO U3MeHeHuUl 8 MPago8oM pezynuposaHuU pbI6OI08HOZ0 MPOMbICa
[unnomamuyeckoli 8 EC niocne ecmynneHus PeanameHma 8 3aKOHHYO Curly.
akademuu MuHucmepcmea Knroyeenlie cnoega: Esponelickuli Cor3s, ycmouldyugoe pasgumue, yrpas-
UHOCMpPaHHbIX den nieHue pbi6o108HbIMU ghriomamu, pbl60T08HbIU NPOMbICEs, ghpaxmosaHue
Poccutickoli ®edepayuu cyd08, 351eKMPOHHbIU peecmp paspeweHud.
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TO THE ISSUE OF THE ROLE OF REGULATION

ON THE SUSTAINABLE MANAGEMENT OF EXTERNAL
FISHING FLEETS IN THE DEVELOPMENT OF LEGAL
REGULATION OF PROTECTION OF MARINE BIOLOGICAL
RESOURCES IN THE EUROPEAN UNION

Abstract. The article is an analysis of Regulation (EC) No 2017/2403 of the
European Parliament and of the Council of 12 December 2017 on the sustain-
able management of external fishing fleets, in the context of the EU common
fishing policy. The article substantiates the relevance of changes in the legal
regulation of this sphere. The author analyzed the structure and the main
provisions of the said Regulation. Particular attention in the analysis of the
author given his novels. The conclusion is made regarding changes in the
legal regulation of fishing in the EU after the entry into force of the Regulation.
Keywords: European Union, sustainable development, fishing fleet manage-
© A. A. YymbiukuH, 2019 ment, fishing, chartering of vessels, electronic register of permits.
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1. BBogHble 3amMe4yaHus

12 pekabps 2017 r. 3akoHogaTenbHbIMU MHCTUTYTamu EBponerickoro Coto3a (EC)
6bin npuHAT PernamenT (EC) Ne 2017/2403 EBponenickoro napnameHTa u Cosera 06
(ycTon4vMBOM) ynpaBneHUn BHELLHUMY pbiGonoBHbIMK dorioTammn! (nanee — PernameHT
Ne 2017/2403). PernameHtom Ne 2017/2403 otmeHsieTca PernameHT CoBeta (EC)
Ne 1006/20082? (nanee — PernameHT FAR), kKoTopbIM Gblna co3gaHa cuctema, kaca-
loLascs paspeLLeHnii Ha pbiBONOBHYIO AeATEeNbHOCTb PblOONOBHbBIX cyaoB Cotosa 3a
npegenamu aksatopun EC n goctyna cyaoB TpeTbux cTpaH k Bogam Cotosa. PermameHT
Ne 2017/2403 Hapsigy ¢ PernameHtom Cogeta (EC) Ne 1005/2008° (nanee — Perna-
meHT HHH) n Pernamentom Coseta (EC) Ne 1224/2009* (nanee — PernameHT 0 KOH-
Tpore) NorMyeckn 3aBepLUMn 3aKkoHoAaTeNbHoe 0hOpMITIEHNE MPaBOBOrO perynnpoBa-
Hus obLwer peibonoBHon nonuTukK (ganee — OPIT) EC Ha ypoBHe BTOPUYHOrO npasa.

Ha cerogHAWHWIA AeHb YNOMSHYTbIE JOKYMEHTbI BMECTE COCTaBMSAT TPW OCHOBBI
peanusaummn nonoxeHuii 06 OPT1, Lenb koTopor B cooTBeTcTBUM ¢ PernamenTtom (EC)
Ne 1380/2013° (nanee — bazoBbiM pernameHToM) — ob6ecneumnTb, YTobbl pbiGONOBCTBO
ABNANOCH SKOMOTMYECKN, SKOHOMUYECKM U COLMAnbHO YCTOMYMBBIM U YNpaBniseMbiM
B paMKax 3afay JOCTUXKEHNS 9KOHOMMUYECKOro, COLManbHOro pocTa, a Takke rapaH-
TMpoOBaTb HaceneHuio paboyre Mmecta Npy yCroBMU BOCCTAHOBMEHWS Y COXPaHEHUS
PbIGHBIX 3aNacoB BbIlLe YPOBHEN, KOTOpble MOrMN Bbl CO3A4aTh YCNOBUS ANA MaKcu-
MarbHOro YCTOMYMBOrO YNoBa, U B UTOre BHECTU CBOW BKMag B AOCTYMHOCTb NPOAO-
BONbCTBYUSA. [pun ocyLlecTeneHun aton nonutnkn EC Takke yuntbiBaeT Lenu coTpya-
HMYeCTBa B LIENSX pa3BUTUS B COOTBETCTBUN ¢ ab3auiem BTopbiM cT. 208 (1) OoroBopa
0 chyHkumoHnpoBaHun Esponetickoro Cotosa (APEC).

2. MexxayHapoaHo-npaBoBble OCHOBbI perynupoBaHus
pbli6onoBHOro npomeicna B EBponeinickom Cotose

ABnAsicb 0QHON M3 KPYMHEWLLMX PbIGONPOMBICIOBbIX AEPXKaB M KPYNMHENLLUM eQNHbIM
pbIHKOM A5 pbibonpoaykuum B myupe, EC Takke nrpaeT BaxHy0 porb B COAENCTBUM

" Regulation (EU) 2017/2403 of the European Parliament and of the Council of
12 December 2017 on the sustainable management of external fishing fleets, and repealing
Council Regulation (EC) No. 1006/2008 // OJ L 347. 28.12.2017. P. 81.

2 Council Regulation (EC) No 1006/2008 of 29 September 2008 concerning authorisations for
fishing activities of Community fishing vessels outside Community waters and the access of
third country vessels to Community waters // OJ L 286. 29.10.2008. P. 33.

3 Council Regulation (EC) No 1005/2008 of 29 September 2008 establishing a Community
system to prevent, deter and eliminate illegal, unreported and unregulated fishing // OJ L 286.
29.10.2008. P. 1

4 Council Regulation (EC) No 1224/2009 of 20 November 2009 establishing a Union control
system for ensuring compliance with the rules of the common fisheries policy // OJ L 343.
22.12.2009. P. 1.

5 Regulation (EU) No 1380/2013 of the European Parliament and of the Council of 11 December
2013 on the Common Fisheries Policy // OJ L 354. 28.12.2013. P. 22.
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yNy4LLEeHWIo yrnpaBneHns Aobblven MOpPCKMX BUONOrM4YecKknx pecypcoB Yyepes psag
MeXayHapoaHbIX opraHnsaumii. 3To npegnonaraet pa3paboTky 1 OCyLLEeCTBMEHNE
nonuTMKK B 06nacTtu ynpaerneHus pbibonoBcTBOM U, B 6onee obLiem nnaHe, MOPCKO-
ro npaea®. EC TecHO coTpyaHMYaeT CO CBOMMM NapTHEPaMM CO BCEro MUpa B pamKax
cuctembl OpraHusaumm O6beamHeHHbIx Hauuii (OOH), Bkntovas MNMpogoBonbCTBEHHYO
N CEenbCKOX03ANCTBEHHYIO opraHu3aumio OOH (PAO), a Takke B ApYyrnx opraHnsaLum-
AX, Takux kak OpraHnsaumns 9KOHOMUYECKOro COTpyAHMYecTBa u pa3sutusa (OSCP).

Ctéut nogvepkHyTh, 4To Coto3 aABnseTcsa yyactHrkom KonseHumm OOH no mopcko-
My npaBy oT 10 aekabps 1982 r. n patucpumumposan CornaweHne OOH ot 4 aBrycta
1995 r. 06 ocyLwecTBneHun nonoxeHun KonseHuun OOH no mopckomy npasy, kacato-
LLIMXCSA COXPaHEHUS TPaHCTPaHUYHbIX PbIOHbLIX 3aNacoB 1 3anacoB AANeK0 MUTpUpYo-
LLMX pbI® 1 ynpaBneHus umMnu. B aTnx MexayHapoaHbIX AOKYMEHTaxX 3aKpensieH npuH-
L1, COrnacHoO KOTOPOMY BCe rocydapcTBa AOSMKHbI MPUHUMATL Hagnexalime Mmepbl
Ansi obecnevyeHns yCTOMYMBOIO yrpaBieHUs MOPCKUMM PECYPCaMU U UX COXPaHEHNS,
a TaKkKe coTpyagHu4yaTb ApYr ¢ APYroM B 9TUX LiEnsX.

Kpowme Toro, Coto3 nognucan CornaweHue ®AO oT 24 Hoabps 1993 r. o copen-
CTBUM COONIOAEHNIO PbIOONOBHBIMU CyAaMM B OTKPLITOM MOPE MEXOyHapOaHbIX Mep
MO COXPaHEHMIO XUBbIX PECYPCOB U yrnpaeneHnto nmu. 3to CornawleHve npegycma-
TPMBAET, YTO rOCyAapCTBO — y4yacTHMK CornalleHns JomKHO BO3OepKMBaTbCs OT
npenocTaBneHns pa3peLleHnst Ha NCNoNb3oBaHWe cyaHa Ans pbibonoBCcTBa B OTKPbI-
TOM MOPE, ECINN He BbINOIMHATCS OonpeaeneHHble YCroBMs pbI6ONoOBHOMO NpomMbIcna,
a TaKkke NPUMEHATb CaHKLMK, eCIM He BbIMOSHATCA onpeaeneHHble obs3aTenbcTBa
no NPeACTaBEHNIO OTYETHOCTU MO AAHHOMY BUAY AEATENbHOCTY.

Takke EC npucoegunHunca k MexayHapogHomy nnany gerncteun AO no npenot-
BpALLEHMIO, COEPXKNBAHMIO U NMKBMOALUN HE3AKOHHOIO, HECOOBLLIAeMOoro 1 Hepery-
nmpyemoro pbibHoro npomeicna (HHH-npomeicna), npuHatomy B 2001 .7 B aTom go-
KymeHTe 1 [1o6poBonbHbIX pykoBoaawmx npuHuunax ®AO B OTHOLLEHUU OEeNCTBUI
rocygapctea crara, o4obpeHHbix B 2014 1.8, nogyepknBaeTcsi OTBETCTBEHHOCTb 0-
cypapcTtBa cnara 3a obecrnevyeHne JONroCpoOYHOro COXpPaHEHMs U yCTONYMBOIO UC-
NOnb30BaHNSI XKUBbIX MOPCKUX PECYPCOB M MOPCKMX SKOCUCTEM.

¢ HeobxoaonmMo 0TMETUTb, YTO MeXayHapoAHble NPaBOBbIe aCNeKTbl PEryNMPOBaHUS OXpaHbl
MOPCKMX BMONOrmyecknx pecypcoB Halunv oTpaxeHue B psige paboT pocCUACKUX 1 3apy-
GexHbIx npaBoBenoB. CMm.: bekswes /[. K., bekawes K. A. MexayHapogHo-npaBoBble Npo-
6nembl 60pbbbI C HE3aKOHHLIM PLIGONOBCTBOM : MOHOrpadms // M. : MpocnekT, 2015. 497 c. ;
Kornodkur A. J1. Mopckoe npaBo 1 MexayHapoaHoe CyA0X0ACTBO : COOPHUK HayYHbIX TPYAOB.
M. : TpancnopT, 1985. 157 c. ; M'yuynsk B. H. MexxayHapogHoe Mmopckoe npaso (nybnuyHoe
n yactHoe). PoctoB H/[] : ®eHunke, 2006. 410 c. ; Ehlers P, Lagoni R. Maritime Policy of the
European Union and Law of the Sea. LIT Verlag Minster, 2008. 295 p. ; Symmons C. R.
Selected Contemporary Issues in the Law of the Sea. Martinus Nijhoff Publishers, 2011.
360 p.

7 FAO. International Plan of Action to prevent, deter and eliminate illegal, unreported and
unregulated fishing. Rome : FAO, 2001. 24 p.

8 The Voluntary Guidelines for Flag State Performance, the 2009 FAO Agreement on Port State
Measures and Other Instruments Combating IUU Fishing. Rome, 9—13 June 2014 // URL:
http://lwww.fao.org/3/a-mk052e.pdf (Accessed: 15.02.2019).
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Bonee 4yeTBepTU pbiObI, BLINIOBMNEHHON EBPONENCKMMU PbIBOMNOBELIKUMU CyaaMu,
dakTu4eckn BbinoBneHo 3a npegenamu sog EC. Okono 8 % ynosos EC (2004—
2006 rr.) Nnpon3BoANNOCH B paMKax COorfalleHnn o ppibONoBCTBE CO CTpaHaMu, He
Bxoaswumm B EC, a ewe 20 % — B OTKPbITOM MOpe, rMaBHbIM 00pa3om B permoHax,
HaxoOsALLMXCS Mo 3aLLUMTON PerMoHanbHbIX pbiOOX03SCTBEHHbIX opraHu3aunii®. ba-
30BblIli pErMaMeHT NoaYepKknBaeT HeobXoANMOCTL COAENCTBUS AOCTUNKEHUNIO Lienen
OPT1 Ha mexxgyHapogHOM ypoBHe, obecnevmBas, YToObl pblO0NoBHast 4EATENBHOCTb
Cotosa 3a npegenamm Bog EC ocHoBbIBanach Ha Tex »e NpuHumMnax u ctaHgaprax, uto
1 B COOTBETCTBUM C 3akoHoaaTenbcTBoM EC, B TO e BpeMs cnocobCTBys CO30aHMI0
paBHbIX YCrnoBui Ansa onepaTtopoB Coto3a 1 onepaTtopoB TPETbUX CTPaH.

C1oUT 0OTMETUTB, YTO Ha cammuTe OOH B 06NacTn yCTon4nBoro passutus 25 cex-
T56psa 2015 r. EC B3san Ha cebs obsi3aTenbCcTBa No peanusaumm pesontounm, cogep-
Xallen NToroBbI AOKYMEHT, 03arnaBneHHbll «[1peobpa3oBaHne Hallero Mypa: no-
BecTka AHs 2030 4ns yCTOMYMBOrO pasBUTUS», BKIHOYas LieNb YCTONYMBOIO pasBuUTUS
14 — «coxpaHeHune 1 paumoHanbHOe UCMONb30BaHNE OKeaHOB, MOPEN N MOPCKNX
pecypcoB B MHTepecax yCTONYMBOrO pasBUTUA», a TakKe Leflb YCTONYNBOro pasBu-
TMa 12 — «obecneveHne nepexoda k paumoHanbHbIM MoAensimM noTpebneHuns 1 npo-
M3BOACTBa» N UX 3agaun’e.

3. MpuyunHbI 3MeHeHMN 3akoHoaaTenbeTBa EC
B ob6nacTu Bbigayn pa3peLlleHuin Ha pbIGONOBHbLIN
npombicen u npuHAaTue PernamenTta Ne 2017/2403

Monntrka B 06nacTtu pLIbONOBCTBA ABNSAETCA UCKMOYNTENbHOM KoMneTeHumnen EC,
M NpUHUMN cybcuanapHoOCTN He NPUMEHSIETCA B OTHOLLEHMU Mep, CMOCOOCTBYOLLNX
COXPaHEHUI0 MOPCKMX OMOMNOrM4ecknx pecypcos.

Llenbto PernameHnta FAR 6bino cosgaHne obLuein 0CHOBbI AN CaHKLMOHNPOBaHMS
NpOMbICITOBOM AeATensHocTn cynoB Coto3a 3a npegenamu aksatopumn Cotosa B Le-
nsix nogaepXkn 6opbobl ¢ HHH-NpoMbICNIOM 1 yryyLLeHNs KOHTPOMS U MOHUTOPUHTa
dnota Coto3a BO BCEM MUPE, a TaKKe YCINOBUIN AN OCYLLECTBEHMS pblOONOBCTBA
cyoamu TpeTbux cTpaH B Bogax Cotosa.

Mockonbky nonoxexus PernameHTta FAR yxe He cOOTBETCTBOBanu MexayHapoa-
HbIM 0bsi3aTenscTBaM U Lensam obuen nonutmkn EC B obnacTn pbibonoscTea, B 4acT-
HOCTM B 00NacTn KOHTPOMS 3a TaKOW AeATENbHOCTLI0, B Ka4eCTBE HEOTbEMIIEMOM Ya-
ctun pecpopmbl OPTT Komuncenst B 2011 1. npeanoxuna nepecMoTpeTb €ro noroXeHus,
KacawLmecs paspeLleHunii Ha pbiOHbIN MPOMbICEN.

Mpwn atom MHorne nonoxeHust PernameHta FAR He nmenu acHoctn 1 He corna-
COBbIBaNMCb C APYrMMM HOPMamu, B YaCTHOCTM C HOpMamu PernameHTa o KOHTpone
n PernameHtom HHH. CyuiecTtBoBano Ttakke oybnnpoBaHue Mexay pasnnyHbiMu

¢ EC B rmobansHom ynpaeneHun peibornoscteom // URL: http://www.webeconomy.ru/index.ph
p?page=cat&newsid=3667&type=news (aata obpawierus: 15.02.2019).

' MpeobpasoBaHue Hallero Mupa : lNMoBecTka AHS B 06nacTy yCTONYMBOTO pa3BUTUS Ha nepu-
on 0o 2030 r. NpunsaTa Pesontouuent 70/1 TA OOH // URL: https://undocs.org/ru/A/RES/70/1
(nata obpaweHnus: 15.02.2019).
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YPOBHSIMU ynpasneHus, NpuBosilee K HeCOrnacoBaHHOCTU U YCNOXHEHMIO NpoLec-
COB Bblauyv paspeLLeHnin Ha pbIOONOBHYIO AEATENbHOCTD.

Kpowme Toro, cnegyeT yuntbiBath, 4T0 PernameHT FAR 6bin npuHAaT o JluccaboH-
CKOro gorosopa U, xoTst dopmarnbHo nonHomoums EC B gaHHOM obnacTt He U3MeHu-
NNCb C MOMEHTA ero NPUHSATUS, Heo6xoaMMO ObINTO NPUBECTM €r0 HOPMbI B COOTBET-
CTBME C NOMNOXEHNAMM AOroBopa.

Mpun paccmMoTpeHnn Bonpoca N3MEHEHUS 1 JOMONTHEHNS AeNCTBYHOLLEro 3aKkoHoAa-
TENbCTBA, PErynNUPYHLLErO BOMPOCHI pa3peLleHnii Ha pbiIOONoBHbLIN NpomMbicen, Komuc-
CnSA OCTaHOBUIACh HA BapuaHTe NPUHATUS HOBOro PernameHTa ¢ paclumpeHHom cgpe-
poVi perynnpoBaHuns, KOTOPbIV BKIOYMM B €61 KpUTEPMU MPUEMITEMOCTM, CBA3AHHbIE
C NpefocTaBneHneM NMpAMbIX paspeLleHnia, 1 perynuposan BONpochl hpaxToBaHuUs.
B npoekT HoBoro PernameHTa Takke Obinn BKIKOYEHbI NMONOXEHUS, HaNpaBneHHble
Ha nNpegoTBpaLleHne 3roynoTpebneHnn npyu cMmeHe dnara. AToT BapuaHT Nnony4msn
HanbornbLUY0 NOAAEPXKKY, B TOM YMCIE CO CTOPOHbI FOCYAapCTB-4IIEHOB, NMEIOLLNX
OonbLUON BHELUHMI GONOT, Takux kak Vicnanus, ®panums, Moptyranus, Monbwa v Hu-
AepnaHabl, 60MbLMHCTBA accounaumin cyaoBnaaenbUeB 1 psaa HENPaBUTENbCTBEH-
HbIX OpraHn3aumm, 3aHMMaroLLMXCS BONPOcaMu OXpaHbl MPUPOAHBLIX PECYPCOB.

Mocne gnuTenbHOro nepuoga CorfnacoBaHnini U BHECEHUIA NPABOK Y JOMNOSTHEHWI
B NepBOHaYarbHbIi NPOEKT PernameHTa, ero paccMoTpEeHUS HauMOHanbHbIMK Napna-
MEHTaMu, 3auHTepecoBaHHbIMU MHCTUTYTamu EC, Ha ocHoBaHum OPEC, 1 B YacTHOCTM
ero cT. 43 (2), B cOOTBETCTBUM C OObIYHOM 3aKoHOAATENbHON NpoLleaypor PernameHT
Ne 2017/2403 6bin yTBepXaeH 12 nekabpsi 2017 r. Cosetom EC 1 EBponerickum nap-
nameHToM. PernameHT onybnukoaH B OcuumansHom xypHane Esponerickoro Cotosa
28 pekabps 2017 . 1 BCTYNMn B 3akOHHYyo cuny 17 sHeapsa 2018 r.'2

4. AHanus PernameHTta N2 2017/2403 n ero HoBennbl

Mo ceoen npaBoeon npupoae PernameHT Ne 2017/2403 npeacraensieT cobon 3akoHO-
AaTenbHbIV akT, KOTOPbI UMEEeT NPSIMOe AeNCTBME U NOANEXNT HENOCPEACTBEHHOMY
NPUMEHEHMIO Ha TEPPUTOPUK BCeX rocyaapcTB — uneHoB EC 6e3 HeobxognmocTu ero
UMMNIIeMeHTauMmM B 3aKOHO4ATENbCTBO rOCYAapCTB-4IIEHOB.

PernameHT coctont n3 npeambynbl, B KOTOPOWN yKa3aHbl OCHOBaHUSA W LIENn ero
npuHATUA, 48 cTaTen, NOAENEHHbIX Ha LWECTb Pa3aenos, a Takke NPUNoXKeHus.

Pasgen | yctaHaBnvBaeT npegMeT perynmpoBaHus AaHHoro PernameHTa, ero cBssb
C MeXayHapoaHbIM NpaBoM U 3akoHodaTenbCcTBoM Colo3a, a Takke NPUMEHSIEMYIO
B HEM TepMuHonoruto. Pasgen || PernameHTa pasgeneH Ha cemb rnaB M NOCBSALLEH

" Proposal for a Regulation of the European Parliament and of the Council on the sustainable
management of external fishing fleets, repealing Council Regulation (EC) No 1006/2008 //
COM/2015/0636 final — 2015/0289 (COD).

2 PernameHT B HacTosiLLiee BpeMsi eNCTBYET, Ha MOMEHT HaNUcaHns CTaTbl He MeeTCs Ka-
KMX-NBO AaHHbIX O ero OTMeHe Unn uaMeHeHuu. MpopabaTeiBaeTcs NpoekT PernameHTa
0 BHeceHun nameHeHun B PernameHT Ne 2017/2403 B CBA3M C NONUTUYECKUM NPOLECCOM
BbixoAa Benvkobputanum n3 coctaBa EC B 4acTu UCKNOYEHUS €ro AEACTBUS B OTHOLLEHNN
yKa3aHHOro rocyaapcrsa.
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npasunam Bblgayv 1 ynpaBneHnsi paspeLleHmsamMmn Ha pbibHbIV npoMbicen Ans pbibo-
noBHbIX cynoB EC, BegyLmx npombicen B Bogax, HAXo4sALWMXCs Nog CyBEPEHUTETOM
WK IOPUCANKUMEN TPETLEW CTPaHbl, NOA 3rMAON PErMOHaNbHON pbiBOX03SNCTBEHHOW
opraHusaummn (PPXO), no oTHowweHuto k koTopoin Coto3 ABNsAeTCs AoroBapuBaroLLeincs
CTOpPOHOW, B BoAax B npedenax unuv 3a npegenamu EC vnu B oTkpbITOM MOpe.

Pasgen Il PernameHTa perynupyeT npasuna BblAaun 1 ynpasneHns paspeLleHun-
SIMW Ha NpoMbIcen AN pbIBONoBHbIX CyA0B TPETLUX CTpaH B Bogax Coto3a, KOTopbIi
M3MeHUN 1 AO0NOMHUA aHanoruyHyto rmasy PermamenTta FAR. Pasgen IV («[daHHble
1 nHcopmauus») PernameHTa perynmpyeT Bonpochl (yHKLUMOHMPOBaHMSA 6a3bl 4aHHbIX
Coto3a OTHOCUTENbLHO BblAaHHbIX pa3peLLeHnii Ha NPoMbICioBble paboThbl, AoCTyna
K TaKMM JaHHbIM, UX 3aLLMTbI U YNPaBreHus, a Takke BONpockl nepegady nHgpopma-
L1 B AaHHOW cdhepe.

OTtoenbHbIV pasgen (pasa. V «Mpouenypbl, Mepbl Mo AeNernpoBaHUo U UMMIEMEH-
Taummy) NOCBSALLEH BONPOCcaM npeaoctaBneHms Kommcenm nosiHOMOYMIA MO NPUHATMIO
aenernpoBaHHbix akToB. Pasgen VI («3akntounTenbHble NonoxeHus») PernameHTa co-
OEPXKNT NOMNOXEHNS O ero BCTYNSeHnn B cuny n o6 otmeHe PernameHTta FAR, a Takke
nepexoaHble MONOXEHUS, KacatoLmMecs BPEMEHHOIO nepepacnpeeneHns poibonpo-
MbICIIOBbIX BO3MOXHOCTE.

Mpunoxexne k PernameHTty Ne 2017/2403 copepXnT nepeveHb MHdopmauuu,
KOTopas AOrmKHa NpeaoCTaBnATbCA 9KOHOMUYECKUMY onepaTopammn Ans nornyvyeHus
paspeLleHns Ha pbiGOMNOBHLIN MPOMbICEN.

Llenb PernameHta — copencraue obecnedveHmio OPI1 1 obLiemy perynvpoBaHuio
pbIGONOBHOIO NPOMbICIa Kak BHYTPW, Tak 1 3a npegenamu Bog EC, npy cobnogeHmm
MexayHapoaHbIx oba3aTtenscTB EC, B YacTHOCTU ycTaHOBNEHUE obLwmnx npaBumn nosny-
YeHUs 1 ynpaBneHns pa3peLleHnii Ha pbiGONOBHbIN MPOMbICEN PbIGONOBHBIM Cydam
EC un TpeTbux CTpaH, a Takke nopsaka B3aMMoaencTBmSA U pasrpaHnyeHmns NofnHOMo-
ynii opraHoB EC v rocygapcTe-4neHoB B AaHHOM obracTu.

PernameHT nepecmotpen cyllecTsytowne npasuna B PernameHTte FAR 1 cosgan
nocrnenoBaTenbHy0 HOpMaTUBHYO 6a3y, no3sonsioLwlyto Cot3y nyylle KOHTPOnMpo-
BaTb CBOWN BHELUHUA droT (HECKONbKO COTEH CyAoB) rAe Obl U B Kaknx Obl pamMkax OH
HK1 gencrteoBan. OH obecneynn paBHble YCNOBUS ANSA pasnnyHbIX OroToB, YTOObI
pbibonoBHbIv not EC, ocyliecTensawwmnin npomsicen 3a npegenavu sog EC, noa-
nagan noA AenCTBUE TEX XKe NpaBuil, YTO 1 cyaa TPETbUX CTPaH, BedyLime NpoMbICen
B Bogax EC.

PernameHT oCcHOBaH Ha NpuHUUNE OTBETCTBEHHOCTM rocyaapcTea dnara n ycra-
HaBMMBAET MONOXEHUSA, COrMacHO KOTOPbIM FOCY4apCTBO — YreH donara JOMKHO
OCYLLECTBIATbE MOHUTOPUHT CyAHa C Y4ETOM KpUTEPUEB NErMTUMHOCTM A0 TOrO, Kak
3TOMY CyaHy OyaeT paspelleH pbibonoBHbIM Npombicen 3a npegenamu Bog EC. Pe-
rmamMeHTOM BBEAEH psf BUAOB paspelleHuin rocyaapctsa — uneHa cdnara EC, BbI-
TeKawLWwnx n3 ABYCTOPOHHNX pbiGONPOMbICNOBLIX cornatleHmin EC n pernoHanbHbIxX
pbIOOX035MCTBEHHbIX OpraHn3aumin. Belgaya paspeLueHnst 4OMmKHa 3aBUCETb OT CO-
6ntogeHnst 6azoBoro Habopa obLLMX KPUTEPUEB MPUEMIIEMOCTM (B TOM YMCne CyaHo
He JOMMKHO ObITb BKIOYEHO B CMMCOK Cyao0B, 3aHuMatoLwmxcss HHH-npombicriom, npu-
HATeIM PPXO n (unu) EC).

locynapctBo — uneH dnara JomkHO obecneunTb, YToObl 4eATENBHOCTb PbIOONOB-
HOrO CyJHa OCyLLEeCTBMANach B BOAax MHOCTPaHHOIo NpubpexHoro rocygapcTea ¢ pas-
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peLleHnsa 3Toro NpMbpeXXHOro rocyaapcTea v nocre NpoBeAeHNst U NOATBEPKAEHUS
Hay4HOW OLIEHKN YCTOMYMBOCTM pbiGonoBHoro npombicna. Cyaa Coto3a AOMmKHbI BECTH
NPOMbICEN Ha U3NKWLLKaX, onpeaenseMbiX MHOCTPaHHbIM NPUBPEXHbLIM rocyaapCcTBOM,
UK Ha MUrpupytoLme Buabl, cobnogasa npasuna, yCTaHOBIEHHbIE AN 3TUX BUOOB
Ha pernoHanbHOM YpOBHE.

MHdopmauuns, cobupaemasi rocygapctsammn-dneHamm n npegocraensiemas Ko-
MUCCUN, JOIMKHA NO3BONSATbL Komumccnn BMewnBaTbCst B MOHUTOPUHE PbIBONOBHbLIX
onepauuii Bcex pbl6onoBHbIX cyaoB Coto3a B MoOOM KOHKPETHOM parioHe 3a npee-
namu Bog Coto3a B noboe Bpems. PernameHT CoaepXXunT HoBbIE NpaBuna, perynmpy-
toLLIME BOMPOCHI MPSAMbIX pa3peLleHnii Ha pbIGONOBHBIN NPOMbICEN (TaKKe M3BECTHbIX
KaK «4acCTHble cornalleHuns»), paxTtoBaHune cygos Corosa, um BBeAEHbI MepbI A4S
npenoTBpaLleHus 3noynoTpebneHnii npyu cMeHe dnara.

Takke B cooTBeTcTBUM C PernameHTom Ne 2017/2403 6bin co3naH 3nekTPOHHbIN
peecTp pa3pewteHunin EC Ha pbIO0NOBHbIVM NPOMbICEN, YacTb KOTOPOro AOCTYNHA Ans
06LLECTBEHHOCTM.

5. 3aknroyeHue

B uenom PernameHTt Ne 2017/2403 ycnewHo 3ameHun PernameHT FAR, nsmexus,
[OOMOSMHMB M OETANN3MPOBaB €ro NoroXeHUs, Kak ¢ Y4eTOM U3MEHEHUI, NPOM3oLLea-
wux B EC u ero 3akoHogaTtenbCTBe, Tak U C y4ETOM ONbITa, HAKOMIIEHHOTO C MOMEHTa
NPUHATUSA NOCNeaHero, B TOM YUCIe akLEeHTMPOBAaB BHMMaHME Ha criabbix CTOPOHaxX
1 NpaBoBbIX Npobenax, BbIABMBLUMXCS B NOcneayLme rogbl nocne npuHatusa Perna-
MeHTa FAR B perynuposaHun gaHHon cepbl, Npy 3TOM OA4HOBPEMEHHO 3aKpenuBe
n bonee 4eTko o4epTMB KoMneTeHumto EC B gaHHon obnacTu.

PernameHT obecneunn eamHoobpasHoe NpYMeHeHe NPaBuI Bbl4a4um paspeLLeHuin
Ha pbIOONOBHbLIV NpoMbICEN Ha Bcen TeppuTtopumn EC, 4To co3gano paBHble yCrnoBus
ans Bcero cnota EC, gericteytowlero 3a npegenamu Boa EC. Npu aTom cTOUT OTMeE-
TWTb, 4YTO Bonee cTporunii MoHUTOpUHr dorota EC 3a npegenamu Bog EC cnocobeTry-
€T yny4LleHno ynpaBneHns pbibonoBcTBOM 1 obecneyeHunto 6onbLUen yCTONYMBOCTH
pbIGONPOMbICIIOBbLIX PECYPCOB, YTO, B CBOK O4MepeLb, BHOCUT CBOW BKIa B 3KOMOMUIO,
CBSI3aHHYIO C 3aLMTOM XMBOW MOPCKOW cpeabl.

Ynyudwas koHTponb Hag cyaamu Coto3a, npegnaraemoe PernameHToM perynmpo-
BaHMe 6e3ycnoBHO cnocobCTBYET CO3AaHM0 HA MEXAYHAapOOHOM YPOBHE 3TanoHa
B OTHOLLEHUW YNPaBEHNS N KOHTPOISA 3@ BHELUHUMU prioTamu U, crieqoBaTernbHO,
ynydLLeHnto rnobansHoro ynpaeneHnsi pblGonoBHbIM NMPOMbBICIIOM.
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SOME FEATURES OF THE RIGHTS CHANGE
AND TERMINATION OF THE CONTRACT

Abstract. The article discusses some features of the rights to change and ter-
minate the contract. Considered: agreement on amendment and termination
of the contract, termination of the contract by a court decision and unilateral
refusal to perform the contract as a basis for modification and termination of
the contract. The author notes that the main feature of the institution of change
and termination of the contract is the will of the parties to the contract, which
determines the chosen method of termination of obligations. It is proved that
the structure of subjective rights in establishing the legal regime of change
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and termination of contracts differs from the structure of subjective rights in
their theoretical representation. It is concluded that the termination of the
contract should be distinguished from the termination of obligations (includ-
ing the contract), and it is also justified that the right to change and terminate
the contract should be recognized as one of the types of rights to protection.
Keyword: Contract, termination, amendment, contract, agreement, judgment,
unilateral refusal to perform the contract, termination of the obligation, power,
subjective right, freedom of contract.

a3BuTUE MHCTUTYTA rpaKgaHCKO-NPaBOBbIX AOrOBOPOB OKa3bIBAET CYLLECTBEH-
HO€ BnusiHME Ha (DOPMMPOBAHNE MOAENEN B3aUMOAENCTBUSA CyOHEKTOB rpax-
[AHCKO-NPaBOBbIX OTHOLLEHUN.

OCHOBaHNS N3MEHEHUS N PACTOPXKEHUS rPaXK4aHCKO-NPaBOBbIX JOrOBOPOB Kak
CLENKM B OMHAMVKE JOTOBOPHbIX 0653aTeNbCTB ABNSATCSA 3aBepLUAOLLMMU SreMeHTa-
MW CINOXHbIX (PAKTUYECKMX COCTABOB, B KA4E€CTBE HaKOMUTENbHbIX 3ITEMEHTOB KOTOPbIX
BbICTYNatoT, C OAHOW CTOPOHbI, TPAHC(OPMMPYIOLLIMECH IKOHOMUYECKUE, cCoLmaribHble
WK1 VHblE MHTEPEeChl CTOPOH 06s3aTenbCTBa, a C APYrori — pa3HoobpasHble HapyLue-
HWUS1 UICNOIHEHWS 06a3aTenbLCTB 0OAHON U 06enmn ctopoHamu gorosopa. CTOPOHBI
[0roBopa CaMoCTOSATENbHO Ha OCHOBaHWM MpUHLUMNA AUCNO3UTUBHOCTU n3bnpatoT
cnocob 3alnTbl NpaB U MHTEPECOB B COOTBETCTBUM C Hanbornee npuemnembiMu ans
HMX YCNOBUSAMU B KaXKO0W KOHKPETHON CcUTyaumu.

KOpuanyeckue akTbl-4ericTBusa B oopMe puanyeckmx akToB, BbiCTynatoLwmue
OCHOBaHMWSAMU PACTOPXKEHNS UM N3MEHEHUSI OrOBOpa, NPEACTaBNsAT cobon npaBo-
MEpHbIE AesiHUS, OHM 06nagatoT BbIpaXXEHHOW BONEBOM COCTaBNsALLEN (OQHOCTOPOH-
HIOKO MPU OTKa3e OT UCTIONHEHUSI U NPU NCKOBOM TpeboBaHUM NnMbo ABYXCTOPOHHEN
Mpu COrnaLleHn CTOPOH) U UMEKT LieNbio NpeKpaLLeHne JOroBOPHbIX 00A3aTenbCTB.
VIMeHHO yKasaHHble topuamndeckue akTbl NpMBoAAT NMBO K NpekpalleHnto obsi3aH-
HOCTW B MPOCTOM 0053aTenbCTBE, NMMOO K NPEKPALLEHMIO YacT 0BA3aHHOCTEN UK
BCeX 06513aHHOCTEN OAHOBPEMEHHO B CNOXHOM 0053aTenbCTBE U, Kak CNeacTBueE,
K pacTOpXXeHMWIo Unn nameHeHuo gorosopa. lNocneactenst BO3AeNCTBUS OCHOBAHNI
pacTOpXEeHUsi AOroBOpa Ha JOrOBOPHOE OTHOLLEHUE AENCTBYHOT aBToMaTuyeckmn’, npu-
BOAS K €ro paCTOPXEHUIO NN N3MEHEHUIO.

OcHoBaHueM Onsi paCTOPXKEHUSA U M3MEHEHUSI JOroBopa Ha OCHoBaHuM . 1 cT. 450
'K P® Bcerga aBnseTca paktn4eckuin coctaB ¢ NocnenoBaTefibHbIM HAKOMMEHNEM
3NEeMEHTOB, NPV KOTOPOM HaKOoMMeHNe OgHOro afeMeHTa OTKPbIBAET HOPUANYECKYHO
BO3MOXXHOCTb HaKOMMEHNsA CneayoLlero u T.4., noka He byayT HakonmneHbl BCe aneMeH-
Tbl pakTU4eckoro cocrasa. B. b. MicakoB obpallaet BHMMaHWE Ha TO, YTO MOCKOSbKY
«HaKOMNMEeHNe KaXX4oro afieMeHTa BrieyeT NpaBoBoe nocneacTame (OTKpbIBAETCS opn-
Anyeckasi BO3MOXHOCTb HAaKOMSEHNS CrieaytoLero anemMeHTa), To BCe 31eMeHTbI dhak-
TMYECKOro cocTaBa SIBMATCS opuanyecknmm dpaktammy»?. B dpakTnyeckmx coctaBax

T Cm.: Hosuukul M. b. Coenkn. Nckosas agaBHocTb. M. : FOpua. nut., 1954. C. 50—52 ; AHcoH B.
[HorosopHoe npaso / nep. ¢ aHrm. M. : FOpug. nut., 1984. C. 305.

2 Ucakoe B. b. daKkTn4eckuin cocTaB B MEXaHM3ME NPaBOBOrO PerynupoBaHns / Nog pea.
C. C. Anekceesa. Capartos : M3ag-Bo Caparosckoro yHusepcuteta, 1980. C. 33—36.
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N3MEHEHMNS N PacTOPXXEHWSA [OroBopa no CorfalleHnio CTOPOH caMo cornatleHune Kak
caenka (ropyanyeckuii akT) BbINOMHSET POrb 3aBepLUAtOLLEro ANemMeHTa, 3a UCKMIo-
YeHueM criyyasi MMPOBOTO COrfaLleHuns, rae, Kak ykasblBanoch Bbille, 3aBepLuakoLwnm
3MemMeHTOM ABNAETCa onpeaeneHve cyga ob yTeepKaeHun Takoro cornatleHns. Ha
npakTuke CTPYKTypa paccmaTpmBaeMbIx pakTYecKkmx COCTaBOB MOXET ObiTb O4EHb
pa3HoobpasHa.

[Mpn n3MeHeHnn 1 pacTopXXeHn JoroeBopa cornalleHnemM ero CTOpoH BCe yCrio-
BMSA TpaHcdopMaummn 1 npekpalleHns 06s13aTenbCcTBa B3aMMHO COrnacyoTcs ero CTo-
poHamn. OQHOCTOPOHHMI OTKa3 OT UCTONHEHUsT OrOBOPa OCYLLECTBMASAETCH TOMNbKO
B CNny4asx, BXOOALMUX B UCKITHOUUTENbHbIV NEpeYeHb, YCTAHOBMEHHbBIN 3aKOHOM, Npu
KOTOPbIX MPUMEHEHNE 3TOr0 OCHOBaHNS BO3MOXHO. CyaebHoe pacTopXeHue unm ns-
MEHEHME JoroBopa B COOTBETCTBMM C M. 2 CT. 450 'K P®, kak 1 0QHOCTOPOHHUI OTKa3
OT MCMOIMHEHNs JOroBopa, OCYLLECTBMNSAETCH B OAHOCTOPOHHEM NOPSAAKE U BO3MOXHO
npu ABYX TMNax HapyLUEHWUIA: NPy CyLLECTBEHHOM HapyLLUEHWUN YCIOBUIA JOroBopa 1 npu
HanMuuM HapyLIEeHWU, NPegyCMOTPEHHbIX JOrOBOPOM UMM UCHEPTMbIBAKOLLMM NEPEYHEM
K P® 1 nHbIX 3akOoHOAATENbHbIX aKTOB.

Oco6bIM topuanyecknm akTom, Npy KOTOPOM BO3MOXHO MPUMEHEHNE CyaebHo-
ro peLleHns B Ka4ecTBe OCHOBAHUS U3MEHEHUS N PacTOPXKeHNs [OroBopa, SBNAeTcs
pasHOBUOHOCTbL COObLITUSA B BUAE CYLLECTBEHHOIO N3MEHEHMUS 0OCTOSATENLCTB. V3me-
HeHne 06CTOATENbCTB NPU3HAETCS CYLLECTBEHHbIM, KOrga OHY M3MEHUINCh HaCTOMb-
KO, 4TO, ecnu Bbl CTOPOHBLI MOFMN 3TO pa3yMHO NpeABUAETL, AOTOBOP BOOOLLE He Obin
Obl UMK 3aKNoYeH UM 6bin Obl 3aKN0YEH Ha 3HAYUTENBHO OTNMYAKOLLIMXCS YCIIOBUSX
(n. 1 ct. 451 TK PO).

Ocoboe mecTo 3akoHoAaTenb yaenun nocneacTBnaM U3MEHEHNs Y PaCTOPXKEHNS
[A0roBopa, yCTaHOBMB AJ151 €70 CTOPOH OBLLWI 3anpeT Ha BO3BPaT TOro, YTO BbINo uMm 1c-
MOMHEHO No 06a3aTeNnbLCTBY A0 MOMEHTA U3MEHEHUS N PACTOPXXEHUS A0roBopa, ecnmv
MHOE He BbINo YCTaHOBNEHO 3aKOHOM UMK cornalueHnemM cTopoH. CTopoHa Joroeopa,
nocTpagaBLuas B pe3ynbsrare ero UsMeHeHns Unu pactopXXeHns, Bnpase TpebosaTb BO3-
MeLLEeHNS YObITKOB, MPUYMHEHHBIX U3MEHEHMEM UM PACTOPXKEHNEM OTOBOPA, TONBbKO
B CInyyae, ecrnm 0CHOBaHWeM TpaHcopMaLmm Unm npekpaLLeHns 4oroBopHoro obssa-
TenbCTBa CY>KWIO CyLLEeCTBEHHOE HapyLleHne ycrnosuii gorosopa (n. 5 cT. 453 TK P®).

CyluecTBeHHOE HapyLLeHWe YCroBuii JOroBopa Takke MOXeT ABUTbCS OCHOBaHUEM
AN ero USMEeHeHUs UM pacTOPXXEHUS B OAHOCTOPOHHEM Mopsake nyTem peanusa-
LM npaBa Ha OOHOCTOPOHHUI OTKa3 OT UcnonHeHus gorosopa (n. 3 ct. 450 [K PO),
HO TONbKO B Cy4asx, KOTOpbIE YCTaHOBIEHbI B 3aKoHe unu B gorosope. Kak npaswuno,
3aKkoHoAaTernb B AaHHbIX CUTyaUUsX AaeT TOYHbIE KpUTEepUanbHble XapaKTEPUCTUKN
HapyLleHWs, nognagaroLLero nod NpusHaky CyLwecTBeHHOro. TakoBbl, Hanpumep, Npu-
3HaKW CyLLECTBEHHbIX HapyLLeHW TpeboBaHWi K kayecTBy TOBapoB (M. 2 CT. 475 K PP)
U CyLLIECTBEHHbIX HapyLUeHun gorosopa noctasku (M. 2 n 3 cT. 523 MK PP). OaHako 3a-
KoHOoAaTenb He YyCTaHaBMNMBAaET KPUTEPUM CYLLLECTBEHHOCTM HAPYLLEHUS B UHBIX TUNaxX
[OrOBOPHbIX KOHCTPYKLIMIA, HanpMmep B 4OroBOpax O BbINOMHEHWUM paboT, pe3ynsTatom
KOTOPbIX TAKKe MOTyT SIBNSATbCS MaTtepuarnbHble LeHHocTH. XKenatenbHo 6bino 6bl onpe-
AenvTb Takne Kputepun, ocobeHHO B JoroBopax noapsaa u Tem bonee B JoroBopax
ObITOBOrO Noapsiaa, B KOTOPbIX OAHOM 13 CTOPOH BbICTYMNAET rpaXaaHnH-NoTpeduTens.

Mpun onpegeneHny cygamm CyLLEeCTBEHHOCTU HapyLLEHUs [OroBopa No OCHOBAaHW-
am n. 2 cT. 450 'K P® nm HeobxoaMmo npuHMMaTh CripaBeanvBble PELLEHUs], KOTOPble
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Kak MOXHO 6onee nosnHo oTpasaT TpeboBaHNe CoOpa3MePHOCTU HapyLLEHWS Mepe npu-
MeHSeMOl OTBETCTBEHHOCTM Ha OCHOBE NpuHUMNa crnpaseanueocTu. [oatomy npu
onpeaeneHnm 060CHOBAHHOCTUN UCMONb30BaHMSA KPeaMTOPOM Takoro cnocoba 3awunThbl,
Kak pactopxeHue, cyaebHbIM NHCTaHLMAM NPUXOOUTCS KOMMIEKCHO OLeHMBaTbL BCe
dakTopbl, KoTOpble TpebyeT cnpaBeanMBOCTb B 06LLENPaBOBOM CMbICTIE.

[Mpun oueHKe CcyLeCcTBEHHOCTN HapyLLeHUs Cya OOSMKEH NpMHMMaTh BO BHMMaHue
pasHoHanpaBeHHble hakTopbl, B TOM YUCIe 3HAYUTENBbHOCTD yuiepba OT HapyLle-
HWUA, NPeaBUOUMOCTb HEFaTUBHBIX MOCNEACTBUIA HapyLLeHNs, CTeNeHb NCNOMHEHHO-
CTU JOroBopa K MOMEHTY €ro pacTopXXeHusl, HeA0OPOCOBECTHOCTb 1 BUHY OOSMKHUKA,
[06pOCOBECTHOCTb KPEAUTOPA, YacTOTY NOBTOPSEMOCTM HapPYLLEHWUsi, 0COBEHHOCTU
NpaBoBOW NPUPOAbLI oroBopa (Hanpumep, NyOnuYHbIA, BCTPEYHbIA nnu dugyumap-
HbI €ro XxapakTep), NoBeAeHVEe HapyLLIMTeNs B OTBET Ha NPEANOXEeHNe O pa3peLue-
HWMW KOHpNMKTa No 060KAHOMY COorfaculo Ha ocHoBaHuM N. 2 cT. 452 MK PO, cteneHb
HEeYyCTpaHUMOCTM HapyLueHus un ap. OKoHYaTenbHoe peLleHne OOMKHO BbIHOCUTLCS
C YYETOM BCeX YKa3daHHbIX (pakTopoB. [1py 3TOM, yunTbiBas X pasHoOHanpaBneHHOCTb,
CYL OOMMKEH HaxoauTb Hanbonee cbanaHCUPOBAHHOE U B3BELLUEHHOE PELLEHUE.

B oTnnume ot aByx ApyrMx cnocoboB pacTOpXKEHUsI UM U3MEHEHMS [OroBOpa,
npaBoBOE PEryrnmpoBaHne U3MEHEHUS U PacTOPXKEHWS JOroBopa nyTeM O4HOCTOPOH-
Hero oTkasa OT ero UCMOTHEHUSA OTIIMYAETCH CYLLECTBEHHbIM HEOOCTATKOM, TaK Kak OHO
He npegycMaTpmBaeT HU onpeaeneHHoro nopsaka AencTBMn CTOPOH, HanpaBneHHbIX
Ha NpekKpaLleHre nnm n3MeHeHne JOroBOpHOro oba3aTenbCcTBa, HU TOYHOrO MOMEHTA
€ro U3MEHEHNs UNN PaCTOPKEHNS 1, KPOME TOro, B HEKOTOPbIX Cryyasix BoobLue oo-
MyCKaeT OHOCTOPOHHMI OTKa3 OT UCMONHEHUS JOrOBOPa NpU OTCYTCTBUM KakUx-nnbdo
Cepbe3HbIX K TOMY OCHOBaHU «B fntoboe BpeMsiy.

OLHOCTOPOHHUI OTKa3 OT UCMOSTHEHMS LOrOBOpPa — CaMbll K KOH(IUKTHBIA» U3
BCEX YCTAHOBMEHHbIX 3aKOHOAAaTENeM OCHOBaHU N3MEHEHNSI U PACTOPXEHWNSI JOrOBO-
pa. OTO CBA3aHO C ero CyLHOCTHbIMU OCOBEHHOCTAMMN: OOHOCTOPOHHMM XapakTepoMm
OeViCTBUIA YyNPaBOMOYEHHOW Ha OTKa3 CTOPOHbLI OroBOpa, OTCYTCTBUEM TpeboBaHuMi
0 HeobXx0aAMMOCTM OTKa3blBaKOLLENCA CTOPOHbI NPEANPUHATL YCUNUS AN pa3peLueHus
NPOTMBOPEYNIA MyTEM MPUHATUSA COrnaLLeHns 06 N3MEHEHUN U PACTOPXKEHMMN O0ro-
BOpa, OTCYTCTBMEM NOTPEOHOCTN 0OpaLleHms B cyaebHble MHCTaHLUMN.

B cooteeTcTBMM CcO CT. 12 K P® nameHeHne n npekpalieHne npaBoOTHOLLEHMWS
NPU3HaETCH OAHUM M3 CNOCOBOB 3aLLUThI rpaXaaHCcKMX npas. Becb MHCTUTYT n3MeHe-
HWUS1 N PaCTOPXXEHWsI [OoroBopa, NPeaycMoTpeHHbIn M. 29 'K PO, HOCUT BbIpaXXeHHY0
OXPaHUTENbHYIO HaMpaBEHHOCTb, 06ecneyrBas 3awnTy NPaB 1 3aKOHHbIX MHTEPECOB
CTOPOH 065a3aTeNbCTBEHHBIX OTHOLLIEHNN.

Mcxogsa u3 atoro, Nnpaesa Ha U3MEHEHUe U pacTopXXeHue SoroBopa cnegyert npu-
3HaBaTb B Ka4ecTBe OAHOM U3 pa3HOBUOHOCTEN NpaB Ha 3awuTy. o cBoen npaBoBOM
CYLLIHOCTM MpaBa Ha U3MEHEHWE N pacTOpPXKeHWe AOoroBopa NpeacTaBnsaT cobon Bua
CyOBEKTMBHbIX NMPaB, HaNpaBIeHHbIX Ha 3aLUTY UHTEPECOB OAHON unun obeunx (He-
CKOIbKMX) CTOPOH goroeopa. Kak n nioboe cyObekTnBHOE NpaBo, NpaBo Ha U3MEHEHUNE
N pacTopXKeHue JoroBopa BKoYaeT B cebsl Heckornbko npaBoMounii. C. C. Anekcees
BbIOENSAN TPY Buaa NpaBOMOYMI, BXOAALLMX B COCTaB CyObLEKTMBHOMO npasa: npaBo
TpeboBaHUsi, NPaBO Ha NONOXMTENbHbIE AEUCTBUS, NPUTA3aHmne®.

3 Anekcees C. C. O6wwas Teopus npasa : B 2 T. M. : lOpua. nut,, 1981. T. 2. C. 118.
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Cneundukon npas, CBA3aHHbIX C UIBMEHEHNEM U PACTOPXKEHNEM FPaXK4aHCKO-
NpaBoOBbIX JOrOBOPOB, ABMSAETCA UX 00513aTeNbCTBEHHAsA npyupoaa, obycnoBneHHas
OTHOCUTESbHBIM XapakTepoM AOrOBOPHOrO NPaBoOOTHOLLEHMS. B CBA3KN C 3TUM CTPyK-
Typa CyObEeKTUBHbIX NPaB Npu YCTAHOBMEHUM NPABOBOro peXmMMa U3MEHEHMS U pac-
TOPXXEHUSA JOTOBOPOB HECKONbKO OTNIMYAETCH OT CTPYKTYpbl CyOBbEKTUBHOIO Npasa
B OOLLENPMHATOM TEOPETMYECKOM UX NpeacTaBneHnn. To CBSA3aHO C AMCMNO3UTMB-
HbIMW Ha4anamu rpaxaaHcKo-NPaBoBOro MeToAa peryrnmpoBaHms 00LLECTBEHHbIX OT-
HOLLEHWI, KOTOPbIN NPegoCTaBnseT CTOPOHaM 4OroBopa BO3MOXHOCTb AENCTBOBATb
CBOeW Boneu n B cBoeM nHTepece (n. 2 ct. 1 FK P®).

[MoaTomy npaBa Ha U3MEHEHWNE 1 pacTopXXeHWe JoroBopa, KPOMe NpaBoOMOYMI Ha
aKTMBHbIE OEeNCTBUSA, NpaB TPeOOBaHUS 1 NpaB NpUTS3aHMs (BO3MOXHOCTU obpalLe-
HWS 3a cyaebHON 3aWwnTon), BKOYatoT B cebsi npaBoMo4me Ha cBobody Aorosopa,
KOTOPOE MO3BONSAET N3MEHUTb UMM PACTOPrHyTb JOrOBOP B 0COOOM nopsigke nyTem
COBEpPLLEHNS COBMECTHbIX COIacoBaHHbIX aKTUBHbIX AencTBuiA. Cneundundeckuin
Xapaktep NpaBOMOYUN, NPeaoCcTaBnseMblX HOPMOW-NPUHLMMIOM, KOTOPOWN ABMSETCA
npvHLUMN cBO6OALI AOroBOpa, NO3BONSET BbIAENATH UX U3 BCEX MHbIX NPABOMOYMI Ha
3awmTy. B gaHHOM cnyyae 3awmra ocyLLecTBSETCA NyTeM COBEPLUEHMS COBMECTHbIX
B3aUMOBbIFOAHbIX Y B3aMMOCOracoBaHHbIX 4ENCTBUNA.

Pa3paboTymkn COBpEMEHHOM KOHLIENLIMM IPaXAaHCKOro 3aKoHOAATENbCTBA NoaYep-
KMBAIOT, YTO HAJEeNeHne CTOPOH NPaBoM Mo COOCTBEHHOW BOSIE HE TOMbKO 3aKnoyaTb
[OOroBOp, HO M onpeaenaTb ero AanbHenwy cyabby, B TOM Yncne no CornalleHunto
Mexay coboi pellaTb BONPOChI, CBA3AHHbIE C €r0 PACTOPXKEHMEM UM U3MEHEHMEM
OTAENbHbIX YCNOBUIA [IOrOBOPA, SBMSIETCA OAHUM U3 BbIpaXKeHU npuHLmna ceoboapl
porosopa. [o3ToMy NPUMEHNTENBHO K YKazaHHOMY CNocoby M3MEHEHUS Unu pac-
TOPXXEHUSA AOroBopa 3akoHodaTenb n3beraeT onpeaeneHns OCHOBaHWUA 1 nopsiaka
N3MEHEHNS UM PaCcTOPXXEHUSA JOrOBOpa, MMes B BUAY, YTO MO CBOEMY COrMaLleHNto
CTOPOHBbI Brpase B NMtobOM criyyae u Bo BCSIKOE BpeMS NPeKpaTuTb UM U3MEHUTb 0-
roBOp, €CNnu TONbKO MHOe He npegycMoTpeHo K P® (Hanpumep, cT. 430 TK PO, n. 4
cT. 817 TK P®), opyrMmun 3akoHamMu U JOroBOPOM.

Takmm obpa3om, cocTaB CyObLEKTUBHOIO NpaBa Ha U3MEHEHUE U pacTOpPXKeHUe [0-
roBopa COCTOUT He U3 TPEX, a U3 YETbIPEX NPaBOMOYMIA: NpaBa CBOOOAbLI 3aKMOYEHS
[OroBopa, npaea Ha MNornoXuTenbHble AEACTBUS, NpaBa TpeboBaHUSA 1 NPUTA3aHKS,
T.e. NpaBa 06paTUTLCSt B KOMMETEHTHbIE FOCYAapPCTBEHHbBIE OpraHbl C LIEMbI OCYLLECT-
BrneHus cynebHom 3awwmTbl CBOMX npaB. Peannsaumsa Bcex ykasaHHbIX MPpaBOMOYMN
OCYLLECTBNAETCH B COOTBETCTBUM C OCHOBHbIM MPUHLMMNOM FpaX4aHCKO-NpaBoBOro
perynmpoBaHus — MPUHLMNOM AUCMO3UTUBHOCTMU.

CyLecTBEHHON OCODEHHOCTBLIO NMPaB Ha M3MEHEHUE U PACTOPXKEHWE JoroBopa
ABMAKOTCA UX hakyNbTaTUBHBIN XapaKTep U HEBO3MOXHOCTb MX CyLLECTBOBaHUSA BHE
[OroBOPHOro 0b6s3aTenbCTBa. BbluneHnTb NpaBo Ha M3MEHEHME N pacToOpXKeHUe A0-
roBopa n3 BCEro CoaepkaHunsi 0683aTenbCTBEHHOrO NPaBOOTHOLLEHNSI HEBO3MOXHO
(B0 OHO He cyLlecTBYeT BHe 00653aTeNnbCTBA U, HANPUMEP, HE MOXET NepeaaBaThCs
oTaenbHo). OgHako 3T NpaBa, HECOMHEHHO, HOCAT XapaKTep MMEHHO CybbekTmB-
HbIX NpaB. ATO NOATBEPXKAAETCA TEM, YTO BO3MOXHOCTb U3MEHEHMUS N PACTOPXKEHUS
A0roBopa ABNAETCH OPUANYECKON U 3aKOHOM MW SOroBOPOM onpeaenseTca Mepa
3TON BO3MOXHOCTU. CrnegoBaTenbHO, 3TO CyObeKkTMBHOE nNpaBo. B 1o e BpeMs 310
npaBo peanuayeTcs NOCPEACTBOM AENCTBUA YyNIPaBOMOYEHHOW CTOPOHbI (NepPeroBo-
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pbl C KOHTPAreHTOM MNpwW CorfaLleHn CTOPOH, OAHOCTOPOHHWIA OTKa3 OT UCTMONHEHUS,
npeabsBneHne npasa TpeboBaHNs 06 N3MEHEHUW UM PACTOPXKEHNM 4OroBOpa, NPeab-
SIBMEHNe NCKOBbIX TpeboBaHui).

Takum o06pa3om, NpaBo Ha N3MEHEHME 1 PaCTOPXXEHME AOroBopa sIBNSETCS pas-
HOBWAOHOCTbIO CyOBHEKTUBHOIO NpaBa, CyLLeCcTBYeT 000COBNEHHO BHYTPM LOTOBOPHO-
ro ob6s3arenscTBa U peanuayeTcs No yCMOTPEHUIO NpaBoobnaaaTens Ha OCHOBaHMM
npvHUMnNa ANCNo3UTUBHOCTMW.

B coBpemMeHHOM 3akoHe npeayCMOTPeH ABYXYPOBHEBLIN BapuaHT HageneHus
NPaBOMOYMSIMU, CBA3AHHBLIMU C UBMEHEHMEM U pacTop)keHnem gorosopoB. OH 3a-
KINtoYaeTcsi B NpegoCTaBneHnM BO3MOXHOCTM YNIPaBOMOYEHHOW CTOPOHE AoroBopa
npeabsaBnUTb TPEOOBAHMSA ABYX YPOBHEN: «KMATKOE» U «kKecTkoey. «Markoe» TpeboBa-
HMe (MpaBoMOYME NEPBOrO YPOBHS) U «XeCTKoey» TpeboBaHme (NpaBoMo4vme BTOPOro
YPOBHS1) — 3TO NOHATUSA 0bpasHble. I B TOM 1 B pyrom criydae no npaBoBOW NpUpo-
e — 370 npaBoMo4us TpeboBaHus, BXogsLLME B COCTaB CyObeKTMBHOIO Npasa Tpe-
6oBaHWs 06 M3MEHEHUN NN O pacTopXeHun gorosopa. OHKU OTNMYATCS CTEMNEHBLIO
Cunbl NPaBOBOro BO3AENCTBMS Ha KOHTpareHTa gorosopa.

CyLecTBeHHOe 3Ha4YeHVe UMEET NpaBoBasi Npupoaa 06a3aTensCcTBa, KOTopasi MOXET
npegnonaratb, YTO NMOCMe COBEPLUEHUS COEMKN MO PaCTOPXKEHWIO JOroBopa obsizaTenb-
CTBO MOXET NPOJOMKaTh CYLLECTBOBATb 4O MOMEHTA HaZNeXallero UCNonHeHus obs-
3aHHOCTEN. B cOOTBETCTBMM C 3TUM MO 06LLEeMY NpaBuiy yCroBms AOroBopa, KOTopble
B CWITy CBOEV NpMpoabl NpeanoraratoT X NpUMEHEHUE 1 MOCIe PacTOpXeHWs JoroBopa
(Hanpumep, rapaHTuiiHble 0653aTeNbLCTBA B OTHOLLEHMM TOBApPOB M paboT no pac-
TOPrHyTOMY BMOCINEACTBMMN JOTOBOPY; YCIOBME O PACCMOTPEHUM CMOPOB MO LOrOBOPY
B TPETENCKOM Cyae, CornalleHns 0 NoACcyaHOCTH, O MPUMEHUMOM Mpase U T.M.) Nnbo
HanpaeneHbl Ha PerynnpoBaHMe OTHOLLIEHUI CTOPOH B NEPMOZ Nocre pacTopKeHns (Ha-
npumMep, ycrnoBus O NOpsiAKe Bo3BpaTa npegmeTa apeHbl Nocne pacTopKeHUst A0roBo-
pa, 0 NopsiaKe Bo3BpaTa ynnadeHHOro aBaHca U T.M.), COXPaHsItoT CBOe AENCTBME U MO-
crie pactopxeHusi gorosopa. CornalleHnemM CTOPOH MOXKET OblTb YCTaHOBMEHO MHOE®.

Pedopmuposarue MK PO cyliectBeHHO pacumpuno AMCNO3UTUBHOE YCMOTPEHMe
CTOpOH aoroopa. OCOBEeHHO 3TO KOCHYNOCh BOMPOCOB pacLUMPEHUs AENCTBUSA NPUH-
uuna ceoboabl 4OroBopa, YTO HALLSIO CBOE OTPaXXeHUe B MPUHATUN NOCTAHOBIEHUS
MneHyma Beoiciero ApoutpaxHoro Cyna P® ot 14.03.2014 Ne 16°, koTopoe, XOTS Ha-
NPSIMYIO N HE KAcaeTCs PaCTOPXKEHMS AOroBopa, CoOAEPXMT B cebe OCHOBHbIE NpaBo-
Bble MO3ULMK, YTOYHSAKOLWNE 00LmMe NpuHLUMnbl cBo6OALI 4OrOBOPA, YCTAHOBMEHHbIE
B CT. 421 TK PO.

B cooTBeTCTBUM C COBPEMEHHBLIM TONTKOBAHMEM NPUHLMNA CBOOOAbLI AoroBopa
CTOPOHbI COrMaLleHns 0 pacTopXXeHUn gorosopa, cobniogas Bce obwme orpaHuye-
Husa ceoboabl 4OrOBOPA, ONpeaeneHHble B nocTaHoBneHun lNneHyma Boicwero Apou-
TpaxHoro Cyna P® ot 14.03.2014 Ne 16 (n. 2), BnpaBe caMOCTOATENbHO YCTAaHOBUTb
nocnencTBus ero pacTOPXKEHWs!, OTNIMYHbIE OT NPeayCMOTPEHHbIX 3aKOHOM.

4 MoctaHoBneHue MNneHyma Boicwero ApbutpaxHoro Cyaa P® ot 06.06.2014 Ne 35 «O no-
cnepcTBusiX pactopxeHust gorosopay. M. 3 // BecTHuk Boicwero ApbutpaxHoro Cyna Po.
2014. Ne 8.

5 TMoctaHoBneHue MneHyma Boicwero ApbutpaxHoro Cyna P® ot 14.03.2014 Ne 16 «O cBo-
6oae pgoroeopa 1 ee npeaenax» // BectHuk Beicwero ApbutpaxHoro Cyga P®. 2014. Ne 5.
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Mpu onpeneneHnM MOMEHTa pacTOpPXKEHWs 4oroBopa Heobxoaumo pykoBOACTBO-
BaTbCA nNpasunom n. 3 cT. 453 K P®, B cOOTBETCTBUN C KOTOPbLIM B Crlyvae nsme-
HEHWSI UMW PacTOPXKEHUs1 AOroBopa 0b6A3aTenbCTBa CHUTAKOTCS M3MEHEHHBIMU UK
npekpaLLeHHbIMM C MOMEHTAa 3aKIIYEHNsT CornaLleHnst CTOPOH 06 M3MEHEHUU unu
O pacTOpPXeHWM A0roBopa, eCriv MHOe He BbITEKaeT U3 CornalleHus Uiy xapakrepa
N3MEHEeHUs1 JOroBopa, a Npyu M3MEHEHUN UNN PACTOPXKEHNUM AoroBopa B cyaebHoMm no-
psinKe — C MOMEHTa BCTYMIEHMS B 3aKOHHYHO CUIY peLleHns cyaa 00 U3MeHeHnn nnm
0 pacTopxeHuu gorosopa. [Jo HacTosLWero BpeMeHn 31a HopMa He pernaMmeHTupyeT
MOMEHT MpeKpaLleHnst 4eMCTBUSA OrOBOPA B Criydae ero U3MEeHEHUst Unv pacTopKeHus
nyTemM NpMMeHeHNsi O4HOCTOPOHHETO OTKa3a OT UCMONHEHNSA AOroBOpa, a Takke OCTaB-
NAeT BHE Nons NpaBOBOro perynimpoBaHns NOCNeacTBUS PacTOPXXEHWUsS 4OrOBOPOB,
Ansi KOTOPbIX NpeaycMoTpeHa obsa3aTenbHas rocyaapCTBEHHAs perncTpauus caenok.
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OAVMO>KECT MEPOMPUNATNIA

OAVWOXECT MEPOMPUATUN
HOU CPABHUTEJIbHOI'O NMPABA

B pamkax VI MockoBcKkoro ropnamyeckoro ¢oopyma CoCTOSNOCh 3acegaHne Kpyrnoro
cTona no teme «Pa3BuTHE KOHLIENLUM NPaBOBOro ctaryca Hay4yHbiXx paboTHUKOB
OT 3MOXM NpoMbineHHoMn peBontouun XIX Beka A0 TEXHONOrMYeCckux BbI3OBOB
XXI Beka» (Kpyrbliii CTON opraHvM3oBaH npu dmHaHcoBow nogaepxke PO®U B pam-
Kax Hay4Horo npoekta Ne 18-29-15032).

Hauano guckyccum 6bio NONOXeHO KOHLEeNTyarbHbIM A0KNaAoM A0KTopa opuaun-
YeckMx Hayk, npodeccopa, npodeccopa kadeapbl aAMUHUCTPATUBHOTO Npasa U npo-
uecca YHusepcuteta umeHmn O.E. KytacdmHa (MI'HOA) 0. B. CtenaHeHko «[MpaBoBOM
cTaTyc Hay4YyHoOro paboTHMKa: Kno4veBble NOHATUAY. Kak cnpaBeanuBo OTMETUI
opaTtop, Lenbko nboro Hay4yHoro nccnegoBaHUs sIBNAETCSA NOnyYeHne NCTUHHOTO,
BEPMPULIMPYEMOrO 3HAHWS O KAKOM-NMOO NpeaMeTe Uy SBNEeHUN, B TOM YKCIe NpaBo-
BoM. OHaKo 3Ta Lefb MOXET OKa3aTbCsA HEAOCTMKUMOM, ECNN NPOLIECC Uccrneaosa-
HKS, €ro MPOMEXYTOUHbIE Y KOHEYHbIE pe3ynbTaThl OyAyT OCHOBLIBATLCA HA TEPMUHAX
N NOHATMSAX, BECbMa YA3BMMbIX B CUITy CBOEW MONIMCEMUYHOCTM, CITIOBECHOW SHTPOMNUM
N ApYyrnx oTpuuaTtenbHbIX akTOPOB, BMEKYLLUX UCKAKEHNE UX OEACTBUTENBHON CYTU
1 3Ha4yeHus. CoBCeM MNIOX0, Koraa Takme TEPMUHBLI M TEPMUHOMNOMMYECKNE KOHCTPYK-
uun obnekarTca B NpaBoByo hopMy 1 0603HaYaeMble UMK NOHATUSA NpUobpeTatoT
3Ha4YeHMe KPUaNYECKM UMMNEPATUBHBIX KOHCTaHT.

Moatomy, npogormxun ceoe BoicTynnexHme K. B. CtenaHeHko, Hay4HOe nccneao-
BaHMe LienecoobpasHo HauyMHaTb C BbISCHEHUS MaKCMMarbHO TOYHOMO CMbICa UC-
nonb3yembIX B HEM OCHOBOMOMaratwLLmx NOHATUIA. ITO NpeacTaBnsieTca ocobeHHO
Ba)XHbIM MPW OCYLLECTBIIEHUN HAaYYHOrO MNO3HaHMSA KOMMEKTUBOM MccregoBaTenen,
NpeacTaBnsALLMX pa3Hble OTPaCM HaYKW, HAaYYHbIE LLKOMbI U BUAbI IPOdECCUOHab-
HOW oesaTenbHOCTU. B Takux cnydasx obLenpunsHaHHbIe B pamKax Tembl 4ebrmHuLmMm
CTaHOBATCHA NOKasibHbIM CPeACTBOM rapMOHM3aLMU Y CUHXPOHM3AL MW MHANBUAY-

4/2019

n|
>
AN

s
X
m
0
_'
M

EPOMPVIATIN



244

OANO>KECT MEPOMPUATIA Egz;’c'l.ﬁl&

umenn O.E. Kyradura (MIIOA)

anbHbIX B3rMs40B, NO3MLNUIA U TOYEK 3pEHUS, CBOEOOPa3HbIM HayYHbIM HAaBUraTopoM

B pa3paboTke nccnegyembix Npobnem, rapaHTuer NonyyYeHnst LOCTOBEPHOrO 3HaHUSI.
B aTOM cMbICre He ABMSETCHA UCKITKYEHMEM U TEMA Hay4YHOro npoekTta «KoHuent

NpaBOBOro cTaTyca Hay4YHoro paboTHuka B Poccum n 3apybexHbIx CTpaHax: TeopeTu-

KO-KOMMapaTuMBHOE 1uccrnegoBaHue». 34echk TakKe CyLecTByeT He0OXoaAMMOCTb [0-

rOBOPUTLCSA O TEPMUHAX, NPEXAE BCErO O TakUX, KaK «NMPaBOBOM CTaTyCy», «NpaBOBOe

NOMNOXeHWE», KHay4YHbI PabOTHVK», «HAaYUHbIN COTPYAHVIK» , «HAyYHO-NeAarormyeckui

pabOoTHUKY, «y4YEeHbIN», KUCCNEAOBaTENbY, KHAYYHO-UCCNEA0BATENbCKUA PAOOTHUKY

1 apyrne 0eUHUTUBHBIE KOHCTPYKLUW, UCMONb3yeMble B OTEYECTBEHHOM U 3apybex-

HOM 3aKOHOAATENbCTBE, a TaKKe COOTBETCTBYHOLUMX HAYYHbIX AOKTPUHAX.

B noknape goktopa ropuandeckmx Hayk, npodeccopa, 3aseyroLlero kadgeapomn
npeanpvHUMaTeNbCKOro U KopnopaTuBHoro npaea YHueepcuteta numenmn O.E. KyTa-
duHa (MI'OA) U. B. EpuoBoin Ha Temy «MICTUHHBIN yHUBepcuUTeTCKUM npodec-
COP — KTO OH?» pacKpbITO NOHATME «Npodeccop» 1 NpeacTaBrneHa aTMMONorns
[AaHHOro crnoea. B yactHocTU, BHUMaHMe NpucyTCTBYOLWMX Bbifo 06palleHo Ha To, Y4To
CroBapu PyccKoro si3blka TPaKTYHOT CIOBO «Npodeccop» JOBOMbHO OAHO3HAYHO. Tak,
cornacHo cnosapto B. U. lans, npodeccop — HaCcTaBHUWK, y4UTENb M3BECTHOW HayKM,
BbICLUMIA YYUTENb NPY YHUBEPCUTETE, akagemuu, nuuee. bonee no3gHuin cnosapb co-
BPEMEHHOr0 pyccKoro nutepartypHoro a3bika C. M. Oxerosa nog, croBom «npodeccop»
npegnaraeT NOHUMaTh BbicLLee y4ebHOe 3BaHWe npenogaBaTens BbICLUMX YY4eOHbIX
3aBefleHunN, a Takke nuuo, obnagatoiee aTm 3saHnem. Camo crnoBo «npodeccop»
©ObIno 3aMmcTBOBaHO B [MEeTPOBCKYHO 3MOXy U3 HEMELKOrO A3bIka, rae Professor Bocxo-
OWT K NATUHCKOMY professor — «yuuTenby, «NyornuyHbIn yumuTenby. B cBoto ovepeab,
natuHckoe professor npounssogHo ot profiteor nnu profateor — «npenogaeatby, «0T-
KPbITO 00BABNSATL, 3a8BNSATh (O MPEAMETE CBOMX 3aHATUI, O CBOEN CMeLmanbHOCTM)».
Takvum o6pasom, caenana BbIBOA AOKNAAYUK, IMaBHOE coaepaTeribHoe Havano ae-
ATENbHOCTM Npodyeccopa — npenogaBaHune.

MpaBoBon cTaTyc npodeccopa-npenofasaTens 3akpennsatoT HopMaTUBHbIE NPaBo-
Bbl€ aKThbl, KpaTKMIM 0630p KOTOPbIX OblN NpeacTaBneH B BoicTynneHun. V. B. Epwosa
OTMETUIA, YTO Coaep)aHue TPyAonpaBoBON OYHKLMMU Npodeccopa 3akpenneHo pasae-
nowm 3.10 npodeccuoHansHoro ctaHgapTa «llegaror npodgeccrmoHanbHoro oby4eHus,
npocpeccroHansHoro 06pa3oBaHMs 1 AOMOMHUTENBHOIO NPodeCcCcUoHanbHoro obpaso-
BaHMS». MI3yueHne JaHHOro JOKyMEHTa fAaeT OCHOBaHWeE caenaTth crieaytoLme BolBOAbI:
a) npodpeccop — Hanbornee yHMBepcanbHbI negarornyeckuii paboTHWK yHUBepcuTeTa

(BnpoyeM, n nHoro By3a). OH BnpaBe OCYLLEeCTBMATb BCE TPYAOBbIE AENCTBUS, BO3-

MOXHble AnA npenogasarensi, cCTapluero npenogasarens, goueHTta. Ho npy atom

TOMNbKO NPOodeccop MOXET BECTU NpenogaBaHne y4ebHbIX KypcoB (AUCLMNINH)

no nporpaMmmam noAroTOBKW KaApoB BbICLUEN KBANMMUKALUN N OCYLLECTBNATb

pa3paboTKy Hay4YHO-MeToAMYeCcKoro obecnedeHms ona peannsanmmn ykasaHHbIX
nporpamMmm; pykoBoAWTb NOATOTOBKOW acnNMpaHTOB 1 aCCUCTEHTOB-CTaXXepPOB MO

MHAMBMAYyanbHOMY y4ebHOMY nnaHy; pyKOBOAWUTb FPYNnon CneumnanmncTos, yya-

CTBYIOLLMX B peanu3aumm obpasoBaTenbHbIX Mporpamm, 1 ap.;

0) K mOMmKHOCTM Npodyeccopa cTaHaapT NpeabsBrsieT ocobble TpeboBaHMa Npume-
HUTENbHO K ero obpa3oBaHuto, 0ByYEHMIO, ONbITY NPaKTUYECKON paboThl, a Takke
yCTaHaBnNMBaeT ocobble yCnoBuMs gonycka K pabote. M aT0 3aKOHOMEPHO BbITEKaeT
13 NPeAOCTaBMNEHHbIX TEM XKe CTaHAapPTOM «AOMOMHUTENbHBIX BO3MOXHOCTEN». HO
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B paccMaTpuBaeMoM [JOKYMEHTE MOXHO HaWTU NULLb CKYNoe NepeynucrieHne He-
06X0AMMbIX U JOCTaTOYHBIX TPYAOBbLIX AEACTBUIA, YMEHWUIA, 3HAHWI Npodeccopa.
PeanbHasi 0eNCTBUTENBHOCTb 3TW FOPU3OHTLI 3HAYMTENBHO PacLUMPSIET.

Hanee . B. EpwoBa, He cTaBs nepen cobon 3agayun nonHon MHBEHTapm3aumm
BCeX DYHKLUMI YHUBEPCUTETCKOrO Npodheccopa, npeacTaBnna OCHOBHbIE ero nnocta-
Cu, OXapakTepur3oBaB npodeccopa Kak: nekTopa; npenogasarensi, NpoBoAsiLLEro 3a-
HATMS CEMUHAPCKOro TMMna 1 pyKOBOASLLEro CaMOCTOSATENbHOW paboTol CTyAEeHTOB
N acnupaHTOB; 3K3aMeHaTopa; aBTopa y4ebHMKOB, y4ebHbIX Nnocobuii; pykoBoanTens
Hay4YHOW LLKOMbI U AP.

B 3akntoyeHve goknagumk 03By4mna BbiBOA: HYM O04HA Npodyeccusi He COQePXKUT
Takoro 6onbLoro Habopa n ob6bema KOMNETEHLMIA N TaKUX BbICOKNX TpeOOoBaHMi
K Ka4yecTBy NpodeccnoHanbHOM AeATeNbHOCTU, Kak npodeccus npodeccopa-npeno-
nasatens. Kak roBoputcs — nonoxeHve obs3biBaeT!

Apkyto KOMNapaTUBUCTCKYHO OKpacky 06CyaAeHUo Npyuaano BeiCTyNeHne KaHam-
AaTa lpuanyecknx Hayk, npenogasaTens kadeapb! NpeanpMHUMAaTENbCKOro U KOpro-
paTuBHoro npaea YHusepcuteta umenn O.E. KytadumHa (MI'HOA) 1. B. 3anueBon Ha
Temy «lpaBoBOM cTaTyC Hay4HbIX paboTHUKOB B PegepaTtuBHon Pecnybnuke
Fepmanusa». [Joknagymk Ha4ana c Toro, YTo OCHOBHOW hopmon peanusauum Tpyaa
Hay4HbIX pabOTHMKOB BCex oTpacrew Hayku B PPl aBnseTcs ux AeaTenbHOCTb Ha Ka-
deapax YHMBEPCUMTETOB U B paMKax Hay4YHbIX y4peXAeHUn 0O NOMyYeHUs Hay4YHbIM
paboTHMKOM cTaTyca npodpeccopa. KnoyeBon 3agayert HayYHbIX paboTHMKOB B pamKax
YHUBEPCUTETOB U HAY4YHbIX YYPEXOEHU SABNSAETCS pa3BUTHE HAy4HbIX UCCIEea0BaHWUi
B M3BGpaHHOM 06nacTy HayKw.

lMpaBoBow cTaTyc Hay4HbIx paboTHMkoB B PPl 3akpenneH B NnepByto ovepenb
B HOpMax dhefiepanbHOro 3aKoHoAaTeNnbCTBa M OTPacneBbIX HOPMaTUBHbIX akTtax. Oc-
HOBoOMonaralLLMM HOPMaTMBHBLIM aKTOM, PETYNIUPYIOLLMM NPaBOBON CTaTyC Hay4YHOro
paboTHuka, 06bEeM ero npae 1 06s3aHHOCTEN, @ Takke OCOOEHHOCTU PerynnpoBaHns
OeATenbHOCTN Hay4YHOro paboTHMKA C TOYKM 3peHnst TPYAOBOro npaea sensiercs de-
AeparnbHbin 3akoH «O BpeMeHHOM Hay4HoM goroBope» (Wissenschaftszeitvertrags-
gesetz).

Mo o6wemy npaeuny, ykasana J1. B. 3aliueBa, Hay4HbIMM paboTHUKaMu ABMSET-
cs1 ocobasi rpynna paboTHUKOB, OCYLLIECTBIAIOLLMX CBOK AEATENbHOCTb Ha (aKymnb-
TeTax YHMBEPCUTETOB, B paMKax kadeap U Hay4HbIX y4pexaeHun (opraHm3aumi)
1 BbINOMHSALMX HAy4HYH0 paboTy. YcnoBus npvema Ha paboTy Hay4yHoro paboTHuMKa
YCTaHaBMMBAKTCH KaXObIM YHUBEPCUTETOM UM HAYYHbIM YYPEXOEHUEM B paMKax,
onpeneneHHbIx doeaepanbHbiM 3akoHOA4aTENbLCTBOM. C Hay4HbIM PabOTHMKOM MOXET
ObITb 3aKnOYEH kak 6eCCpOYHbIN, Tak U CPOYHbINA AOroBOp (CPOKOM A0 6 NeT) Ao 3a-
LUMTbI HAy4YHbIM paboTHukoM amccepTauum (Promotion). CpoYHbI JOrOBOP C HAy4YHbIM
paboTHMKOM MOXET BbITb NPOANEH NOCIE 3aLLUUTLI UM AUCCEPTALIMM MaKCUMaIbHO eLle
Ha 6 neT, N0 UCTEYEHNM KOTOPbIX KBANUMULMPOBAHHbBINA HAy4YHbI PAaOOTHUK, UMEIOLLIIA
cTaTyc AOKTOpa HayK, MMEeT NpaBo 3aHATb AOIMKHOCTb npodeccopa kadeapbl 1 nony-
YNTb PYKOBOACTBO cobcTBEHHON Kadeapow (Lehrstuhl) Ha chakyneTeTe yHMBepcuTeTa.
MpaBuno «ABeHaauaTUNETHero CPOYHOro JOroBopax» ABIAETCA OCHOBOMONaratoLLen
rapaHTven ons Hay4Horo paboTHMKa C TOYKM 3peHUs TPyQOBOro npaea 1 obecneyn-
BaET NPEEMCTBEHHOCTb Hay4HOM paboThbl B YHUBEPCUTETAX N HAYYHbIX YYPEXOEHUSIX.
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Henb3sa He o6paTuTb BHMMaHMWE Ha pa3BEPHYBLUYHOCHA MOCHe BbICTYNNEHNSA
J1. B. 3anueBon gMcKyccuio, B XoAe KOTOPOW y4aCTHMKU KPYrroro CTorna B CPpaBHU-
TenbHOM acnekTte obcyaunu nNpaBoBON CTaTyC Hay4yHoro paboTHMKa No 3akoHoaa-
TENbCTBY pasHbIX CTPaH.

B 3aBepLueHne paboTbl Kpyrnoro crona ¢ 4oknagom no teme «lMpaBoBow cTaTyc
Hay4Ho-negarormyeckux paboTHMKOB B POCCUNCKOM A0PEBOSTHOLMOHHOM Mpak-
TUKe» BbICTynuna AOKTop NybrnvmyHoro npaea, YneH-koppecnoHaeHT MexayHapoaHom
akagemun cpaBHuTenbHoro npaea M. B. 3axapoBa. B cBoem goknage oHa oTMeTu-
na, 4To NPaBOBOW CTaTyC Hay4YHO-Meaarorn4yecknx paboTHMKOB B POCCUICKON Jope-
BOSIOLIMOHHON NpakTuke 6bin onpedeneH cornacHo O6LleMy ycTaBy MMNepaTopcKux
poccumnckmnx yHusepcutetoB 1884 r., a Takke paHee OelCTBYOLWMX akToB Poccuinckon
umnepuu no aTomy Bornpocy. B naHHoM cnyyae, kak nogvepkHyna M. B. 3axaposa,
npenogasaTenv yHUBEPCUTETOB OTHOCUITUCH K YMCIY NUL, KOTOPble HaXOASATCA Ha
cnyxbe no onpegeneHnto oT NpaBUTENbCTBA U, COOTBETCTBEHHO, NMOMb3YOTCA BCEMU
npenmyLlecTBaMu, O3HAa4YEHHbIMKU B YCTaBe O crnyx0e no onpeaeneHuto ot npasu-
TenbcTBa. B yacTtHocTw, B cT. 152—157 OOLero ycraBa MMnepaTtopcKmx POCCUACKNX
yHuBepcuTeToB 1884 r. ObIN onpeaeneH MHCTUTYT NEHCUOHHOrO obecneyeHns u no-
cobun ans npenogasartenen By3oB. Takon NoAxXoA4 K onpeaerneHnto NnpaBoBoro craTy-
Ca Hay4Ho-negarornyeckmnx paboTHukoB, caenana BoiBog M. B. 3axapoBa, B 3Ha4u-
TenbHOW Mepe NpUBNuXeH K COBPEMEHHOI EBPOMNENCKON MOAENM onpeaeneHns nx
npaBoBoro cratyca’.

Pykosogutens HOLl CpaBHMTENbHOrO NpaBa, OKTOp NyOGnmnyHoOro npaea, YneH-
KoppecnoHAeHT MexayHapoaHOW akageMumn cpaBHuTenbHoro npaesa M. B. 3axaposa
MpUHANa y4acTue B Ka4ecTBe aKCnepTa-AoKknaaqmka B paboTe Kpyrnoro crona no reme
«JBonOLUMA NpaB YenoBeka U KOHLUENuus Mepbl CBO60AbI IMYHOCTUY», KOTOPbIN
ObIn NnpoBeaeH Ha 6a3e KasaHckoro (MpuBommkckoro) deaepanbHOro yHuBepcuteTa
B pamkax XIV MexgyHapoaHom Hay4YHO-NpakTU4eckon KoHdepeHunn «epxaBuH-
ckne 4TeHusi». OHa BbICTynuna ¢ goknagom no teme: «Mepa cBo6oabl IMMHOCTHU
B KOHTEKCTE NPaBOBOro perynupoBaHUsA reHOMHbIX UCCIIefO0BaHUN: 3apyOeXHbIN
onbIT» (NOAroTOBNEH Npy donHaHCOBOM noaaepxke POOU B pamkax Hay4HOro npoekTta
Ne 18-29-14002). PackpbiBasi npobnemaTvky Hay4Horo uccnefosanusi, M. B. 3axapo-
Ba, B YACTHOCTM, MOAYEPKHYNA, YTO B MMPOBOW FOPUONYECKON NpakTMKe Habnogaetcs
sIBHas Npo6enbHOCTL NepBOHAYanbHOrO 1 NOCNEAYOLLEro NopsaKa B NpeacTaBneHHoM
cdepe; npu 3ToM Mepa cBobOoAbI B JAHHOM BONPOCE BO MHOTOM 3aBUCUT OT NPaBOBbIX
Tpaguunii, CNOXUBLUMXCS B Pa3nUYHbIX HaLMOHAarbHbIX NPaBoNopsaKkax u He MoOXeT
ObITb CTaHOAPTU3MPOBaHa B YHMBEPCATIBHOM KIlto4e.

B pabote kpyrmnoro crona Takke NpuHANM yyactume:

— XyaH Jaocto — npodpeccop lNMNonuTrko-topuanyeckoro yHmsepcuteta Kutas, npea-
cefarernb Hay4YHO-MCCNenoBaTENbCKOro LEeHTpa pOCCUMINCKOro npaea, kasanep Op-
aeHa apyx6bl Poccuiickon ®enepaumm, JOKTOP HOPUANYECKUX HAYK;

— BaH Yxunxya — 3amecTtuTenb npegcenatens HayyHo-uccnegoBaTenbckoro LieH-
Tpa POCCUICKOro npasa, reHeparnbHbI cekpeTapb AccoLmauumn cpaBHUTENBHOMO

' O630p paboTbl KPYrnoro cTorna NoAroToBIIEH AOKTOPOM HOPUAMYECKUX HayK, Npodeccopom,
3aBeqytoLLert kadenpon nNpeanpuHMMaTEeNbCKOro U KopnopaTMBHOIO NpaBa YHuUBepcuTeTa
nmenn O.E. KytacduHa (MI'HOA) N. B. Epioson.
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npasoBefeHus Knutas, npodeccop NonuTuko-topnanyeckoro yHnsepcuteta Kutas,
OOKTOP HOPUANYECKNX HAYK;

— ChblIpbix Bnagnmup Muxannosuy — 3aBeayoLLmnii OTAENOM TEOPUN U UCTOPUM NpaBa
n cygebHon Brnactn POCCMIMCKOro rocyqapCTBEHHOIO YHUBEPCUTETa NPaBocyauns,
OOKTOP 0puanYecknx Hayk, npodeccop, 3acrnyxXeHHbI esTenb Hayku Poccuiickomn
depepauuy;

— YkcycoBa EneHa EBreHbeBHa — npodpeccop kadeapbl rpaKgaHCKoro  agMuHm-
CTpaTMBHOrO cygonpounssoacTea YHusepcuteTa umenn O.E. Kytadwmna (MIHOA);

— bakynuHa Jlununa TanratoBHa — gekaH topugunyeckoro akynsteta KasaHckoro
denepanbHOro yHMBepcuTeTa, KaHanaaTt tpuandecknx Hayk, AOLEHT, 3acnyXeH-
HbI topucT Pecnybnuvkm TatapcTaH?.

2 0630p nogrotoBuna fokTop nybnuyHoro npasa M. B. 3axaposa.

4/2019



MNMPABO B MCTOPVHECKOINVI
MPETNIOMINERHNY

HOpmnomyeckoe Hacregue

B. ®. MannHoBCKuMn .
PACCYXOEHUWUE O MUPE U BOUHE

(useneverue)'

B samom Homepe xypHana yuma-
mero npedocmasrnisiemcsi yHuUKasibHasi
B803MOXHOCMb 03HAKOMUMbLCS C pa-
Hee He onybruKkoeaHHLIMU Mamepua-
namu pabomsl Bacunusi ®edoposuya
ManuHoeckoeo (1765—1814 22.) —
pycckoezo dunnomama, nybnuyucma,
rnpoceemumerisi, nepeozo dupekmopa
Ljapckocernbckoeo nuyes u asmopa UH-
mepecHelwel pabomsbi «Paccyxde-
HUe 0 Mupe u B80UHey, rnepsasi 4acmsm
komopol bbinna HanucaHa 8 AHanuu,
8 Puumonde, 6n1u3 JloHOoHa, 8 1791 2.,
a emopasi — 8 benosepcke, nod Nemep-
bypaom, 8 Poccuu. Nepeas u emopasi
yacmu 6biru onybnukosaHsl 8 1803 a.
8 CaHkm-llemepbypee. [Jo HedasHe20
8PEMEHU Yacmb Mpembsi, 3a8eplUeHHast
ManuHosckum, ocmasanacs Heu3eecm-
Hou. Ee pykonuck xpaHumcs 8 TywKuH-
ckom dome 8 CaHkm-llemepbypae u bbina enepsbie onybrnukosaHa 8 Nonbwe E. Ckos-
poHekom (Skowronek J. Rozwasania o pokoju i wojne Wasyla F. Malinowskiego // Teki
archiwalne. 1978. No. 4. C. 30—53). lNonbckuli nepesod nosisnsemcs e lNpunoxe-
Huu Il k pabome Adama Exxu HYapmopsitickozo (Pamietniki i Memoriaty Polityczne:
1776—1809. Warszawa, 1986. C. 567—599), ¢ aHHOmayusmu u KOMMeHmMapusmu.
Tekcm, npusedeHHbIl HUXe, serissemcs nepsoli nybnukayuel mpyda B. @. ManuHos-
ckoeo 8 Poccuu.

' Martepuan noarotoBun: Yunbsim Onnunott batnep, 3acnyxeHHbii npoceccop npasa LLkonbl
npaea OWKMHCOH YHuBepcuTeTa wrata MeHcunbeanusa (CLUA), apbutp MexayHaponHoro
KOMMepYeckoro apbutpaxHoro cyaa npv ToproBo-npomebiluneHHon nanarte PO (William Elliott
Butler, the John Edward Fowler Distinguished Professor of Law, Dickinson Law, Pennsylvania
State University, ICAC arbitrator).
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YHUBEPCUTETA PaccyrkgeHrie o Mmvipe 1 BorHe (sBneveHne)
vmenn O.E. Kyraduna (MIOA)

Tekst Zrodiowy

18011803, Jassy, Petersburg ~ Notatka W. F. Malinowskiege o samostanowie-
niu narodéw jako podstawie niezaleznego politycznego bytu naradéw

Archiw Whniesznigi Polityki Rossii
Zespdl: Kancelaria, vol. 7869, k. 3-32
Oryg., rkps

Paccy:ROeHHe 0O MuMpEe M BOAHE

1. TIpaso HapOXOB

[k. 4] Lieas coTBOpEHMS €CTE NPUDOJHOE [PaBO YEIOBLKA, Ofmecrsen-
HBIE NOJMOMKEeHMA HE NEPEMEHRANT Ceil LekM COTBOPEHWMS, HO BEAYT K OHOM
TOK) Ke CTe3Ele, BMECTO OAHOTO — MHEOTHMX YEIOBEK, B COXXHTCIRCTRE CBOEM
KEMEHYIOIMACE HApPOLOM.

Opun noOy>xpeuus QWENoBCKAa M HApPOZa M IOTOMY OLHM MM Ipasa. Kax
MHOTHE HEPASNENLHEIE COCTABNSIOT TENQ OZHOrD Hapofa, Tax Ieasle Hapo-
JBl B CBOEM MHOMKECTBE OTHOLICHMAMM CXOJCTBA COCTABISIOT 0DIECTBO, KO-
TOPOMY IDUIMUHE! OEMHAKHE OPaBUAA M OCHOBAHMSE IOCTYIKOE.

TlpaBO HapOAOB CTOJNb ORE CYUIECTBEHHO NDHHANICKUT adpUKaniaMm
M a34TI{aM, KaK eBPOIEHLAM, ¢ ENMHOK PA3IHOCTHIO, WTO CHM 10 TIPOCBELIE-
HHIO CBOEMY TOUHEE MX MIACHHMT: MOLYT M B JEHCTBO NPMBECTK IO HEBDE-
PHIBHOMY MexkAY cofo10 coofiesmio ¥ HOTOMY €BDOINEHCKME HApOABL CO-
CTABAMIOT OoaH0 o6ulecTso. Besakomy Hapogy cmodiictsesna mobore X cefe
M B TOM €0Th MYJIPOCTs COTBODEHMA, UTO OHO 2 CBOEM CYIIECTEE 3AKMIOHACT
u cpencrea csoed uemr. J{w0osn mHapoga K camoMy cefe CTOMS NpPHpPOTHA,
yro ofpaniacTes B CYPACTs HE PA3fiecHHBIX ero. Hajce OT MOPULAHMA OHa
ECTh MCTOMHMK BCAXOHM ROGPOAETENny M JOCTONHa Bcgroro opobpenud, HO
TIOKOIHKY CTPACTE MMEET HY)KHY VIPABNATBCA MyIZDOCTHIO [ss].

Lenwid HApPOX CTONb XKe TUPUCTACTER caM K cele, KaK M ONMH YenoBeK
U npegasasck ooen sone Oes ofyspammda, GyAeT c03MIaTh [S] cBOE CUACTRE
€0 BPENOM APYIOTO, HO LENOMY HAPOAY KaK .M HacTHOMY HENOBEKY NpHHa-
mIexRnE coBcTeeRHOe yIpaBleHMe cormacHo [s] ¢ moseio obmerw. Kasmeii

JOHDOIRNTVIATH

HACITEOVIE
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4eI0BEK CaM Ay4lle APYTOTC 3HACT, ITC eMy HagoGHO M Kak JOCTHTHYTH
“gBOEI LENM, DABHO M KAXKABK mapon. BoftHa COCTaBMIA M3 HAPOLOB TIONK-
THUMECKME KECCTECTBCHHDIC CMCIUCHMA M DPA3LCNeHHUS, KOTODBIE ZEeNaloT HacH-
nMe TpUPOAE, B 0BOE BDEMS BOCIDMHMMAlOLIEH CBOM IIpaBa. IllpaBa npw-
pOAHEIE 4Yen0BeKa CYT HOGYRICHUA OHOM M WOTOMY OHM M B NDOARKHOM
pafe 1efcTBYIOT, HO TOMBKD B OTDMUATENBHOM CMBICTE, O OBYM HATANAM
#u3HM — Aobpa u smaa, [k, 5] mpexie 3a00THTCT uenopex M3BaBMTHCA OT
HorHOENH 2 NOTOM O BRATOCOCTOSHMM.

Pabcreo He ucrpeluger moGYKHeHWS NPUDOAH, HO OrDAHMUYMBAET OHBIS
10 CBOHCTHEHHOMY HENOBEKAM [s] moxopennmio cebs meolxogmmocTH, KOTO-
poe mpojabxeHHeM ofpamaercs B NPMBEIUKY. ’

Hapogpl gBYX KDAWHOCTEH KIMMATA KOBOJGHEL M TEM MANBIM CHHIX OO
ppemMaM OBIEPYCRMEM, KOTOpOe LMY JPYIMX HECHOCHO. Cama IpHMpOAA TpH-
y4aeT K pabcrey? Tak, HO HE ONPABIBBAET OHOE; a4 J4eT BOMC 0C0BODO-
murhca. OcyIaeT IM OHA UENOBSKOB [s] JXMTe B cTpaHe 3Bepei? Her, onu
Ke TYXa APYT IDPYyra 3arHalx.
~ Hacencumio HeyZoOHO 0DMTAEMBIX CTDAH BOMHA IDMUMHOIO, IOTOM Of
QBOTICTBA MX COCTABNCHNBIA 00pa3 MMBHM JeXaercd NUPWBLIMKCIO, TIPUATHEE
wHaro nyumero. Ho ce Toxsko 3 upymep paberea M IOHATHS 0 TOM Kax
YeI0BEK MM HAPOA UOPKBBEIKAST K COCTOAHMK HeOOXOAMMOCTH VIEDPKM-
CAsCh MAM HEMIBECTHOCTRN) MAM CTPaxoM 31a. BoobpaieHue pPOXKOIET B UG-
BOBEKE HECCTECTBEEHLIA [8] >KeJaHud, K KOTODHM ILpUpOZa He cHabpuna ero
CHIaMu M IIOTOMY OH AOCTIOKEeHMeM ¥x nopaboljaercs.

K ofuieit ¢cBOBOKE BEPHOE CPEXCTEO ~ OOMIad HPOCTOTA M IPWPOXHOCTDL
EUTEA, 4T00L! ¢ OJIHOW CTOPOHBI Be GBUIIQ BHTOASE K YTECHEHHMIO, M ¢ APYIOM
— HYOS! B TEPIEHMK OHATO.

Hrmelmmnoe cOCTOAHME €O BCEM JMIUEHHOE CEH NPOCTOTH M IPHPOEHOCTH,
HarpakgaeT OHBIA NPOCBELISHMEM, NPOTMBOGODCTBYIONIMM  HAIpACHOMY
Teprienmo, Ca myenornofobras TOprosaf cofupaer NPOM3BORBHYHY FaRh
€ HAPOACEB HC3ABMCUMMEIX, pasgensd MM pa3CeifHBE Japn npupofXel, Ce
YHeHHME COSmMHA[W]IIee MBICAM ¥ YYBCTBOBAHMA DASMMIHBIX HapOACE MOCTH-
JRAET [5] TMPAHCTBO ¥ 3ACTABJACT YBAKaTh B3aMMHBLT HpaBa.

Ho ene poitMa yOEpKMBIET CBOMM CTpaxoM nens nopabomenus Hapo-
KoB; b- ofumM MupoM 008000 AcHEEIE b~ Hapousl B cnaGocTu cBoed wHait-
I¥T HeOoGXOAMMOCTE COXPAHMTS OHBIN M TOAKDENJIATh B3AMMHBIMM CHRAMM.

Bueurnoe cocrosume HapoAos o0pasyer BHYTDeHHR Mx cocras. O6o-
pOH2 M CHEACTRCHHO CMIA, eCTh OCHOBAHMEM UpPABICHME, NOKOMMKY 0e3
BHElIHeR 0e301acHOCTM M BHYTPSHHAR He HajexkHa, He OT pOJHTENBECKOR
BAACTY, HC OT Nonko[k. 6]BOZYECKOM HPOMCXOAMT CRMHOACDKABME, M ca-
MopnacTHe HeolxonMMo 33 HeoBXOMMMOCTEIO BOMHEL, OHG IIPUCBOMBACTCH
TNPOCTPAKEIM BAafeRueM, A1 CKOPOCTM B ACHCTBUAX, HYXKHON OTACHOCTHIO
COCEHCTBEHEOM BOMEEL HO Cu OpoCTpaHHEA (s] BNAKEHMS CTOJIB YKE¢ BPEAHEL
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¥ IpOTMBHEL GNArOJeHCTBHIO ¥ CIENCTBEHHO apasaM © (6o ojgmo ecrs
OCHOBAHME APYTHX) -C HAPOAOB, KaK CAMOBIACTHE, M KAX BOMHA -- HaYamo
¥ YTBEpIKJEHME OHAro.
Hapox u BnafeHud cyTe oTiMunbl. Hapog cocrout cam M3 cebd, u3 mo-
Ael DumKaimero TPOMCXOXKEEHUS, COCOMHEHHEIX MEXTY CoB00 NpHBA3aH-
"HOCTBIO W CXORCTBOM. BNAJeHMA COCTABNAIOTCS HEpe3 3aBOEBAHME DAZHEIX
HADOJHOB TDOTHUBHBEIX MEXIY COO0QH, COGAMHACMEIX CTDAXOM, MIM TIPMEBIY
KOIO. .
Hapog He TepseT mpasa 0coGeHHOCTM, MOKYAA OHyl0 MMEET B 00BN
K cefe, KOTOPAs eCTh HaJRCKHEMMIMA 3an0r cOOCTBRHHOTO ¢ GMaroReHcTamn
FOTMEYCHUL,
Tlo cupaBefaMBOCTY TOANAHCTBO IEIBIX HAPQOOB JOMKHCY OTPanMHUTRCA
IOKPOBUTENBCTBOM Ha CBOGOAMBIX YCHOBMAX B3aMMEOIO BCIOMOTKEHWSA. -
Ecnu Bapon RKAOYAEMBIE B HPOCTPAHHELX BIANCHMAX [s] — man{sii], To
npesupaercAd ero BGrare FOCHOACTBYIOUIETO BNACTBX), GENM BEMMK, TO Hpen-
VOpEXIAETCH ODHUE BCAXMMI KOBapcTBamu, uT0GB HE BO3SBEIMMMICT ITAYe
¥ He IPEeRO3MOT NOKODS:ONpX. B pascMmorpenns [s] HeMCTBUTENBHOTO COCTOR-
Hysl €BPOOEMCKUX HAPOXOB CA MCTMHA IPEJCTaBMICH OUYEBMIHEE: HAUpPUMeD
Cepbsl m Bemrpsl, B OTHOLICHMM ABCTPHMIACKOrC BAAJEHMA a MHOTHE ADYTMe
B pasCy’KOcHEHM [s] Typemxoro.
Cuw [s] TIpocTpauusist BnageHUs 3a00TATCA TONLKO © COXPAHEHUM IIOK
CBOEIO HEPXKAROIO YYKUX HAPDOROEB, M RMIIANT MX CPEACTB M BIaCTH (Ta-
paTheq 0 ¢poem Gnare, N0 OpaBy HAPOAHOMY; CC COCTORHME TNOKOPHOCTH
ectb TeMNIeHEMe Hapopaa, yOuiictao ero SIArcACHCTEMA M NPOJOIKEHME 301
BOMHBL.

 3apoesaEMe AKO LMOJ BOMHE MMEET BCK €€ MOTOCTH ¢ OKAILIBALT €€ CBH-
penocTy, BYHTAaMM ¥ MATEXHMUSCTBOM ¢ OFHON CTOPOEE, € EPYroit — yre
CHEHMAMY M Ka3HBAMM. :

Hapon selMK MHOKECTBOM CBOEI0 ITEMEHM M TOrZa CHIa €ro M Coem
HeHue IPUPOAHLL, KPYroe ECAKOE BEMMUECTBO €CTh HACMIBCTBECHHOC.

B DPOCTPaHHMX BAAJGHMAX CAMOBIACTHE HOTOMY HEODXOAMMO, YTO OHM
YOPABMUOTCS CUACK, 3aK0H ‘B OGIUMPHOCTY TEPAET CBOE JCHCTBHE, KaK 3BOH
KOMOKGJA FHE He HOCTHTAET, TaM HAdKa 3aMCHIEeT €ro.

IOns coiosa BBPONCHCKME HAposl BCe JOBONBHO CXOACTBEHHBL, HO paimt

YHBl ANA TIOLKAHCTEA.
- [ke. 7% IL. Humetwsee [5] cocroanue Erpomsrd
Hexorga omacalxcs B EBpone sceofimedf MOHADXMM, HEIHE CKOpEE OXM-

IaTe ZomKHo sceobmieit pecnyOmmKu, MO YCTREMICHMIC ®papumyu K cemy
MiaKy, KoTopoMy crnocoBereyeT ocoGeHHOE YMOB | CTPaCTHE/ HANPaBICHHE.
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Boiiza GyZeT CIOCHENIECTBOBATH YMHOXeHM pecnybnuk: Pparnua no-
garaf % pecuyl0IMKAHCKOM NOPABIEHMY IPYIUX HapOAOR CBOX CHIY, BOWHOW
HaRJeT cirydad ¥ cuoco0e K paclpOCTPAHCHMIO OHAr0o MEXKRY MM, YTO
npexmc OHz cAelana B MTammy, TO MOMKET €0 BPEMEHeM {Ipou3sectd [s]

B TepMarun a TrotoM M jgazee, TTOBCIOLY YMbL JORONBHO MDUTOTOBINEHSI
X nepemeue .

-AHIAMA OOHA™® CONPOTMBAZETCI CEH ,uep}KaBe TIpycusa He MOMKET WpO-
MBYCTATs Dpannuu, ABCTpMA COMUTCH €€; N0 B3AMMHOW DEBHOCTH CH JBODEH
CTONB K& HECOrAacHsl 1 BparkpeOHB MexOy <oboit kar Amrius ¢ Ppan-
THEH,

Vemamna fnoxopaa Ppasummn?, M CBOMM CTPAaXOM B TEX 3KC PACIOIOKE-
AMAX COZepIxMTH TLopTyranuo,

ToneKO HAYaIack BoiHa (PAVIYICKMA BOKCKA 3aHANKM [aHOBED, BAANE-
arg Pumciont m Heamomuramcrotd 1

B dopeHmuy Kopols oT Ppamummm focTaBiacH, YTODB COAEHCTBOBATH €H
80 ‘BCEM COTMacHO 2,

TIpoune wacTH V7aauu cyTh -OTAEHCHMA pecmybnmxy ¢panmysckoit [s],
rak Ke kKak Iperuapus u I‘omrannm OHM HE MOTYT II0 BOIM OCTATRCA
HEWMTPANBHEINIA 3,

TypuuA Me MoKeT ¥ cea 3acTynurs [ss].

Ocranuch CeBeDREIA NepiKaphl ~— LIeeryus u Jamus, 53aBMEIMBBIC MEKIY
coB0:0°B, GHM K€ B OUACHOCTM OAHA ADYrofi He MOMOrYT; a B -pasicileHul
pecsMa cxabe1, wto mubyas Hauath * — Ilombinm HeET.

Poccua 4epe3 ©panlyio Ha TBEpZOR 3eMIe ¥ AHIMIO0 HA MOpe ¥, MOXKET
3aKOHQNATETRCTBOBAT: Eppone. M3 FIpyccuu »nd ABCTDMM He NPEMEHHO Ta
GydeT el MpUBL3aHa, KOTOPON OHA JACTH [§] NpEeANOUTEHHE.

b-Bennra u cunsHa Ppannud, HO Poccm: Gonee ¥ cHILHES™,

Havaneuux ®pauguy ue teepa’. OH MMeeT omacaThod [ss] BHyTpeHHux
RENpuATeaeH Mnudbx, COWO3HMKM Cefl ACPIKABH-HECBONBHMKW €€, YTECHCHBHI
e 1 ofICREeHH, "Korja e GyAeT BenMKOH ronopst BoRamapTieRoid {s] xor-
Ja X0Th MaR0 IEPEMEHMTCSE MuactHe [s] BOAHES, cowo3mMru obpaTATct B He-
npuaTeneir! cxopee xxe neex IIpernapia u Tonnaumus,

Ho Poccus cuasHa cama cof010, CHIBHZ ©B0€10 CIaBow, XpabpocTeo
soficka [k 8] u cmaBocTeio coceptedt, Huxorga He Ohina coud HMMIEDHE H2
TAKOM CTEIIEHM BemuuecTRa; nceoblnee cocrosmyue EBponst COYXKHE K €A
BO3BBIMTIEHHIO.

Typiys HepsKUTCA ITOKPOBMTENBCTBOM FOCCHM; DA3HENEHA MEXKAYYCO-
Busnt [ss] mocmeeT AM oHa BoesaTk? IlajeHue ee QPKMAALT TOABKO YRApa
H3 BHE.

Iserua o mecte ¢ Typueio [s] He BOIMOXET HMMETO ®; IIPHCOCAVHMTCH
m Apcrpus? TIpycoms €10 YCTPalUxT; M camoillpyccuy IpOTHBONONOMKUTCA
ABCTPIISL MMES TIOB3Y BCMOMOIKEHMA FIA COYyHAcTHs 3 foGhian 1 mpuodpe-

3 — Tek] archiwaine
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TeHMAX OT TypumM. Buuio Bpems, Korga IIpycous coegmuAC: ¢ ANIICIO fpa-
Baju 3aKoH Poccum u momxpemmis ITsemuo 3 Typumio; DOCHEREMA Mup
¢ cero mop gmkrarypolo TIpyccuu » AmErmmm mucad 7. bpaHuuMs Torfa  6o-
nesuoBana Kak Typuws mefee, oHa ORLIZ AMYTO B IOJMTUYECKOM Becy. Bpen
HO Orumo Poccum ce Hepeircrsme. Ilepeee Beex oHa posuycTsoeana [s] ce

AMINERMC TOW AEp:KasEl, ROTOPAS IO BLEMY CONGCDHMYECTBY BCCTAZ TOTOBy-

IPOTHMBOCTATS TopRok Anrmmy. Ho TAaKOBA €CTh cMNa CTPACTRER M NIPEOy-
Bexxpenna! POCCHf NPHCOCXMAMNA CBOM ROMCK2, 9TOOH BamBojes MCTOLIATH
$paruuo u camyr Typemuio (5] MOAKPENMNA, [IDORMB CTONBKO KDOBM AN
ocnabnenvs ce. COENMHMIACE C BparoM CBOMM POCCHMS TIPOTHME TOU AEDXKa-
BHL, XOTOPO# ¢AabocTh ObNIA NPWUMHOIO €8 VHIDKeHM# & u IIDHMHYKASHMUS
K MUDY, KOTOPEIH HECOOTBETCTBOBAN HAMEDECHHMK BOMHLL, HM JKC VCIEXaM es.

ABctpug, ocBoBoxgera nmofefaMu DOCCUMIECKMX EBOMCK B Mrtamor oT HYX-
AB M ODACHOCTH, ¢aMa OCTAHOBIANA MX ycmexm u mocobnama [¢] Henpua-
Tensry ®. Ho mecmoTpa wa 1o ¥Pocems yamsuna Espony; noGexsl Cysoposak
B VMramau — BKHaL 3HOXa OCHISCTBEHHON ed 3HaMeHHoCTH!

Florom senaiace Pocoms cocpuuenuas ¢ Ppaxmuerd upoTs Anriun. He-
YAAHHOCTE WDEAYIpPeRMas BelNMKus [¢] mpuroToBxesmd, Ho “Espoma 3amMe-
THIa, KaK CuIbHa Poccusd M CKONE CTpAaliHa €8 BpaKia. PoccHA HE MMEeT
BEICOMB! B BOMHE, JOBOJNBHO € COXPRHMTH BCe cBof. MMD HyXHCE 3asoe-
BaHMM AN HaceAeHws oBIMUpHHX CBOMX 3emens. YIpH ofliem mMupe npuda-
BUTBCA ¥ BUELIHAA CHia POccHy, OPHOOENMHEHMEM CAMHOMIEMEHHEIX HAPO-
hife): 2 :

II1. OcpoBoskyeHHe HAPOHOB

Kascpeni wapoly ¥meeT Npaso ¢am cofoi0 YIPaBIATBCA (8], NOKOPSACE
TOXMO [5] BO BHEIUHEM CBOEM OTHOUWICHMM ODICHapORHsM 3axoHam. TYDKE,
IycKai, ¥ yopaeaawor TypKamu; OHM SHAXWT Jpyr Apyra AyHnic, OMHN CBON-
cTBa, ofByay M A3HK, HO OHM HE YMEOT yIpasndaTh ®M Cnapsmamy, Hu I'pe-
xamu. OHM TONBKO YTECHATH MX YMEIOT, TMDRHCTBOBATh Haf HuMH [ss].

[k. 8] T'pexu mo ceoemy pasjeneHmio camy cofow yupapmswores [s] avu-
ute moryt. Ilo cBoeMy CXOACTBY MIEM OTIMUHMIO, IO CBOEMY MECTONONOME-
HUIO MOTYT OHM COCTABHTE Pasnuuubla [s] obnactum — manpumep ocobnumno
Dnup, Mopesa u OcTposa ADXMIISNATCKHMA, KRKI0E N0 ¢ebe — B COCHMHEHUH
cocrapxfowmes ofnay penmio, B ofuleM coBpanuy eBpOIEACKUX HaDOJO3.
Typry BOeHHBIC JOJDKEBE OT BUX YHAIUTHCI, a NPYTME MOIYT OCTATLCS,
[ecnu] Bynyr cormacHel MOKOPHTHCA HOBOMY INDABMTCIRCTBY.

Monaasya ¥ Bamaxmsa taioke 70 OJHOMY HaCHAMX) NOogsractasl Typram,
KOTODEIE §e3 KANOCTH M MUIOCCPEUS MX VrecHsior. OHM .OTREIeHHOR [3]
HAPOJ ¥ CaMM CBOMMM HRaYaNbHUKAMM YIPABUTHOA [8] AYYLIC MOTYT, NIDHCOE
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JHUB [DEBHEE [s] ceoe mocrosiuue [ss] B Becapabuy 1 TpavcHIbBAEMH U GO-
cTABIAS TDM HE3ABMCHMMBLY COSAMHEHHSA ODIACTH M OAHY JEPXKABY.

Byarapus HACENEHA Hapojamu eXmaoro mmemenmy c[o] Caasanamu u Cep-
gavi [ss] oma coctasuT €800 oOnacts. Ecmy NpHHAT, B palclcmoTpenue Boe
pa3opCHUL M Ge;r{cmam *, Kakyud OHA OXHA NPETEPIEBAET IIPM  HACTOALLEM
HEYCTPOJMCTBE TYPEHUKOM MMISPUM, TO HMOBOJNLHO HAMNETCA ONDPABHAHMA K B0-
CAPMATHIO KAYKEOMY HapOiy cBoel coBcTBeHHOE maf cofo0 mmacTH ™. o
eAMHOILIEMCHGTBY | cocegcrsy cocras[n]zw]T Boarapsl ofmu A3BIK C CEP-
famu 1, kpoaramu, BOCEAKaMy, pameMaramit [ss] u Bcemy CrapaHamu 12
¥ [OJOKHS! COCTABIATH] HE3aBMCHMEIE COepMHenuble ofmacry OJNHOH JAED-
JKABEL CAABLHOPYCCKOTO! HApoya.

Beretus Bmma snag [s] pecuyOnmea, ¥ 32T0 [§] TpeTepmena NOKOPCHHC
KO BHACTH 13, HO ¢ WMCIPABNCEMEM ROIKHA OCBOOORUTHCE, HE 3aKMOUad
BMDENL BCIO BIACTH CBOX0 B OFHOM KOPIYCE BHIIHATO [§] ABOPAHCTRA, OHA
MOJKET BOVITH B CBOM IDaBa M COCTARHThL HESABMCHMYIO OTAEHEHHYIO GGRACTH
g cO03e MTanmpgucRux PecmyDImx.

Berrpuia — ocoBeHHbIif HADOH, TOUTEHHLIN CBOEW xpabpocTsio, cama mO
cebe 00MACTs, M cama cOB0K yOpaBIAThCA [s] MOMXKET M JAOIDKHA, N0 Opary
AAPONOB.

Tarwe ¥ Boremms cama cofo:0 Iydlle yNpaBuTbes [MoxKerl, COCTABARA
OTAENEHAY0 OONACTE CHABMICKUX H2DOLOB, CROUX EAMHONNEMEHHMKOB.

BHarofecTsuo ToNs MHOTMX HADONOB NPEendTCTBYIOT TOJNBKO ABC MMIIEDHH
— TypemKas ¥ ascrpuwiickas. OHM HOXMUIAIOT BIACTD HAPOAOB UM CaMbiv IIDH-
HAZIEXKANTYI0, 4T00 LENath MX OPYAMEM BOVIHEL,

Ho ¢ gpyrofi croponst ¥ Owemiax [s] ascTpmifckad [s] Hugepnamgsl HE
LOJDKHBL COCTABAATh WACTE PpaHimmy, HuKe [ss] ansaccxkus s] smagenus 4
reuenne PeiiHa M HMKAKOHR KPYTOM DExM He jaer NOpaso moxopesui [ss] %9,
u ynoGcTeo BeckMa [k, 10] omacmoe -- OCHOBAHME IDHCBOSHMM UYROTO.
Tomnasnus TaroKe NPENCTABNAET HELIACTHHII npuMep NopabouleHms dpa-
miu. Ona Moxer u3bpaTs APYroi €03 CXONHEMHIMX  [c MeH] TepMaHCRUX
HAPOXOE, paBHO Kax u Ilschinapus, urof DpaHuua He NpeAmucemana [wum]
0fpas npaBneHUd 16,

Mrtanmna coeXuHMBIINC, MeXAy coBoji B cBoe OOIECTBO HE3ARMCHMMBIX
obiacreit [ss] #e Zomkuaa umerh pannysckoit [s] pecryBmuki HAMANBHMKA
tBOMM 17, o
¥ C aaxmouenus [s] mocmegmaro [s] mupa, OGECNPEPHIBHO — IIPONONKANOTCA BYHTH
? Byarapus, MATEXHuKK ¥ PasfiofMHMKM NOBCOZA rpabsr, yOUBAIOT M KryT. MHOME-
cree Boxrapon [s] mormOiio, Hpyrie mMmiacs [§] XEH M JeTed UM BCETO MMEHM# pacced-
mmcs B Moamabui v PoccuM, 0f KoTOpOiR OMHAAOT Boe uabasnenma 't (Przypis ten nie
wystepuje w wersji B — JS). '

** Teno TYPENKOHW MMICDHH, COCTABNCHHOM. M3 HYXMX HApPOJCE, NOMEPTBLIO; HAaARE-
KUT OTHEMMTS BapAPKEeHoE OT 3ApoBaro, AalGsl ned BMECTe HE OPOBAYO.
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Bce Hapoasl, ORHOTO A3WKA YIDABUAICH [s] B CBOEM OTHEMEHMM IO MECTO-
NOAOKEHMO HauywuM ofpasons. CocTasngar [s] KaJKIUsl B CBOEM S3BIKe
ofuo ofmee cobpaygue A BHEIIHMX AN, # TaM OYRYT DACIONATaTh M pe-
wars Ouplg, Nonobeo Kak Coefuuennbls [s] Hugepnaupsr Tonaampcexon
PecoyGnurky niuM aMepHKAHCKHSL 15, mocenag oOT KaxgEom ofmactu cBoero
NOTHOMOUYROTO B OHOe ofuee coBpaHue CBOETO A3LKa, Byxe[r] e [uro]
cu ofracTh B cBoeM cOGpaHMM HEBO3MOIYT COTAXCHMTRCE O UeM, u Oyay:
MMETE CIOQ, TO NPENAOKYT OHOM u[e]pes CBOMX JIONHOMOYHHZ OGIIEMy
Epponedickomy CoBpamuio, ¥ DOBMHYIOTCH ero perucHmto. Cornacue obmgaro
[s] coBpania OHOrO A3BIKA HEZOCTATOUHO €CTh AKS ONpasJaHuid Kakoro
Jnf0 HENPHATENLCKOrOo AEHCTBMA, Ho Tpebyercd peureuue ofimaro [s] scex
A3BIKOB CODpaHMA, KOTQPOrO NPMTOBODH MCHOMHSATH HOIDKHO. _

1o A3BIKY CBOEMY [TONMAKKM CYT CEMHOMMeMenHble ¢ Pocuete [s] u mOTOMY
LOMKELL COCTABHTE OQTICICHHE DOCCHICKOTO HA3BIKA CPERHEIO ¥ mMexmy
craparckum[u]. [Be OTHeNeHHBIA YacTy IToipinm™ 20 JOMGKHE COEAMHMTLLR
C TPETBEIO MPHHAAMEKAUICK Poccun ¥ [c]ocTasuTs OAMH CAZBCHO-DOCCHMIL-
ckoft [s] A3BIK, YMPaBNMIOH{MACA TJIABHBIMM OTHENEHMAMM IO MECTOIONO-
KEHWO ¥ pasiuunie. M tak He ofna Avcrpug M Typiua JOTDKHBI JUILIMTRCE
HACHIBCTEEHHO IIDUCBOCHHBIX - HAPONCE, HO ¥ IIpyccua TaxoKe MOJIKHZ
LaTs CcBofOAY TONAKAM M YHOBONBCTBOBATHCA BMECTO NOARAHCTBA — COO-
30M M COCEACTECHKOW ApyxO01W [5].

OpaHUMA TAKKE JO/UKHA OTKA3ATHCE OT CaMOBIACTHOTO YIpPaBIEHHS CO-
I03HBIX DECHYOMUK M OT FACD’KHBAHMA IOJ CBOEO [s] BAMACTBIO HETDHHALIE-
Kamux eff ofnacrelt HUACPIAKACKUX M HOBOIPMCOSNMHEHHLIX UTalbAHCKMX
W TEPpMAaHCKIIX.

[ns obmaro [s] Gmara M IOXKEPTBOBAHMA SOMKHEL Obte o0l [s],
[k. 11]. Qcrasaeune BORER KM DACHONOMEHMe cebd K TMOCTOANHOMY MMUDY
JNOJDKHBE VUPETMTLCA HAUPABENIMBOCTH B3IAMMHBIX OTHONICHIO! KasKgoro
HApoXa M TOKMO [s] AJiS BOWHLI HY)KHO MM NOIE3HO CME HACHJIBCTBCHHOS
oGnagaHMe AYKMM #3BIKOM 21, uTof CHMAOI0 €ro YMHOMUTh CB0I0 CUIY DO
THUB COCRAENH.

Beaxow [s] 93bK ZOWKEH YAOBOIBCTBOBATHCA IDMDORHON CBOGK CHMIION
¥ BEIMYMEM I NOBEpUIAThL CEOM HEAOCTATEM B PASCYIROEHMM [S] MHOTOIION
cTBa McKyc[clTROM, NOOGPMM TDABTCHMEM ¥ NPOCBELIEHMEM, a He mopabo

- IJCHHEM YYRMX A3BIKOB.

TIpaBuTeNy NDEeKyIIMACS MCTMHHO O 6JarofCHCTBMM HOJNBNACTHRIX HE MU
IYT OCKOpOHThCA TeM, UToO MHOHIBIYHBIC NOLIAHHBIC OTACHAMIMeS [s] Of
HMX JNA RYyYLIEro YOpPABNEHMS CBOKMMN OPMPOAHHIMN HadamsHMKamu, OpHa
pOTHa, OfHA TOPNOCTE M BAaCTOMOOME BHYIDAIOT KENAHNME BIRANETE QYXHIM
HoBpoit [s] otey posonsno 3a60Tel uMEs O CBOMX CODCTEEHHBIX Jerd
BO3DAAYETCH, KOTja 9YXKHe HAMEYT Mesoero cofcTeeHHOTO™ OTUA.

BCHKODG A3bIKZ OTLEL €U0 CYTh CTADIIMHE! M HPUPOAHRIE HAYANBHUKH, HE
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KYILMECA N0 HPMpPomHO# Mo0BM K CBOEMY Hapoay o ero GrarofeHCTBHA.
Hapoi He MMeeT IpaBQ OCKOPONATECS YMANEHHMEM OBOMX BJIANEHMI YEpeE3
QTACHEHNE UYKMX A3bIKOR. DTO YCTaB IIPUPOAEI, OHA IEpBad CHENaia CBoe
oTHeACcHMe, JIONM HACHIbCTBAM[M] OHOE HADYUIMIH, BCAKOMY SA3BIKY CBOM
rPAEMOB CHABE ¥ BENMYMS, HO IO €T¢ MHOTOMOACTEY M CMIE, HO IO HO-
CTOMECTBAM.

IToxopenye Ty KoM BHAACTHM OTHMMAET IPMPOZHLIA cuisl HapoZa. Cuu [s]
rPERM, KOTOPHIA [5] CONPOTHBNANMCE BCEH NEPCHACKOM Mmmepuy, B nopabo-
IICHMI CBOEM HE MOIYT BO3IFEDIKATh HACHIME OFHOrC TYPEIKOTO Talluy ;
o"MYZKECTBO ¥ CHMIA -YCHINEGHSI, H BO3lymarcs opofof00 M HE3ABMCHMO-
CTHIO™, - ‘

- Cur Alu]ram4ade, KOTOpHE xanmkuM o0pasoM NpOCHAM y CeHATa PHM-
CKOTO 3AIMTH HDOTHEBY [s] TMKTOE, XOTAT HBIHE TOBeNeBaTh cBeToM [s] 22

Tlprcoemuumiincs [ss] K TpuBedeHno B ocnalieHue ONHMX, M YCHICHMIO
APYTHX [BE TPMUMHBI: HEBEKECTBO B IPEKax ¥ Npoceimenue B alulrmnda-
1ax, Ho T0 [meproe] or mopaGomienms, Apyroe OT BONBHOCTH TPONIOLLIO,

HeBesxRecTBO eCTh HeNpeMEHHOe nociefcTeue mopadomerms. CoBerosan
Mcoxpar 2 rpexaM Comepikath Mexny cobowo mup. Econube ero -mocny-
manM W OpEBHEAA B COCAMHEHNM, TO OCTANMCH OBt # CBOGORHBL, ¥ IDO-
cBEIICHE. DB3aMMHBIA [§] BOMHE! IDCKOE APUYMHOK) MX NOKODEHHH M HEBE-
JKECTBA.

Bo muorom noxobea gapesuas Ipeuus [k. 12] apremnel EBpone — oTms-
yeM NPOCBENICHMS ¥ OTHSNCHHOCTRIO pasubix obnacrel. He cnyanTesa-mi
ToXe o Beelil EBpOmOw, TUro M ¢ I'pemmen? He TpwiigeT M Kakof RUKOMX
Bapof M3 AsuM HOXOpuTh e¢e? Iledanbroe Npeisellanne TeM WM EDYIHM
oBpasom chymercs [s], korga Espora He coepuuurcd, o He npubasut cBOCH
ofureir cyurel ocBOBGOIKACHMEM TTOKOPEHHEIX Hapogos. B nopabomenni ¢BoeM
pHY NPUGABAAIOT TOMLKO WMCIO CONNAT ¥ AOX0HA BRAALYUECTBYOLEH 3
AEpIKABE, OCBOGOMCIERMEM ‘BOIEPATATCA MM IPUDOMHBIY CUMBI, BO BCEH LE-
JMOCTH, M NOCHYXXKAT K 00IMemMy MOTymectsy scefl Espombr

1V. Pasaopecue m pasjenecHye A3BIKOB

+ PaBrorec[uie-Trons ypusndemoe u300peTEHME IOMMTUKH, OTKPHITO MCHLI-
TauMeM OHMACHOCTM OT YMHOMXKCHMA CMJI KaKofl Jud0 OFHONM TEpIKaBhl ¥ IIQ
eMMKY OOHa CMia pelmT [g] Boe Jenma M CHODPH MEXAY AepKasaMif, TO B3a-
UMHOE IPOTUBONOMOIKEHHE CHI IOUMTAETCH CPelcTBOM Oe30MacHOCTH.
PapnosecMe ropasno YCOBGPIIEHCTBYETCZ HOBBIM pasgencHMeM EBpoOTs
Ha 0COBEHHbIS S3BIKY P COCTABNMMOLGIC €C JKMTeNeH [ss], OHO MpHEABMT CHIBL
K ODOTHBOMOIOMKCHUS CHABAHO-DOCCUACKMI, TepMaHCKUI, rpAHIIY30RMI,
WTANAHCKME M ADYTUe A3BIKM [ss]P cKOABKO MX ecTh. Kavwpwur [s] 'cocTont
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MeXay coBoit u TMpHMPOXEOM COEZMHEHMH, YO CXOLCTEY CBOEMY DHM MMEWOT
B3AMMHYIO CBE3h 1 NPUBA3AEHOCTE. Hazuexmur ToxMo [s] passenmmtds oui [s]
V3B HACWILCTEEHHO OBA3YIOWMS [s] ¥X ¢ IHOCTOpOHHEw [s] Jmepxasol,
M VAEPKMBAOIIME OHOE COCAVHEHHE,

ITo cue [s] Bpems eeponeiickug [s] nep’XaBel He HaOMIOFAIOT MHOrO Dae-
HOBECHMA, KpOME TOTD, UTODB B3aMMHO NPHO2BRAT CBOE MOTYUIECTBC HA
cder gpyrux. Cumpmeitumng [s] DONyoKalOT OfNHA APYrY: HENDARETHO HYIKIM
3apnagacT, IMis-6[p1] Xadxgag [s] M3 HUX B3AMMHYIO BHTOTY MOTNA MONYYHT,
Ho npu pasmendesuy NepsKaB N0 ux A3btkam He OyIeT TAK, Kak IIpH Dpas-
ACACHYM ML TI0 MECTONONOMCEHWAM MIM BIaNEHMIM.

MecTononOXKeHME €CTH MEPTROE Dasfc[ne]EMe, HO HAPOJHOE — YKUBOE
¥ ryacHoe. ITpy OHOM M MOXET CKasaTh Aurnus u PpaHima: |, YCTYNH MHe
TO MY EDYrOe I BHMrogaoctu rpasur (k. 13] mmm- mopemnasamua”’. Voo
TO MecTO Muu 3emiia oburaema Kaxumu[To] SKUTENAMM, KOTOPBIE TOBODAT:
MBI BY QPARNy3s!, HY IHTHAMTAHG ¥ OPMHANIEKMM cebe, 2 eCHM MBI B OTHer
neHuy cnalel, TO B COSHNMHEHMM CBOETO S3HIKA MOMKEM BaM  HPOTHBY-.
cTaTs’”’ v,

Bee esponeitcxua [s) SSBIKHK, KaMBIL MO CBOEMY pasfeleH:IO, SKMBYT
CMEXKHO It B COCTOAHMM APYT ADYTY BIAMMHO IIOMArarh; u00 HaTtypanbhHo
KUBYIIME BMECTE OJHMM S3BIKOM IDPMBHIKAIOT TOBODMT. [Io Mepe Xe yaa-
NeHNA HAaUYMHAESTC PajiMuyie, HO DCTAeTcd TIABHOE CXONCTBO — HAPYTMC AMA-
NEKTH HO ALK OFKH.

POCCHICIO A3BIK, TaM IGHBCKMIA, A 33 UMM CMEXKHO HAUYMHASTCS CHABAH-
cxuit. TepMAHCKMA® B CBOEH OKDYIKHOCTM 3EMJM, M ‘B COCEACTBE ASBIKM eny-
HOTO HPOUCXOMKIEHMA — HUePIaBEAObl ¥ INRCHIADH, MEXIY OHMM M pag:
I[Y3CKUM, KOTODEIF CAM B CBOEGH 3€MIE 32KMOMASTCL, 110 I3MKY CBOEMY NpH-
HAmAeKauHs [s] K TOMY MIM ODYroMy, HO 10 DAa3TMUMIO CREOHCTR MM
OTHCHACHHMIO MECTHOMY YIPaBAmOmMacs {s} caMy cobolo. VICIameKMit A3BIK
¥ TOPTYTalNbCKMIT CAMM B CBOEH 3eMJE, IO DadNMuUMio YIDABIAIOTCS pasHo,
HO RO CXORCTBY B coepMbeHmu., MrTangackuil S3sIX caM B cBOel semie ¢ cf
OCTPOBAMY, HO IO DPa3MMuMI0 HADEUMM M OTHENEeHHI0 MECTHOMY, KaXJoe
paznencHue camo colow ympaBnsetrcs, umed ofllee TPaBleHWE B OTHOWUIE-
uuy nocropompkix [ss]. JpesHee coceger Mrammm — rpexu  [cocrasusior]
OBOM A3BIK B CBOEHM 3eMmie ¢ ¢€ OcTpoBamMM., Bonoxu ****, BEHTDH — B CBOSH
HacleACTBEHHON 3emne. K ceBepy MATCKOM® Aapk?’; JTanusa MOMNET YCUIMTCT
BosBRicuR Hopsermio B cotosmumly, Kax IMotmargus u Aurmagt 26, HIzenckuf
A3HK CaM B CBOSH 3emie ¢ OCTpOoBaMM. BenmrxoOpuTauwcKMit #IbIK  caM
B CBOMX OCTPOBax IOKA3KIBAET coegumenmem Ilommammmm u Vpnanguu upn-

*** IMwGoBb OTEYECTBA ©CTH BEPHEIE sanor paBEOsecua. (Praypis ten wystepuje 3
tylko w wersj 4 — JS) T
g b Bonoxs B CBOG EpEMu GbUDM BEMMKOW HADON, W NporHani Crasgs or HyHad. - E
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MEP COEHNMHEHMA APYTHM IOKOXGHMAM ERUHOTO g3bika 7. Ho ceit npumep
moxeT m Tpebyerca ObITH YCOBEPINEHCTBOBAH.

Ect» 8 Espome mpyrue H3bIKM, KOTOpPHIE [ONTOBDEMEHHSIM nopafonie-
HMEM CMEUIANMCH C DOCHONCTRYXINMMY M DasReauimncss [s] Mexzy cobom,
¥ YMAIMIMCH, U YHM3MIMCA [s] OO TOIC YTO COCTABRAANOT TOJNBKO TNPOLTOH
HADOX B CBOEE 3EMIE; TOCHOAA MX — M3 JIOKe COcefHero ®apoga¥. JIo-
§08b WENOBEUESCTEA M NPHUPOXNE! BompeT k. 14] ¥ 33 cux OE3rNacHsX, M IO
pASIMYUMIO S3EIKA H3ET MM TpPaB0 OTHERSHHMS HADOJHOTO B BO3MOKEOM
CBOEM COCHMHEHMM, T0 CMEXHOCTM WM COCENCIBY — [OA TOKPOBMTENE
cTBOM BmDKainnefr Hep>XaBe, Mpak HeBEXKecraa HEPASHCHMMOTrO ¢ IOpa-
foumenrem MuHyer ¢ Hacrymnenwem csofoxsl. Ory camu  ofpaboreiator
3EMIT0, TO CAMH BARJETENV €M ¥ TOCNoAa, MOQ TEABHOS IPaB0 BAANCHUR
3eMIY ecTh 00pafoTanue OHOM. YUGHME M TODPrOBAA MOIYT MM AaTh CTETICHE
3HAUMTENBHOCTH B 'BECY BCEX IIPOTUMX HAPOIOB. :

He MOTYT MMTEIM 36MIM MHAYE DASAENATECT KAK IO CBOEMY #3BIKY.
Cumt paspiencHueM BIPEAb DOIDKHEl O3HAYUTRCE FPaHMUEL JKMTEIBCTBO TOrG
KM IPYTOTO HapoXa 6CTh IIPaBO BNAJCHHMSL €0 N0 TeX MECT, KOTODHE OH
AefCTBUTENEHO 3aHUMaeT. KaokblT A3LIK B DOJE HeIORSUSCKOM Noxoben
KGKAOMY OCODEHHOMY 4eSIOBENY, KOTODOMY JAHO IONUEYEHWE O CaMOM
cebe. Celt MMeeT Ha BCIOMOMEHUE CBOE CEMENCTBO, & TOT — CBOE IIMEMS,
MM HORONEHHE, KOTGPOE eCTh WUMTO MHOE Kak YMHOMUBUIEECT CEMEHCTBO.
Cuv IDPHDOZHBIM DasZedcHMEM CKOpEe MOTYT HapOmel foitu po ofigero
coemmnenus, Ho HOCTHIIHO TPOCBELICHMIO CHME [$] PasAerenMe TO HACIEIMIO
BAAfBIUCCTEYIOWNX [¢], Kax Hanpumep B Mramuy — oJiHa 0612CTE MCIIAHCKOYO,
JDyTasg — aBcTpHUHCKOro momy [s]; ocobamse-Ke B epMaHMM, TG CTOIRKD
JOMOE OJHOTO A3bIKA ¥ OT CErO pPa3zfeleHMA TpY HACTYIIMBLIEH BOMHE OQHO-
A36IdEele 3EMIIKK ¥ coGpaTun [s] DpOMMBAWOT KPOER XDYT Ipyra M IpH
CAMOM MHUDE HEHABMCTh, 3N00Y M DA3TENEHME COXPAHAIOT. ABCTPMIALE], IE-
capur 25, OpangenOyprusl, Npycaky — paske [OHW] He OAHM TI'EDMAHIEI?
TaKk HeecTeCTBCHHOE DA3JelICHME Da3sAMDPAET "eCTECTREXHOH . [s] cowo3. [lng
EBYX CEMERCTR MMINTMOHB! CEMECTB pasnenstorca. Maoro [Bpexa jpemaert]
H TO YTO KaXKjO0H [s] HOM MMEeT CBoe HACHSACTBEHHOE BHATEHUE,

Wcropra caMbli ITDOCBSIUIEHHSIX BPeMeH EBPOIBI €CTh MCTODPHS IOCHOJN-
cTBylomMX et [s] momMoB, GecnpecTa®so BOROLMX MeXNy coboi. Hapogst
YYACTBYIOT B JCHCTBMM Kak OpYAOMA MX CTpacTseir, CaMm cofoH OHM HMYEro
Iss), mpa mmu tpu ceoBogusie: alu]rmuane — Tawxe [k. 15] He Manc moe-
BaNM IS CBOWMX AOMOB, TONAHNNIE M BeHEUMaHE [ss]. Jmoe [s} Tormo [s)
Iencreosany caMi cofow — Izefapyr He uMes Jomy, camu cobow ympa-
pnagck npeCilnamn B Mupe, SKalko, uTO HANMMATMCS BOSBATE 33 UYKIUX,
0e3 BCAxOrG MCTHHEOLO Y4acTud 20, And OpOMWTAHMA MM USCTOMOBMST Ciry-
KUK ¥ JPYTMX [EDIKAB. .

[To cme Bpems HapoAml camu <OBOKX HE JNCHCTBOBANM, a OAHM JOMEI,
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YOpPasAAIOININE OHBIMM, PaclONATAN# MX YHacThl0 M caMM HacTo HE M3
CBOET0 Hapofga Opurn. OEM cMeIluany YyXEMX M Pa3NeMAM CBOMX, M 1o
HBHEE HE 10 HapoAgy, 4 OO JOMY KaUKOMH fA3bK ceba cumran ¥ camM NpPOTHR
cebs BOODYIKANCH, M YACTHHIM INOKQODEHHEM CBOE 00LNce yTBEpHAa.
OtrpeiTo pasHosecue 3%, npu3nana HeoDxommMocTs omaro [s] aus Geso-
naceocTy Eppomsl. HagaeokuT TNPMCOBOKYIMT: K TOMY HafEKHOE OHArQ
YTBCPXKACHHUE -~ HA DDPMPDORHOM DA3feRcHMy Hapoxos [0cHoBamo];, cumu [Ha-
pojbl] Hecornacarca MofgobHO JoMam JADYr Apyra HenuTh. HHKTO He YeTYOHT
cam cefa gpyromy. Cue pasiencHMe, KONb OB OHO Hi AOPOTO CTOMIO, HO

JAIIATHTCE TeM, UTO IIOJIQOMKHUT KOHEI] 3ABOECBAHMAM BHPEOb OTAACTE cﬁepe- )

JKEHME KAXKOOTO Hapofa caMomy cefe, 110 NpaBy COTBOPEHMH €My IIPMHA-
ANEXKALICE, © BOXEH M CHICK €ro He pasmydHoe. CuM paspgeleHueM yTBED-
AUTCH BEEHBIH 3aK0H: urol[e1] BeARoM [s] 'HApOg YUpaBMAN TOKMO CaMm
cebs, mpexccTaRaaf KaxAoMmy colcTBeHHOe o cefe momedenue, a 9TobH
oHoe me OBLIO Ha CHET APYTOTO, TO HAJNEHMT B3aMMHO OTDajMILCL 3aK0-
HaMy IpaBOCYAMA B OTHOLNGHMM IIOCTOPOHHBIX 3 COCTasMTh 00mMi CON03
A4 cOXpareHdus IpapXbl B HOCTYIKAX OJHOTO HApPOJa K EDYTOMY.

Manbte 0ONACTH TOPa3HO JETdYe YIPaBAAWOTCA M N4 HUX He TPYEHO yera-
HOBMTEH XOpoIIee [s] mpapiaedme. VI Tax KaKABIH A3BIK — ORHAZ J[EpKasa,
#0 AomxeH [0H] coctosThs [s] m3 Taxopeix maneix ofmacreit mo ocoSeHHOMY
MECTONONOIKEHMIO, CBOMCTBY MAM HpHMEBIYKE OTHEACHHBIX, 3 HMEKOTEA HA
OJHOM ¥3 HUX HE IT03BONCHO OyAeT NepedTH B JEDYTOM ASBIK — PABHO ° Kax
M ITOAHATHE OPYXUA NpoTHB 06nacrest cBoero S3miKaV. .

W rtax xaxkmslif Hapog Oymer BEPYr MMeTh XBA IIPEMMYIISCTBA N0 CHE
BPeMus HE COBMECTHEIS: OBTh CHABHEIM M XOPOINO YIIPABIAEMBIM.

[k. 16] V. PasgencHue 3cMens

Ofnacru 110 Hosne cBOel M30MPAOT AyUMIEE NPABICHUE, AENAX OHOE CKONB
BOIMOKHO ODHIecTBeHHeumM, A Halbl HMKTO He DB MyKo¥ B CBOCM 0TEHE"
CTBE, NOJDKHO BCAKOMY OTHEIMTH B HACHe#ye COPAMEDHOU YYacTOK 3eMIK.
Cus [s] ecTs HAlla Marb, KOPDMHMIML2 HAWR, MCTQUHMK MCTMHHOTO H300M-
J¥MA ¥ CPENCTEO VEOBAETBOPEHMA TPHpOIHbx moTpefHocTed, 663 KOTOPHIX
OIHMX HUTh HE MOMKHO.

TIo HLIHEUIHEMY EBDOTEHCKOMY YMCTBOBAHMIO TAKOBOE [§] pazfencHue
semay noufuiralerca maske HampacHeM, Ha uTo — CKKYT — 3€MI0 4e-
AOBEKY MMEIOU[eMy CEOE IPONNTAHME OT PYKOACAMH, XYAOKECTBA HMIM TOP-
rosny. Ho, nyckai, cuu [s] OCTAHYTCA OpM HEM, NOKYEA OHM €ro MHHTAOT,
MeXay Tem 3emrs [6yger] B HaliMe Y DOXHBEIX; NIOA CTApOCTh JIET MIHM B CIY-
qae OEUHOCTH M HEYAauM 'B CBOUX JIeNax OH YAAIWTCH B €BOE HaCIcOHE.

Cne ofuiMe BIafcHUEe 3€MIM €CTh ‘BEPHOE CPEJCTBO HPMEL33Th KarKHoTo
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K OBOEMY OTEUECTBY, YIOECDIKATE €r0 OT WATAEMA B UYXKHMX 3C€MJIAX M Bbi-
3BaTh OTTYAa. [IpMpOZEO BCAKOMY ©BO4 CTOpoHa M0be3Ha, HO OHa €II¢ IpPHM-
BIEKaTeApHEe NpM obMagaiuy TOMOM M YVUZCTKOM 3CNMIA.

Kampsiit oTell cemeicTsa, NONYUMB B HAYANC DA3JCICHMA 3CMENL CEOCH
obnacTt macnegwme, ,qomi(eﬁ ONPENERUTh OFHOTO [5] M3 CBOMX JeTell K CO-
pepsanno. cefia ot oHOM . Yenopex — He rpakgauny §e3 HacAefUs B CBOCH
zemue. -Ox "iy}i(Oﬁ ‘B CBOE€M OTCYCCTBE, M HC HMCET JKMBOT0 YYACTHA BO EBCEM
[0 OHOTQ KacawuiMemcd [s].

Y06 cmenats npasnmenue OOINECTBEHHBEIM, HafNCKKT TAK YYPEIMTh BCEX
ero uneHom, ¥TCO[BI] BCE KacarmoulMecs N0 X OTEUYECTEA — [0 BMX KACaIoCh
¥ CEro He MOXHO JYy¥INEe COelHaTh, Kax YIemeHueM Hacnenud. Tak >Kuix
cUapradne ¥ pumMugHe, ITOTOMY CTONE Xpabpo IPUYYMINCE [s] cpakaTecq
33 CBOE OTEYUECTRBO, 4YTO B TOMKE iapems: 3AWMILANM CBOM JOMEL M HACEEIHA.

TIpu ToM y>Ke BpeMd EBDONCHIaZM YMEHBIIATH CBOM TOpPOHA, TAE HUEI0BE-
YEOTBO pazepalnaeTcs ¥ OegeTByeT. HAapmekuT caeiaaTs KAHAMBL ANA OTBIIE-
“MeHMA MINMMIIEMX JKUTEAeH ¥ BO3BDALLEHMA MX K TIPMPOMHON NPOCTOTE.

Yenosek MMed 3¢MMI0, GYNET MMETh M A0M M Xo3ZiKy. Cum ‘Tpu Hepasny-
YyHb, JKeHMTE0a TOMEXKE CBOMCTBEHHA CCNBCKOM SKM3HM, CKONb HPOTHBHA TO-
DOACKOA. B MepBOM — XKeHa NOMOUHMIE, 4 B HpYrod — OpeMsa M TArOCTb.
3a pmpuofpereHueM 3eMIM M MHOrQMOOWE INOCIEAYeT, M Kaxigax 00JacTh
cKOpo yRumnT cefi MOIYU{EeCTEeHHEE.

[k. 27] Habwm Hachemms B TNPONOIDKEHME BPEMEH He OTUYKOanucs [s] Oe-
AHOCTHMIO M Hepabenuem [s], Hagiexwmr BO300HOBMTE ApeBHM[e] ycTaHO-
BAGHMA MYEDOro 3aKOHOJATENBCTBA O BO3EBPALUEHMI KaXKIOMY CBOErg IpO-
JaHHOPO HACHEAMs B TODMKECTBEHHOM nATHAECITOi rox 2. Bo scex MCIIoBe-
AAHUAX XPHCTHZHCKOM BEPH NPHHATO MEQroe 0T Berxoro 3ageTa, cue [s] au
MoxeT ObiTt mporHeHO? IloueMy CBAIEHHMKM XDMCTMSHCKME [s| BCTYVIIIK
B npasa JNeBUTOB coduparths mocATHHEL? [ToHpaBuncd M celr obslwan, no-
HPaBUTeCH LOJDKEH M HAPOZY ﬁnaroncTensHbix& YENOBEKOMOOMUBEI  0BBIMaN
BOZBPALICHKS CBOETC HACAEOMA B TODIKECTREHHOE JNero bumes.

Semnsg ects TocmozHa [s], MBI — TPMINETBIE! ¥ CTPAHHMKM Ha HCiL

Hosonero 6¥XeTE 3eMIM BO BCAKOH OOMACTM, KOMJAa HMKTO JIMIIHATO HE
Gymer umers. HagiIesxut ONpENeaUTs MEDY BENMKOIO BIANEHMA B KaKEOH
obnacTy. 3emay Gorarsix 10 TOro YMHOMKMIocH [s], 4To Oeftubnim He rpe [s]
KuTh, TPYROMOGMBEIM HWYETG CBOETO HE OCTANOCH oCpafoTeiBaTs, BO MHO-
I'Hx cTpaHax EBpONBI 3HaTHas AONA CENMBCKMX OKMTENEH HE MMEET CBOMX
TIOJIEIL.

DPaRIyssl MMENM CIydail TOMOY CEMY 37y DAasZeNMB HEMMYLWIMM IIOCE-
IfHaM OCTABICHHBIA BRIXOMUAMM 3HATHEIE MMEHHA, M OT MOHACTHpeR BIATH.
Ho ouy mpojany Mx yTecHseMEl TOTAa HYXKAOW M JOnramu %3,

AHrmus ects uapcTBO CBOGOALI M COBCTBEHHOCTM, KAXKILIA KPCIKO CBOETO
AePIKUTCA ONMpPanch HA 3aKOHE, HO M NpaBo M CcOOCTBCHHOCTM HE NDWHANIC-
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xaT ocofenno uu xomy [s] 3% Ono ectk [s] obiles Boex JRuTeNeNn 3E8MIDM M KOT-
Ia 3MOyNoTPeONeHMAMM CHEeNaaoch HEDABHQ, 3aKOHBl AODKHBL YHOTPEOHT
CBOM BNACTR M cumy, uTolH OIMH He MMeN CHMIIKOM MHOrO Ha et [s]¥
APYTOTO, KOTODOMY HUTEr0 He OCTANOCH.

IBe KpaiHOCTH — M3MMIIECTSA M HEMMYILecTEa PaBHC OefCTBEEKEL M DA3-
pymiaT mwactue® u godpogerens. MaauMinecTeoMm HCIOBEK DAIBPATIASTCE —
DABHO KaK M Kpakrnetd GETHOCTBIC, M KAK OT TOTO, TaK M JIPYTOr0 MMHYET
CBOEH 11ENM COTBOPEHMA. ‘

3uamesnTs A[H]rAnyuaHe ©Boeky OHAPOAETCABHOCTRIO — OHM  COTPEBRAOT
¥ KOPMAT ceoux Gepgapix. Ho, myckai, Jydine YIeNATe [s] ¥M YUACTOXK 3e-
MM OT MUMIIECTEA CBOKX BIAJEHWM M TeM HARYT uM cpeigcTpa camux cebs
Aep’KaTh CBOMMM TPYAAMM, a Tpasgesle Goragu yOasnda cBOM MMCHNUA
u38asaTCa BENMKON CKYKM ¥ 3aB00THI, Kyja JAeats [s] Bce IPa3gpH0c BPEMS
HAYMHAIOUIEECH ¢ CAMOM TOM NOpH, KOrma pacbmnmzcsx [s] cfo] cBoumMn
yunrenamy. Cel CTPAIIHOM CUAMHE OT HDA3EHOCTHM, a cua [s] or MammmiecTsa
[mpomexogar].

[’c. 18] Yr0oG[8l] HPHMBH3ATh KAKAOTO K CBOSMY OTCHECTBY, OXMBHTL JO-
G0BF K OHOMY, HAJIEXMIh CAENATh BCEX YUACTHMKAMM CT0 BIANCHMA. ‘ﬁho-
fb! WCIIPARUTH HPABs! ¥ IIPUBECTM K CYNDYXECTBEHHOM JKM3HM, HAANCKHT
oBecneunTs HACKEOUEM COJepiKanue ceMefcTEa. UTo6x OCTAHOBMTL CUIO
[s] BOSpacTatolyy DOCKOINL, CHIO HETY M PACHyTCTBO, KOTOPHIAL [s] ocma-
Baaor BOTaTHX, HARREKAT YMEHBIIMTL MX 3eMiy M yaeimts Genusmv [uTo-
611] NMpHBECTH X B NPUPOJHENIICE COCTOSHMC TPYROMOLHSE, M OTRIEH X
3260TOK OT MHOFMX IIODOKOB, KOTODHIA OT HMX Haleg DACHPOCTPAHHIOTCA,
upensliag SIECKOM CBOETO IPOMCXOMKICHMUA.

T'me GoTarslit TROPSH#MHE TOBOPHT: , Mo Hapons, Moy yGops” — TaM
BenueIl CRAKET: ,,Mof Koyka, mou Koctw''. Tge Tor o cobaKax CBOMX HO-
JKaneer, celf O peTax. B tTaxoe YACHOE HEDABCHCTBO OHM IIPUBEICHEL
¥ Ho NoJDKHO-THM CONIAcHThe, YT08t cobarn Goratoro umems usobunsreiuee
cofepanne jerent Gepmoro¥. He myumre-s, urcbel OfuH YAABMI OROX

“yBopur, pabsr gpyro cbepeds [MOr]. B LEROCTH WiICHBI CBOETO TENa, yToGbL

0fMH HE TAK Kpacwpo ofer Gewr, Aalsl ppyrod e OnlA HAr, ¥ TOT JALLUHICA
foraTerx yopancTs AoMa, fabsr ceir He MpeTEpnesai Bce JIIOTOCTH HETIOTOAB.

2-Tope COBOKYMIAOMMM AOM K HNOMY M CEXO0 K Cely NpuOmOKaomuM, Aa
BmoKHeMY OT[H]MMYT YTO-pa3sBe BCENMTECA OFMH Ha 3eMAM? YCABIIANNCH
[s] B0 Bo yimecax rocuoga casaoda [s] cma: uBo ecmm GYXYT RoMel MHOTH,
B sanycreuue [s] GynyT Beamkme y xopowme u He OYRYT KMBYIME B HUX!

COruocy ¢ (hpaHIyscKMM [5] ¥ HOALCKEM ABODAHCTEOM, COBITHCH MOXET
M ¢ ADYTHMH, cUE [§] CTDOTGE YTPOKCHME ™

Bes cero ypasHeHMA HET HPABCTBEHHOCTH; UYECTBO YEROBeoMOSMI obMa-
HBIBAETCH 6e3 YIpasieHWE upasocyamem. TIOXMINATH HACAEHME MHOTHX ADY-
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IMX ¥ COREPKATH MX MMIOCTHHEW [s], €CTh TO ¥e, uTo Kpagennoe {s] ma-
PHTB M FATOBATE TOMY, ¥ KOr0 IOXMIIENO.

V1. Bocnurakue 1 Bepa

Pascyxgenue [s] o yaene 3emim KakKpomy cemeiicrsy ofacry He ecth
OTCTYINIEHME OT LHABHLIX NPEIMETOR MMPA M ROMHLL, HO HOCASACTEMG ONBIX,
IO EXMKY YCTPOMCTBO IIENOTC 3ABMCHT OT COTNACHA YACTEM €ro COCTABALN)-
‘piux. HeopcuoBarenen {k. 19] mMup M3BHE, KOFJa BEYTPH 30HHA MCXAY 00
raTeiMy ¥ BEFHBMYM TIo Bceil Erpone.

OGImMil MU AEPIKAR YTEEPAMTHCA MOXKET TOKMO [s] ra BHAroycTPOHCTRE
pCeX Mx ofmacreil, M3 KOMX Kaxkpad, GbB COCTABNCHL M3 MHOFMX CEMCHCTE,
OKHA B ODCHOBAHME BCETO BENMKOTO 3MAHMA HA4aTh #¥X GIATONEHCTEME,
ofccnedeHMeM BCAKOMY CBOETO NPOMKTAHMEA, 9rofbl sKurenu He ObIM Kak
CTRHKM ¥ MALMHEl JJg MaHYGAKTYp — HM JKe NPA3NHOEATAQU{LACA, TOTO-
BLIE HANMONEATH NErMOHEI HAEMHWKOE, HO KaXKNOH MME ‘BEDHO 4eM 3aHAThUL,
TOTOR BCET/[A 2AIMMINATE CODCTBEHHOC CBOC HACHENue MIW BCTYOMTRCA 34
ofmee gexo Ans Ge30MacHOT0 OHBIM BAANEHHA M COXDAHEGHMA CBOEH
HE3ABUCUMOCTH KAK CBOSH JKM3HM.

TTocne wafeNeHMa BCAKOTO 3EMAeid [8] IIOIeveHme BCAKOro obluecTRa
umeeT GeITh [s] O BOCHMTAHMM; HE TONLBKO O HAYKE, HO IPUTOTOBACHMMI®C
Manonercrsa HOOPRIX HpaBoB YMepeHHOCTH U Mofsu  oreuecrna?®, Ywme-
HHE 4UTaTh M CUMTATh — HENDEMEEKBIH JIONT KA’KEOTO COCTOSHMA, TAKKE
XaK BCe HYXKHOE K IO3HAHMIO W DasyMEHRM:0 cocTosausi csoero obmectsa
M OTHOLIEHMS OHATO KO [s] BCEM TIPOYIMM B COEIMHEHMM MX; CHE HOJDKHbI
sHaTh Bee. IIpm TOM (DHIUYECKOE BOCHHTAHME HOJDKHO NPHYTOTOBIATS: [s]
K BOGHHBIM TpyAam. Baskasni Toar pogureiest — uaberats Herd, ubo BoAKMA
MPXKEaHMH €CTh BOMH CBOEF0 OTCUCCTBA. [HMMHACTMHECKUS [s] yNpaREeHUA
WHOMIECTHA NOJHHE! GBrTh mofumsera [s] speanma seero oburecrsa.

Tloenuxy He Begkag o0nacTs yMeer oBom cocofnl NPENOHaBaTh  Boe
HAYKY, TO B KAIKEON [AEDRaBe A3HIKA AOIDKHB GBITh YHUBEPCUTCTH, KYAA
KEM2OMMEe HOAXYT YUUTBCS, YTOOBL C OHOLIECTBA YTBEDPAUT: *IpHEIsa-
HOCTS K CBOEMY A3bIKYy2P. HaineXuTh CraparhCs BCAKOMY iA3bIKY CBOM YHH-
BEPCUTETHI YCOBEPLICHCTBOBATh, YTod[bI] He O30 HMKOMY HYXK[M! [OCCIIATH
IPYIHe, KpOME TeX KOTOPHE ONHOMY YUSHMIO BCIQ JKM3HB CBOX) IOCBATAT.
Hyxazo Tamoxe 9robsy o yuurenu GBLIM BCE OJHOTO #3bika. B cmx yummumiax
HAINEKNUT TOJNOXKKMTE Ha CepAlax HHOIIECTBA OCHOBaHMe ODIIEro coraacusd
A3BIKA, DPERYIPEKAAS € KPaiHMM CTApaHMeM BCEKOE CeMA Dpa3fopa; Tyr
NOJOKHBL €K [s] OTPACHM €ZMHOTO XOPEHY IPHMBLRIKHYTH K B3AMMHOMY ¥YBa-
AKaHuio, MOGBEL M COINACHI0, YAOCTOEEPACh B HEPAsgelMmMOcTH csoero Bma-
TO{GHCTBUA. ’

[kc. 20] **-XpucTHaHckas Bepa OpPM BEPHOM JIOCHEHOBAHMNM £¢ YHUCHMIO,
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6e3 BCAKHX MHBIX CPEICTE caMa cof0 MOMKeT COCAMHMTb BCE HADOXHL,
M NPUBECTH MX K MHDHOMY MEXAY co000 COXMMTRIO®S; OHa M NoaxHA €hTh
ocHoBauMefm] o6mero mupa u ysen [s] Beex #23bIK0B EBpONE, O0EHMKY OHM
BCE — KpPOME HEMHOIMX TYDOX-CYTh XPHCTHMAHE.

28-BojiHa NpOTHBRA BO BCEM XDMCTHARCROMY YUEHMI0 M IOTOMY ECTS:
ABHEBIA OIIKIT, U0 GBPOTCHCKMA [s] HAPOIH He HOCHELYIOT OHOMY BOCM CeDil
I{eM CBOMM, M HE B TOM IIOQJaraiwr OHOe, B- YeM MCTMHHCO COCTOMT OHO.
A MMECEHO B YeTOBCKOMGHIH.

Ogwe OpOCThie, HE3HAMEHMTBIC KBAKEDPHL [§] FOMOTDEIM, YTO XPHMCTHAHM-
HY He IO3BONMTCIBHO BOCBATh, ¥ OHM HEKOTODPBIMM JICCRETOBATCJLIMIIL
HKKOTAA HE OPVHMMAOT, OPYHUA™, [ ZaKe B OCRKACHHOM TFOPOfE HE
3aWMITATCA [— ——] 35,

ae VII. Hayka HapCeOHOrQ mpapade

Cus Bakuag [s] Hayka, OwuBacTes B CaMOM OCHOBAHWM CBOMX IIDABMI,
BRIBOJI% OHLIA M3 TpPMHERDABACHKA [s] mpMpogHOre npaea X Hapogxomy. OHa
OpPM3HAET JEPIKABH B COCTOSHMM TDMDONL! ¥ HE3ABMCMMOCTM, KOTOpmx Go-
Jee HEeT; ¥ TAK ¢ [S] EAYKA OCHOBHIBACTCA HA MEvTaHuM. VI3 Op#MpORHOTO
COCTOARMS HAPOLB! BhILIY, 3a0euli OHOe, HamolHo am noitu [k. 22] yuu-
THCHA K OMKMM, KOTODHX Ipe3upar? VInM MOMHO YUODABIATHCA TEMM 3aKO0-
HAMM, KOTODHIX YYBCTBO IOTEPAHO M KOTOPLIX He MOIMIM HabGmopats B ofLie-
JEUTENbCTEC 063 orpasiueHEMd MX OCOOEHHBIMM YCAOBHAMUK?

Korza npuponHoe NOpPaE0 HEPEMEHMICGCE B YCUOBHOE MEXKAY WISHAMH
opuoro 0bmecTsa, To M Bee OOIUECTBA, IIOENKKY HE CTANO MEXLY Muvu [s]
MOAer OPUPONELIM IIPaBOM B HENOCTHM MONB3YIOLIMXCH, IODKHB IO HeE-
ofx0NEMOCTH OPM3IHABATE OANG YCHOBHOE TIPaB0. LA Wero HapOoAHl BCTYIMIK
B HMACTHOE COEZMHCHME, HIA TOr0 K& AOIDKHBL BCTYnMIb ¥ B o0INge coemu-
HEHME, ¥ K4K TO [HepBoe], eCTh YCIOBHOE M ¢ue [BTopoe]. OpHa mpuunza
0G0MM COSIMHEHHAM — YCMOTDEHWE HEBO3MOJKHOCTM COXDAHMTH CBOM TPH-
POZHBIE TIpaBa MHAYE Kak 4[e]pe3 YCAOBMA CHEmaTs ux obmmvu. HMKTO e
Jfi2Bait BONM CBOMM CTPACTRIMM, HMKTO He co3mpai Omara e cuéT Apyroro;
DOCTYIAR ¢ ADPYIHMM, TaK, Kak xodews 4yroG[s] oHu ¢ T060i HOCTYMAmM.
He y6uBaj, To u TedA He YOBIOT, HE TPOND HYKOrg, M TBoe mpx Tels
QCTAHETCA,

Ha cux YCAOBUSX OCHOBLIBAXTCA Bce OOUISCTBA, M COTVIACUMBIIMCHE Ha
OHBIZ BCAKOMR UENIOBEK COXPAHIET UPUPONEHBIA [s] CBOM IIpaBa B O0INEXMTHM.
Cxonp ganexo OGLIeKMIME PACHpPOCTPAHACTCA, KO TOXB M YCXOBMA OHATD

cyTe oGuzawoctm [s]. M npaso xapokxor ects obuiee mpaso YCIGBHOE: 1O O
CIIMKY OGIIEXUTUE HEe NPECEKacTCd, TO HM e [s] ycmosma oHOTO HC npCph- g
BAIOTCH, ‘ |
S
C
m
0
A
0
m
HACIEOVE
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Bce mapopgbl CMEMGHE MEXAY cofo0 — KaK CKOPO B COCECTBE OHM, TO
¥ B obrgexturun. KTo chemaeT pasmype MEXIy mwogsmu ocoloro mpasie-
HMS M paspeiinT uX [s] or mabmomeHms mexyy coGowo 'npnm-m;; YCIOBMA
oBIeXHT MK, M TOIBONHT CIETOBATH NMKMM 00HYAAM CaMOBIACTHA M TDH-
crpactua! MoOer JKM 3aKOHHAL BNACTE TO ¢AcnarTk? Iepexod OT TpaKgaH-
CKOTO NpaBa K INPHPOZHOMY CAMIIROM KpyT[oit], M npomactv mogofeH. Ilo-
TEPAHA NMPHPOAHAR HEBHMHHOCTH, COBECTh, JKANQOCTE, 4 HAPOAHl — OCTABIEHDI
YIPABIATBCA [IPUPOTHBEIM 3axoHOM! HoO JiMBO — oHM OOMIRMBEL, >KECTOKH,
JIOKHBI B CBOMX HOCFYIIKAX MeXny <o00:0.

IIvcareny HapoOAHOro npaea COMCANK OHOE ¢ obeuaes u ymorpebe-
HMA 37, YTO BUACAM TO ¥ CKA3amM, OpUOIBMB HECKOARKO MOpANy ¥ yBeua-
gu#a. OHu onpaBganu 3NIoylorpeBicAne TOKA3HBAA TPABMIA TOCD, 9TO €CTh
TI0 CIYYR10, HEBEKETCBY M HEIACTBIO, 4 He TOro, 4T ACDKHQ OBTE IO par
3YMY M NPOCBEUICHMIO AIA obiiero scex Onara! OHy IpMHApOSMIMCE  [S)]
K HaCTOAIUCMY cocroguuio. M sMecto Torg, 4TOOBL €ro OCYAMTh, MIBICKIR
M3 OHOTO TPABMIA M OCHOBANM H3 HUX CBOW HAYKY HADOAHOTO npasa. OHM
OPM3HAIOT OZHO YoroBHoe [k. 23] uacTtHoc %8, mpomasonsHoc. OHM BHIENM,
KaK YCHOBIAMBAIOTCA JEMKABH O MHPE M COM03E, M IIONOXMIM NpaBuiIa CHuM
JCIOBMAM; OHM BUJCHM WX HEMCIODAHSHKE M PElISEMe BCCX CITOPOB BOMHON,
¥ TIOVIOKHNY NIpasuia BoMHe. 1 Tax mo cene yue@mEOe IpaBo HapOHOB ecTh
fIpARC YACTOHM BOMHBI M KPATKOTO [¢] mupa. TIpx TOM »Xe OHQ HE €CThb IIpaBo
HADOAOB, HO IIpaBO Aepxas, nbo M0 OJHOM BIACTH A He IC HAPOAY TaM
pasmeanoTea mAH. OTHeNeHHOCTs NPaBNeHnT COCTABIAACT ¥ HMX ocofenHoe
OTHEIEHME NIOHEH.

¥yebHoe TPABC HAPONOB ECTH 32K0H CAMOJEPKABHOM BIACTH M TONBKO
IO Hee KacaeTox. Fapogy COCTOANMIA IO BAaCTRKY APYHOTO HE MONb3YSTCH
oHEIM, MGQ0 OHO €CTh IPAEQ CAMOBRAACTHBEIX M i‘peﬁyc'r, uToOBl HADOHA IpEeCc-
Tan OBIT: HAPONOM M He MMEN CBOETO OTAMYMA M ocobenuor x cefe moOBH.
VicTHHEOE IIPABO HAPOZOB, PABHO KAK INPaB0 UejOBEKa [s], OCHOBAHO Ha
CYLIECTBE MX ¥ TOJBKO C OHMIM npecraeTcA. Iloenmmky ocoOEHHQCTB COCTA-
ENAET HAPOM, TO OHA €CTh IEPBOE £r0 TPaBO, KOTOPOC OH COXPaHAET HO-
KOJAb OHAA IPOIOJDKACTCA.

at-Hapoasl uay gepiKapsl [status] cyre momutHueckus [¢] Terma ofliecTea
JIOZEH COCHMEMBIUMXCA BMecTe urolsl poctaBuTh cefe BaarofcHeTBMe n Be-
30MACHOCTE OBIIMMIM CHIIANM AT *H**

a&-Hapogsl HO caMOMy HPM3HAHHMIO CHX YUMTENeH, CYTh ICIATHYECKHE
TEJIa, BCHAKOE JKE TENO COCTABAACTCA M3 DIMHAKOBBIX WICHOB B HE DA3HOPO-
IHBIX wacTel — b0 CROICTEOM NEPXKMTCH BCAKOH cocras. IMochyiamme coe-
IMHICT CTPaXOM M ¢ HMMM OKOHUNMBAeTCq. COrjgacMe YTBEDXKAAETCE YCHO-
BMAMK 0Oied monpssl. HacibCTBEHHOE COEMMHEHME IDOTMBHO IIPUPOXE2E,

*vkn TIpapa Hapofos [HM Bartens %9,
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80 pA3ZEeaNTh KX Mexpy cobolr — mf0 OH OAMH a MX MHOTO M JOJDKEH
CROSI0 TIONB30H) JKEPTBOBATH MHOTLKMM, 4 MHOIMC HE HOJDKHRl >KEPTBEOBATH
CBOED MOAR3010 opmomy, Ha cmx yonosmex [k. 25) muxorga Ge1 HE coria-
CUMMCh JIOAM BCTyHaTh: B ofmemmTie. VI He BO3MOKHO MHaYe J0 TOTO
novtH xak «fc]pes moxmuiesme, XO0TOpoe ecTk ofMaH — copepiaEue Ipo-
uyux B yemoemay o0umiexmTis 663 cBOETD JAMUYHOTD OHBIX MCHONHEHNA 42, Kak
GYATO KTO CKaXKeT JIPYruM: ,;BEL, KYDAKM, He JasaiTe BOAM CBOMM pyKaM,
4 TOMBRO MMM OYLY BAAAETh, IOKYZa OPYIOi cui[s] Hee [He] mpuiner, cBa-
JKET MEHA, 4 BAC B JKEHC3HBIG OKOBBI 3AXmHOUUT”,

Ot pasfgeneHns OXHOTC HADPOAZ N0 DA3HALIM  HAYAIBCTEAM NPOMCXOXIHT
nopaboienue ux u xomeumoe werpefneHue. Korga Hapojy cam IPOTHB
ceff peUIMTCA BOEBATh, HO HE IIOCTHIEMTCA OH M uyxéi [BnacT#] NpM3BaTs
Ha moMoll, a ToT [ss] mopaborur kx ofenx, Kak BCH MCTOPHMA TAKMMM [ODPH-
Mepamy HANOIHEHA.

¥ moTomMy HMKTO He MMEET [paBa DA3NENATE OAWH HAPOA M IIPHMCRONBATH
ceBbe Ham mumu [s] 43 Takyio BnacTs, uToOR 3ACTABMTL €IC BOEBAThL IIPOTHB
camore cefa, M muraTs Mexry coOpaThAMHM IPE3PEHME, HCHABMCT: M 3J0BY.
Kro onpasfgacr, ¥TOOB faa JBYX ceMENRCT[B] MMINIOHBI ADYTHMX Dpasfendnucd
[5] m soepamm!

Ho 5 ToXe 8peMs COTMACKTCH BCAKOH JYUIIE YIPABIATRCH B MANOM Kpyre
pceM, Mo ocobBeHHOM CBOEMY [S] DAsHMUMIO M COXKUTEIBCTBY, npu ofuiem
cxofcTBE BCEre Hapoga. Tonsko uTeb[pr] He NOrIaian ORMH MMYLIECTEO
[s] Bcex Ha YOOBONLCTBHME CBOEH MEJNKOM TOPAOCTH M DPOCKOINK HE COpas-
MEDHOH HOCTATKY, HO OUPAHMYMICH YMEPEHHOCTSX M FOTMYCTHI JKMTENEH 10
coywacrua B IPaBleHM.

TTocmoTpuTe Ha UENOBEKa — OH £CTh Nog0o0ye BCcero MMpa, BCETD poOAA
yenoseueckoro., OfpaTuTe BHMMAHUE M HAYUMTECH, KAaK COCTABICHH M pas-
NCNEeHB! vacTy Tena ero. Bosmmure B IPWMED ONHY PYKY, KOTOPYIO IIMIIATC
[s]. Bel, yuureidx HapomoB, MONPaRUTENM MIY 3ALMTHMKMA e10 MPAB [— CKasku-
Te:] ogea 1M oHa cama coBoi? HerT, TONBKO HACTh MaNas TCnaa, UM JEpsKuT-
CI % eMy IIOMOTAET, ¥ OJHa pPYKa ADYroH CAYXKHT. Bece ofHO, HO DAsHcACRO
YacThaAMY, a4 COEOMHCHO crubamu M cocTaBamu [s].

Tax FOKHL PACIQIATATECA M JKMTH JNIOAM, Kak UMACHEL OfHOTC RApOAa
I0 CBOEMY DPaSACACHMID M COCTaBy ¥ -BCC HAPOLLL KaK WICHBL OOHOTO pOoIa
YEAOBEUECROTO,

ai-Ho Apyrye YacTM CBET2 KpPOME AMEDMKHM, KOTOpDAs AOCENE €CTh TOKMO
[s] oBmas npoBMALNMH, pASIYYEHH UM HE [IPOCBEUICHE, [moToMY] ofparure
ECC BHMMakMC K {k. 26] Espone: ak-Ho mumMTe ¢BOM 3aKOHB HE M3 TOro
YTO ECTH, A M3 TOTO YTO AONMKHO GbITh K,

Eppona ecth OGHIECTBO HapOA0B, OTAMMANINMXCA B DOJE 4YeJNOBCTLCKOM
CEOMMM TOAIHATMIMI ¥ TECHOIO CBA3BIO, MO KOTODbIM KXKAOE [s] Hapoj
VHACTBYET B COCTOSHUM JDYTOro.

-

JOHDOIRNTVIATH
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B Eepone He MOryT Obrrs PaBHOLYIIHE! [IOCTYUKY ONHOH AEDIKaBM B Das-
CyxpeHun [s] ApyTOR, BCe WAXONATCA B HENMpEeDHIBHOR CBaA3M. BoiHa OmAOH
EEDYKABBL HADPYIDACT CHOKOMCTBME M $€30MACHOCTE JPYTOIH, ¥ DACHpOCTpa-
HuBiuCA [s] Ha MHOIMX, OKOHUMBAETCS NDHMHPCAMEM ABYX IMARHBIX HENPM-
ATENEH.

Karum npasom ynpaemmored cmu [s] pepxanst? IIDUpOAHHIM, HO OHM
ero me 38a0r. OHM MEDPTEO B KHUTaX, HE OJKMBICHO AYINEBHBIMM HYBCTBA-
MM,
Tlogemy OHM MHD COHEDIKATL MMEKOT, CON3BL I soimn? — Tlo €cOXpaHe-
HMIO MY Hapyurenuto yenopuit, M tak ecrim [s] OHM yXKe O TOrO HOLUIM,
YTO MPHIHANM UACTHOE IPABO YCIOEMN, a CTONBKCO OTZAOT OHOMY IOUTE-
H¥Ee, YTO YROCTOMBANOT M PE30HAMM 3aIMKITAIOTECE ‘B CIYYAC HADYIHEHUS,
TO HEe MOIYT-IM OHM TONLTATHCA cHenats obmfee ycomosue! s

Her suraxo ON3cKOCTH B 3AKIOUYEHHM OHOro. ECaM oHM IO DPHEBRUKE
HapyLIAT YacTHble YcAOBMsA, Hapymar [s] # cue obmue, To Bonellie Hudero
HE NocEenyeT Kak o0nKHOBeHHad BofiHA. Ofpo pasnuuwe OyneT B Uponu3ge-
TEeHMM OHOM: HUKTO HE MOXKET OCTATRCH HeNTpATbHAM. KTO NPHCTDAcTed
[s] xoropomy comepuumky, ToT GymeT erc CTOpOHY JHepRaTh. WM Tak npu
BCAKON BOMHE EBpONa DA3HENHTCS Ha ABE CTODOHB! CONEPHMKOB, TAK M J0-
cexe GLBANO YACTO.

Ho pa3nocTs B ToM, UTO OCTODOIKHEE M YCepAHEe SYMYT M3BICKUBATEL IIPH-
YMHBL CCOP M CpefcTBa NpumMuperust, obfzawsl Gyayum HO HeoBXOMAMOCTH
TUPHHATE YYACTHE B BOMKEE. YOeXKAeHHs cuibHee OYAYT CAGNAHH IO IIPABY
3aCTYIIIeHMA I MOMOIIM M IPKEATE! OYAYT ¢ GONBIICH I'OTOBOCTHI 0 ONA-
CEHMIO NMIIUTHCA OHBIX. I HAKOHCI YEOCTOBREDEHME OODATHTL HA o0 CHib-
HOE HAMANEHHME MHOTHX, IUDHHYAMTS KKELOTO MOKOPHIBCA HeoGXOAMMOCTH
0o ofniemy HDPMIHAHMIO HECUPABSNAMBOCTM Hedd M Tax BOMHA NpENyIDe-
JUTCA.

Ho xorma co Bcem yTBepOMTHCE 3'mpaBo VoIOBHOS™ N CHeNaBIIMCH
aoBMICCTREHEBIM™), KaK NONONHUTENLHOE K IDAKAAHCKOMY NPABY YCIEOBHN
[s] He morymmemy Gez omoro [k. 27] CoCTOATBCS B HelocTh (MHAYE, Kak IO
H0x00K0 Manoro Kpyra & GONBINOM — erp orpajkfawoumem, 6e3 IDUKOCHO-
BCHMA M EapYLIEHKUT OHOTO}  TOTHA M BHYTPeHHEE [3] TDABIEHE HAPOLOR
M BHeIlHee [s] yOpaBaewMue MX OeN BOCHPHMMET [s] ADyro¥ s¥p. Bouunt He
MOTyT OBIT, TOXb OOSIKHOBCEHS! W MM OyxeT 0OMIMit u DPOJOMKMTENEHBIH
YCOBEPIIEHCTBOBAHMGM YCAOBHOTO IIPAaBa HE3ABMCHMMBIX gepap ™,

VIII. YernosHoe Opaso HApOxOos

Tlo yenosHOMY UpaBY HAapOAOS, CEPONEHCKMA [s] MEpHKarbl COXPAUMOT
acTHyto GesonachocTs M coBCTBEHHOCTE  CBOMX BIANEHWE, ¥ NOTOMY B3a-
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yMHBEIH Mup. [To EpHpORHOMY OpaBy HapOJOB OHM HAPYIOAwT TPOMIBOINb-
#o ¢ Is] coBcTReHHOCTs M 0e30macEOCTe ¥ MPOM3BOAAT BoMHY. Creper-
BEHHO CKONBKO MMp IODENIOYTHTCISHEE BOJHEL, CKONLKO HYKHO HOKODHTE
IPHPOAHOE IDABO YCIOBHOMY.

TIpUpOJIHOE IP2R0 TIPEXOCTABILET ONHOM AEpPIKABE YIPABNATCH ¢ OPYTOO
CHMIO0, A DOTOMY M HE CTOMT TpPYIa YTREPXAATh TO, UTo camo cofow mep-
sures. Tloxyga Byaer cuia Jo TOME ¥ REUCTBME cero Tpasuna Iponon-
surca. Ho mpasfa, Mup ¥ GnarofescTsye Hapogos TpeGyioT orpaHyeris
cuisl. Ha cueM OCHORaHMM COSAMHMINCS, MOAM B ODLIENMTIMA ¥ HAa CEM
TOKMO OCHOBAHMY SKO HADOXEL MOLYT JKMTh MexEy cobow OJaTOmeHCTBEH-
HO.

Korga 4acro MOy SKMBYT MeXAy cofoi Ha Dpasc COrNAICHMS YCNOBMH,
To ¥ OOUIECTBEHHO TOMY K¢ Npasy NOCHKEJOBATh HOJMAHH, HO0 HAPOAB
CYTH JIOIM, MPABMTENM MX — CYTh NONHOMOYHBIE TIOCTABIEHHBIE A% cobIlo-
HEHMS ¥ MCOONHEHMS NPUEATHX M Y3AKOHEHHBIX YCIOBME OOIMESKMTHA
Cye NOTHOMOYME TpaBurelefl He paspellacT X [s] OT BCAKMX B3auM-
HEIX ODA3aHHOCTEN, M HEe AT MM HUKAKMX HOBBIX IIDAB, KpPOMEC ONHOIO
nmpaBa ¢ APYTMM LOCTAHOBNATH YCXOBMA B JIMIOE HApPOZa A CBOEK BAACTEIO
OPUBOIUTE B MCIOOMHEHME BCE COTIALIEHEHOE.

Kak CKOpO JIOZM He MOTJIM COXPaHUTh CBOE IPMPONHOE Npaso Ge3 orpanu-
yeHMA 1X OBIMMMM FCAOBMAMM, TO ¥ HapOXH — IOEIHMKY OHM {Kak] MOqu —
ne moryT [k. 28] omoe cobmocry He COLMACHBUTMCh MENKLY CO0DO0M, RONBKO
KaXGOMY B3aUMHOE €rg HOJOMKCHME ZAO3BOJISET NOAL30BATHCA NPHPOAHBIM
npaeam [s]. .

Kookt Hapo#X v ¢e@g moma, KaK BCAKOM HEMOBEK, COXPAHAET CBOE HMPH-
POAHOE TPaBO O NPMHEATEM ofiuguy yemoemam, OH pAacmOJAracT CEOM JEna
KaKk ayuine 3HaeT, xfio npuponHas moboEs X ccfe waydwaeT o cebe MMETH
HOHEYEHNMe; HO T¢ KOHYMTCH HMPEXeN ero BIACTH, TAM HadMHaeTex 00A3aH-
HOCTH OrpAHMUKBAKNIAS ero Homeuenme 0 cebe coobpaxexnem OOIei
HOEB3H ¥ He30MACHOCTH. .

I"panypt BIAfEHMS O3HZUAOTCA TDAKTATAMM, M KaXXOblf {s] HapoJ MMeeT
€ APYTHM COCCRHMM VCIOBME OO OHBIX; M BOT Hayano OBI{ECTEEHHOCTH
VCROBHOTO fIpaBa O COOCTREHHOCTM MEXAy Hapojamy, YacTHele YCIOBUA
MEKIY COCEHaMM O IDaHMIAX HE MOTIM N0 CENE COXPAHMTIE HX CBATOCTD
M HemomBmRHOCTh. Hajnexxur oBpartuibcd K o6D[eMYy YCIOBMIO, XOTODBIM
Tipy3HABAafs COBCTBEHEOCTE KAMMOr0 HaPOJ3 HEOTBEMICMONR M HACHEICTBEH-
How, [Hapoper] o6a3BIBAOTCA B3AMMHO BOCITOMOTATR[CHE] B COXDAHEHUM

" KaXEoMy [s] CBOEr0 BIANEHMH.
BesomnacEoeTs ¥ cB0B0Na — TIpUPONEOE IPABC BCAKONO HApoxa, HO HA-

KOTopHIt oy [s] He Moxget obuagexurs ceGa cero Onara. IToxyna He yeo- %
BMITMCL ¥ HE HOPYUMIMCh HADOAH B3aMMHO OXPaHATE CBOW Ge30MacHaCTh E
S
4 = Teki archiwalne %
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u czofoxdy, oHK Bce B DECHpPESCTRHHOM ONACHOCTH M MHOTME B CYINEM HODa-
Gomenun.

Kaxk rpaburens u yomitna sce oflnecTBo OCKOpPORAET I €ro HErOXZOBAHMe
u Mulenwe Ha cebx ofpaufaeT, TAaX ¥ HAPYIUMTENS TPAHMIE] ¥ 33BOCBATENS,
Hapoxnrr rosopwms: ,,mel DyAeM 3alMOIaThCA, KOTFa KTO Hac TPOHeT M He
NPHUHATA OPYKUA NPOTHE cero. 3a TO IO BPEMEHWM APYIOH npuired ux ofn-
ReTh ¥ HMKTO ue sacrymmacs. Owum Jopnuuimyca [s] cBoell colcTBEHHOCTH
u CcEoGOAL, IOTOMY UTo OBUIM DABHDAVINHEL K HEIPABXE, XKOTOPAax eCTh
obuad obnpa u ockopGuenue. Hamo rosopute Tak: ,Kro ofulen xpyroro,
TOT M MEHA CROpo OoOMIUT, 4 €CEM He ¢aM 0H, TO DIWRalmmi cocel Ino-
CIeRYeT er0 HPUMEDY, EMAS 3MONesHME CBOE HEHaKalaHHRIM'. PaBHOmYyIINe
~ TMIPUMMHOK CET0 HENPECTAHEOTQ HapYUIeHHd NPABAL, HO HANMEHAT TOYHO
O3HaYuTh, B HYEM [paBXa ¥ HEe MPaBAA HapOAOB COCTOMT, utof[B] OTHATH
[k. 29} cue [s] ®pegHoe paBHOAYILME.

Haanexur cofpatecs Hapogam 4fe]pes CBOMX FOBEPEHHBIX ¥ 00IIEe pac-
CY>XAATs O Bcex cBoMX genax. Torga speAHOe DARHOLYIIME He DYeT MMETEH Me-
cra. Beaxas JepsKaBa MOJDKHA OUPABJBIBAL BCTYIMTECH 38 obBMHIeMor0 5. Xo-
TA MHag MOXET MMETh CTONbKC Deccosectus, wto6[sl] HA CICBAX APYIVIO 3a-
OpIaTe, HO PERKO KOTOPAR 3aX04YET 33 HENPaBOrDd JKepTBOBATH cBouM Oma-
rOJIEHCTBMEM M MYYUIe COTNACMTBCH €r0 OCTABMTE, MMGEA CDEeRcTRO npubas-
JIEHHEM CBOETO TOJNOCR JOGTABMTE CHDABERNMBOMY YIOBOJCTBODeHue ©Gea
IIPGITUTHUR KDOBM.

Tem TeepAp 6yoyr ofWiua YCHOBMA HAPOZOB, 4T0 OOU[MEMM CHAAMIK MCIQJ-
HATH, ¥ DeCcuame BOCHPOTMBMTHCA OHbIM OYAeT 3aMeHsTh HENOCTATOK Ipa-
BOMOOKMA, M TIOTOMY He AOIDKRO OCTPOYMBATE IOCTRHOBIEHMEe o0ImMX yCio-
BUH B TUICTHOM OXUAZHMM VCOBEPIICHCTBOBAHWA DPOJA YHEIOBEUECKOro, XO-
KOTOpoe MOsKeT ObITh TOKMO [s] TmOCHencTsMeM HPOLCIDKUTEILHOr0 0SIers
Mupa, M CooOpA3HOro OHOMY BHYTDEHHArO [s] ycupasicHMA.

CKrOAb HE PA3BPaTHBL JOOM, KO- XKUBYT B ONArOYCTDOMCTBE M KaXKIBIN IO
MEpe JIOCTOMHCTBA CBOErs YyupaBmenus 6Golee wuny Menee oOHANEKEH
B CcBOCH wu3HM ¥ colcreedHOCTH. OBM WMEIOT 32KOHB! JIIS BO3HEPIKMBAHMA
CTPACTBEN ¥ HAYAILCTBO 14 MCHOMEeHMd ounbix. Ho BCe Hapons ceponei-
CKME HE MOTYT MMeTh OHOR BIACTH, HM JKe ANA MMUDY [s] He Hamo MX cMe-
wath; n60 OHM TI0 MEPE Cers COSNMEHEHMA HAMLYT NOCTOPOHHEMX M DYAYT
C HuMu BoeEaTh [M] NIpeAMeT He HMenoaauTcs. Jena Bcex RADOAOB PasNyuUBEl
OT e YacTHRIX JIOASH — OHM HE TPeGYIOT TaKoW K& BHACTH ¥ YIIPABRL
OHY IPOCTH M DEAKY; rDAEMIE, HOpefed cofcrBeRHOCTH HapOXOB, pasacid-
10T MX MEeXRy cobolt. JJoBoNBHC YTODS! HApOmH MMemM cBoe obuee cofipa-
mye — [a] GONBIUMHCTBG TOJOCOB DPEUINT CHPABEEAMBOCTD BCAKOrC <Hopa
¥ TpeBGoBaHMA, 3areM BCE CHERYS OBOEMY MUEHMIO 3AlMMINANT BOEHHOW CH-
JOH Ty UM APYIYI0 cTopoEy. BOT Bee CYUIECTEO HapOFHOro mpapiesusd. O=HM
COENMHZIOTCE OMHMM COTIacMeM Ha OofLiMX YoMOoBMMX B3auMHON cBoGOmB
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4 cofcTBeREOCTH. ¥NoTpefacHye CHMAB OCTACTCA TPM HMX, HO DX BCEM TOM
gHUATDHIBAETCA MHOTC AaA Mupa. Boc[c|rarosnenuem nopsgxa # ofigero pen
(YKIEHHUSA OTHUMAETCA CAMONPOM3BONDPHOCTE PELUEHNHA MENKAY COUECPHMKAMY
j DABBOIYINIE MEXKEY TIOCTOPOHHBIVIL. : :

fIpaso BOMHH YHIOABOMOHUMBAETCS HETOCTATKOM MHOMQ ¢peicTBa K Io-
aygenmo cebe [k. 30] yuommeTBopeHma; Kak OPHeIHINYINad ropa smbpacsl-
pa6T OHA BIOPYT IINaM#A CBOE TOCHE UPOMCXOAMBINMX B TauHe TEDENMCOR
% meperosopos. Heromy [s] GBUI0 CMAIYMTE 3KECTOKOCTE B3AUMHLIX [IDEAJIC-
EeRUY M M3bgcHerus OHbX. CTPacTH CTONBKO-KE MMENM YUaCTHd Kax i Pac-
¢¥AOK. VI3yMileHHBIE HAPOAL! BADYT BHMEAT MMEHME CBOE M XM3HB 8 ONACHO-
¢TH M CAMM HE 3Ea0T 3a uTo!

Ho pa3zcmorpesme [s] BeAKOro cmopa R[OCTOPOHHBIMM OhizaeT Gecrpi-
¢rpacTHee M crpaseqnuece. Bea Eppona MOnyHMaeT CBEAEHME, 0 UEM  JIEJO
umet ¥ obllce MHEHHE OCYKIAET WAM ONPABALIBACT [pEIICHME] M TPYLHO
peIIMTECS Ha MOCTYHOK B IDOTHBHOCT: OOGINErQ YAOCTOBEDEHuA. e BOIb-
MET CHMIIBE BOCBATH HENPaBOH CONEPHMK, korja u cobcreennon [s] Hapog ero
pbauant. Cue [s] oTHOmCHNE ¢ XanoBo0 K TMOLBRACTHRIM M3BECTHYIO MMEET
ey # 60 ynoTpebasemo He fe3 MOMB3EL EciM yuMHWT KanoGy paszo
OPUCTPACTHRIA CONEDHME, OHA MMEET BUE BOSMYLICHME, HO XKOrga 00 eXH-

. EOMY COBIKHOBEHHOMY CBEHEHMIO Held Hapo) YLOCTOBEDMTCE B HECTIDABELIM”

BOCYH CCODH, TO CME [S] HEMMHYEMO TDOM3BENET CTHIKEHME {s] U crIabocTs
» BACTOSHMM O CBOMX NYCTHX TpebopaHMAX.

Cin cpﬁencmom u mopabomesssie HAPOAR HaigyT oceobosxygeHne ©e3
Gyata u BOiHB. OHM OpMHECYT CBOM Xanobu B obmee <cofpanme u Oyane
10%! DEIIMT MM OCTATBCA [C BPEMEHV B GBOGM TIDERHEM COCTOAHMH, OHM
TINETHO ¥ MOKyIIaThes He OyayT. Ecmu ocBoDOKIEHuE MX IpU3Haercs oGuge-
NOMIC3HBIM ¥ . CTIPABEANMBEIM, 3ABOEBATENs 0cBO0OAMTR MX UpHEYXAeH Oy-
fet [moToMy uTO] EeeB cuxax [Bvier] conpoTHBmAT[B]cE oOIuM CHMIaM, KO-
TOPHX yHOTpeBIeHME chENyeT 3a NPUTOBODOM.

VM Tax pa3se cTpax cero 0ocBOOOMICHMA TOMEIIAET COEMMAMTRCL Jepias
Bam, HO u §€3 TOTO OHOE MOXKET MOCHEHOBATE. YK€ OJHAa COCTABIEHHAT BCA
M3 gyXux nopabomleHHEIX HApOA0B VIAHAET M PaspyIIaeTcd caMa cofoi 46,
Ve ocnabesaeT ¥ ADYrax BIAfBYCCTEYIONAA €RUHOMICMEHHHEIMHM Cas-
BBIX3™ 47, 3areM BCAKOM [s] Bapok B ¢8O0 AEpXKaBy Jerko obpatHrca. Baa-
rOfapa IIPOCBEIIEHMIO 3eMJAKM Y3HAOT ¢e08 M TepMaHUOBl CKOpPO CKRXKYT:
»MBl OOMH HApPOJN, KTO Hac pasgemmt?” He eguHOBIACTHE, BHO eJMHODPOA-
180 00g3piraeT K moBeM u cormacmo, Hacrosiyee wemamnexmoe [k. 31]

. cocTogHMe Esponmsl ¥ WacThf [s} Bodmb elle cKopee OSLIEID MMpa PACTOD-

THYT HEECTECTBCHHEIE V3Bl BOMHA — BeaMRasd TOMOIIHMIA BCAKMM Iepe-
MEHaM M JENaeT MX ¢ HACHAMEM M OIacHOCTHIO, KOUGA MupHBA [s] ¢oBETO-
R2EMA MOTYT TIDOMBBECTH MX C HOOIRAZ0I0 M JErKOCTBIO.

Korna HecronbKO HeDXKas IPERAOKAT COeRMHEHWE, TO HPYIME HE MOIYT
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70 MPABQO B ICTOPVHYECKOM h ECTHUK
MPENOMIIEHN YHVIBEPCUTETA
52 Jerzy Skowronek

OTpEIIMCA®" OHOTO, HE M3MEHMEB ce6f moKasaHueM HeZOGpPOXOAcTEA [s] 4
obuiemy 6iary. '

Tlo Tomy mpumepy, xak Poccms yreeppuma B Eppome mnpasa cBoBomEOrg
MOpeIIaBAHMA HEHTPaNbHEIX HADOAOB %%, yTBEDAUTHCA MOTYT HpaBuia 06me.
ro Mypa: 1-€) BCAKOE HACTHOE HAPYLIEGHME TpAHMI] COGCTBEHHOrO BIANEHMy
Hapojia ects ofliee HapymIeHME COGCTBEHHOCTHM; 2-6) BCAKOE HADYUIEHMe
HE3aBUCHMOCTM ORHOM AEDIKaBEL €CTh HapylIeHueM obwieir 6Ge3omacHocry
n cBoBOZEL; 3-€) PACCYKAEHMC O Aeiax EBpPONmB TOMKHO GHTH 06LICE M g
HACTOAHMIO [s] OHBIX ABYX CIy9JaeB — HAPYLUEHMA IpaumI{ u Ge30MacHOCTy
Hapoja — CHAEAYeT COeNMHEHHOE ynorpebGieHue BOEHHBIX CMJI K BO3AEDIKa-
HUIO HapyLIMTena o6ILero CHOKOMCTEMA.

20-TX. OOBIBAEHNE BOIIHBI

Bomna npoussopmTcs: ODUIMMM CHMAAMM Hapoja M IOENMKY Tpebyercs
CONENMCTBHE €T0, TO HYXKHO M COrJacHe.

‘Muorne rocygapel B EBponle oCTaBasior cefe OfHO NpPaBO0 MMIAOBATH
¥ DIpOWIaTh, a HaKas’aHMe NPEAOCTABIAIOT cyuebroi Bnacty. [ns dero xe
He OTBPATAT OHM OT cebd HapeKaHME KPOBOIPOJIMTHOMN HENPAaBENHOM BOWHE,
NpEAOCTaBiias BCEMy HapOAY NpPaBO DPEIIMTE OHYO.

Ognna Illpenyus mOKa3bBAET NPMMED CET0 BAYKHEMIIEr0 pa3jeleHMd Bla-
CTM C HapojoM. TaM rocygapp HE MOKeT caM cobGoi 06BABMTE BOWHY Kak
pasee B cny4yae HamajeHuA. A[H]rnuyare AyMarOT MMETs cue [s] mpaso, IIo-
TOMY, 4TO BNACTHBl [aBaTh WM OTKA3aTh IOMOILh JEHEXKHYH 5 Ha NpOM3-
BEICHME BOMHBI U NP TOM MOTYT KOO0 AeNaTh IPELCTABICHMS!, HO cue
orpamMueHne He copepincHo, #60, c[o] cBoei cTOPOHB KOpOJIb BIACTEH He
CIyILATh CHMX NPCACTABICHMM M KOIJa BOMHa yxe 00BaBieHa um [s], map-
nMaMeHT mis Ge30macHOCTH rOCyHaperBa, AMA 3alUMUIEHHA €0 OT HEIpHd
TENs M COXPaHEHMS HApPOJHOM YECT IPHHYXACH [k. 32] coriacurscs Ha
momome, C Apyroit CTOPOHBL MBl BMAETM M LIBEACKOTO KOPONA HAUABILETO
BoitHy 0€3 NpMYMHB HamafeHud, 0e3 coriacus CBOErc Hapoxa. Mso6mmue-
HME B HECHDABERIMBOCTH CETO TIOCTYIKA INOCHYXMIO B BEfy OCMEIMBIUMMCA
OHOe cpenath. BnacromoOuBEIE KOPOIb 3aCTaBMI Hapoj[ NPU3HATE BOMHY
3aKOHHYI0, ¥ BOCHONG30BANICA COMM CIydaeM [4roGb] YMHOMMUTB, CBOW
BIacth 2. Ho 3TO Jemo fomallHee, HApOA MOXET McTpeboBaTh M YHMUTO-
KUTh NAXUIEHHOE.

IIpaso mapoma B OGBSBICHMM BOMHB €CTh NeN0 OOLIce BCEi EBDOILL
[meofxogmmoe] mns B3amMHOM Ge30macHOCTH # OGHATEKEHUA mupa., Bes-
Kag nepxaesa Gonee ysepeHa OyIer B 00BA3ATENLCTBAX IPYIOW, KOrga HE
pon GpiBaeT [s] MOPYKOIK B COXPAaHEHMY OHHIX, 4 HE OJHO HEMOCTOSHHOE pa-
CIIOJIOKEHME YNDABIAONIMX, KOTOPBIE MOTYT OBITH YBAEYEHB MIHOBEHHBIM
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YHUBEPCUTETA Paccy>kpgeHvie o Mvipe 1 BoriHe (VissredeHie)
wmenn O.E. KyraduHa (MMOA)

Rozwazania o pokoju 1 wojnie Wasyla F. Malinowskiego 53

gpyUcTpacTueM, TGO JErKOBEDHHIM IOCHEAOBAHMEM UyXKAOMY BHYLICHIIO
M JaXKe IDOINKYIMEHBI TAK HA3BIBAEMBIMM CYOCHMIMAMY, BCIOMOTATEIbHBL-
M JEHbraMu IMOCTOpOHHen fepxxaBel. Ho nenstit mapom [6yner] wmsbasnen
gHX MCKYUIEHMI ¥ cOGNa3sHOB M He IOJBEPIKEH TONb CKODOMY M BHE3ATHO-
My BOCHANEHKIO CTPACThEI. ‘

OcobamuBo-Ke, KOrja BCAKOM [s] Hapoj CEBOI0 JXEDYKABY COCTABIAET IIO
BIIIETIOMARYTOMY [5] Pa3feNEHMIO MX, BECHMAa TPYZHO OymeT, uTo6h KOTO-
pBli CKIOHMICA Ha 00BABNEHME HENpaBegmoi BOAHEL. OHM OGYAYT MMETH
onHy 00LUY10 IONB3Yy COXPAHEHMMA OBOEH LENOCTH ¥ HE3aBUCHMOCTH U TO,
4ero ‘He JAOCTAeT B DABEHCTBE CMJ, HATPAAUTCS DABEHCTBOM BONM IDYIMX
non00HEBIX 30,

Komer Tpereit yactu®?

JOHDOIRNTVIATH

HACTEOVIE

4/2019



o570 MPABO B ICTOPVHECKONM h ECTHUK
MPENOMIIEHN YHVIBEPCUTETA

B. A. MALLEEBCKUN
O POJIU U SBHAYEHUU
CNABAHCKOI'O NPABA'

HYumamensm npednazaemcs 03HaKOMUMCSI C OMPbLIBKOM U3 MUCbMa 8bl-
darouje20cs ronbCKo20 topucma, YneHa-koppecrnoHoeHma lemepbypackol
akademuu Hayk B. A. Mayeesckoeo k pycckomy topucmy O. Xuxdey. imeHHO
npogheccopy B. A. Mauyeesckomy rpuHadnexxum udesi co30aHusi KOMIeKCHOU
pabomsi o ucmopuu criagsHcko2o npasa. B 1932—1835 ez2. oH nybnukyem
pabomy «Mcmopusi cnassiHcKo2o 3akoHoOameribcmeaay («Historia prawodawstw
stowianskich». T. 1—4). B Hacmosiwee spemsi daHHyt0 pabomy MOXHO Haumu
Ha mpex A3blKax — PYCCKOM, 0JIbCKOM U HeMeUKOoM.

B npeducnosuu k nepgomy momy «Micmopuu crassiHCKUX 3akoHooda-
mernbcme» npogheccop B. A. Maueesckuli nodyepkugaem, 4mo «CriassiHCKoe
rpaso U MecHoO fpumbikatowasi K Hemy numepamypa 00/mKkHbI 8 pagHol cme-
reHu okaszameb ycriyey criassiHaMm 6 0esie caMoro3HaHUsl, 8 0esie pa3ymMeHust
ceoell ucmopuu U sicHeliuez20 MoHUMaHUsI c8oeao npowedweao, mem 6osiee
ecnu Mbl ybex0eHbl, 4mo npowedwee Kax0020 Hapoda, CmMosi 8 HePaspPbI8HOU
C8513U C €20 HacCmosiWuM, ecmb Hadnexawjuli KopMyuli 3mo20 Hacmosiuezo,
nydwul e2o 8oxxamailin?. B pesynbmame ninodomeopHol pabomei npogheccopa
B. A. Maueesckoeo, no cripasednueomy 3amedaHuro npogheccopa @. 3uzerns,
6biria OaHa KOHCMPYKUUST «opududecko2o eOUHCMaa CriassiHCKo20 Mupax®,

' Martepuan nogrotosuna M. B. 3axaposa.

2 Mauyeesckull B. A. V\ctopusi crnaBsiHCKMX 3akoHodaTenbCcTB / nep. ¢ nonbck. M., 1858.
T.1.C. 3.

3 Bueenb @. ®. Baunas AnekcaHgp Maueesckuii. Ymep 28 sHBapst 1883 r. // BecTHuk Mockos-
cKoro topuaunyeckoro obuiectsa. 1883. Ne 4. C. 710.
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YHUBEPCUTETA B. A. MavLeeBcKkuil 0 poriv 1 3HaYEHV CraBsaHCKOro mpaBsa
umenm O.E. Kyraduna (MIOA)

1834 r. 6. Xumaey ).

Uzp Xormma 15 (27) pexalps 1834.
Muxocrusuii ['ocyzaps!

Cnbma c¢s orsbroms ma mocabjimee mucpmo Bame, nacammoe ko vab
u3p Bapmasu orp 24 moalpa (6 nexalpa) rTexymaro roja, & Bb CAMOMb
nmayarb wsbmaw Bace, uro sammckm, oropasiesnoit Bamm ko mub msn
Kpakxosa, o koropoii ymomumaere, & He mMBab YIOBOABCTBiA IOAYYHTH K
I0TOMY HEOIHOEDATHO JyMalb O TOMD, kKakad Moria OM OHTh NpAUMHA
npojoxEuTeNbRAT0 Mouania Bamrero. Ecan 6u g 3adaarospemennbe mwbas
orp Bacbv orebre ma mpepmjymee nmCbMO Moe, BB TAKOMB cayuab mpej-
npigrie wame o pycckows usjamin Meropin Crapanckaxs 3aKoHOATENLCTES
moayunao Os 1o cero Bpemenu yike mbroropmii yembxs., Bupouems: n eme
HE IO03JHO.

) Cm. npawbuamie b nucemy B. A. Mambesckaro &% M. IL. Tloropmmy ors
12 noabpa 1837 roga »p «Mucemaxs kb M. IL [loroguny m3b cIaBAHCKHXD 3eMeds>,
erp. 513. ' HACIMEOVE

JOHOIRTUSH
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MPABO B CTOPNHECKOM o ECTHUK

MPENOMITEHVIN YHVIBEPCUTETA
8 H3b NEPEOHCEH B. A. MAOBEBCKArO Cb PYCCKHMA YYEHEIMH.

Huvano mHe G6e3moEOHTH MeHS TO, 4TO BB OJHO BpeMa €O MHOI It
Jpyroii sammMaercd mepesojoms Bamero counnenis. Hanporass: 510 BechMa
upisTAO, W60 § BHAY HOBOE JOKasarelincrBo, uto Mom Pycckie coorede-
CTBEHHHKI DepecTaiTdh OHTh PABHOAYMHEIMH W XJIaJHOKDOBHHIMH 4YHTATE-
JgMH TBOpeHiif, BAMHHXSH AJd pasBuTid o0med caaBiHCKOH HapoIHOCTH,
u cobmars ycsonth ceGb To, uTO Momers ykpBmmrh WXH HAPOAHOE UYB-
¢TBO W OKHBHTH WXD HapogEmil xyxs. Hecmpaperimpo Gwio OB JIyMars,
yr0 KOpeHHAd, YHCTad HAPOIHOCTH BH HACToAmee BpeMa mokomres: <Jak
mumija zamknieta w balsamiczne loze, Cala, nieskazitelna—zmart-
wychwsta¢ nie moze!> Ramjaa mapogmocts ecrb (eHEECH, W MECI5, 00-
Jekalomadcda Bb 00pash HAPOJIHOCTH, TAKb e HHKOIJA HE YMHpPAeTh, Kakb
W IyXb veropbyecTsa: oHa MOEeTh NPUTAHTHCHA, Kakh HCKPA B KpeMeml-
kb, xoropad, npm yaapb cramm, o6paBagerca Bs orupuickb orma. Ciosec-
HOCTh M HAyKd JOEHB HMBTH JyXOBHEI 060poTs €b HAPOJOMB, IOXY-
yaTh OHTie W RA3HH OTH HAPOZHOCTH M Cil0 B3AUMHO OCBLRATH M BO3JBI-
rath. Buyrpemnga, nebrymaa Tocka mo Jgyymemn, Gaaropoxubiimems, Bei-
cokomt o0pash mBapogmocTH, I0MEHA OHTH TIABHEMB TOHOMB BChXb
npomsBejeniii 3HAHIA @ HCKYCCTBA, M TOJBKO Ceil IMABHHI TOHD MOEETDH
¢o00muTh HMB BHICOEO€ NCTOpHYECKOe 3HAYEHIe H YIPOUHTH NPeGHBAEMOCTH
uxs B mapoxb. Illia6pestopds ymEo sambruan BB ogHOMB adopusymb:
<Auf Erden hoher nichts, als Volksthiimlichkeit; wer am Zeitgeiste
sic hasst, mag der fromm noch heissen vorm Schipfer? Rein bleibt
kein Zweck, gilt uns fir Mittel bloss das Heiligste!> Ilokymenie mpo-
TEBH HAPOAHOCTA ecTh IpbXb mpormss cearoro ayxa yverosbuecrsa.

Ilo BO3BpalieHinm MOeMb BEH OTEYeCTBO, Ch TOIO0 BpPEMEHH, Kakb S
Hauaxh Gamme HAGAOJATS XONb ¥ HANDABICHIE DYCCKOH IHCHMEHHOCTH, A
Buxbas W BHAY ORHO: UTO Ta TOYKA Y4eOHOCTH, HA KOTOPYI IABHO BO3-
HeCJHCh MHCIATEIH TePMaHCKie, W O0TYacCTH ()pamIysckie, ocraercd eme
HEIOCTHENMOI0 118 PYCCKNXB, 0COOCHHO 10 YACTH IOPHIMYECKHXH BHaHiil.
Heroprko-0pHIHYECKOil MKOJI He CYH[eCTBYETH Bb PYCCKHXDH YHHBEpPCH-
Teraxs (& mekmouao Jepnrs), m tpyam I'yro; Capumsnm, I'amca, Maiiepa,
Jlexiespa u upoumx® mourn Hemspherme. Bupouems, ecanm ABIfOTCE HA
Pyen mpomosbiHuEn BHCIAro 3HaHid, TO BOSIIACH HXb, Kb CYACTIIO, HE
ocraiorca ymke Goabe mpomopbiio Bomiomaro BB myerwnb. Caymarean
co0parach y®e BB KPYI'b, I TOJbKO ORHAAITH pamcoimcra... [losromy me
AId IBYXH, HO W JId JecATH NepeBOIOBS BAMeEro CoudHeHis Gyxers mpo-
croproe wmhero pasoiitmcs mo Poccin, m nbanxs jecars nsjamiit Halayrs
oxorunkos. OTp Aymm me’dao ycmbxa m Jpyromy nepeBOIYHKY Bamiei
Heropin CrapgHeknxs 3aKOHOLATENBCIBB, HO NPOMY Bach 00GBABATE MHE
ero mMd, u TakiEe yBBIOMHTH MeHS M O TOMB: IODHCTH JH OBB 10 Yue-
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YHUBEPCUTETA B. A. MavLeeBcKkuil 0 poriv 1 3HaYEHV CraBsaHCKOro mpaBsa
umenm O.E. Kyraduna (MIOA)

W3p NEPENMCKH B. A. MAUBEBCEATO CBH PYCCEHMHM YYEHRIMH. 9

aio? Mub aoGomermo 3HaTh 00B 5TOMB, W60 Beaukiii HaCTABHEKD MO
85 urocopin (s Morxernh), [llertnars oGHEHOBEHRO roBapmBaxh: <die
vollstiindige Bedeutung eines Kunstwerks weiss nur der Kiinstler, und
nur der Kiinstler kann ein Kunstwerk beurtheilen>. 3asmouano, uro
1IePeBOAYIKD BAamero COYMHEHid 1odkens OnTh HenpembHHO 10pHCTS,
yueGno u 3mare’abHO o6pasoBauHLii. COIJACHH-JB U BHl CO MHOI?

N g moBroparo tb #e clioBa, KOH Ckasarb BaMb JpPyroii IlepeBoi-
YHKTL Baluero CoYMHeHid: <ja robie swoie, a on moze robi¢ swoiel»
Rorga s mpmammainca sa mepeBoxs ['éppecosrxs ureniii < Ueber die Grund-
lage, Gliederung und Zeitenfolge der Weltgeschichte>, radm Goabe
O3HAMEHOBaTh Jad cefa mamars o6n yuyeHoms MuiomExencrkoms mpodeccoph
ucropin: To MEb sambiemo: «nur kein Korrektor!> — Taks n BB oTHO-
HIeHIN Kb BAIIEMY COYHHEHI 1 NEPEeBOIUNKS, 2 He KOPPeKrops; u cabi-
CTBEHHO, MO CeMy KadyecTBy, He nMB0 mpaBa mCHDABIATH M NPOH3BOJLHO
nepexbasiats uyimkoe counmenie. [loromy BecbMa yAUBISETH Mend, uTO
T0Th rocuoguus pbmmica <nadaé¢ zupelnie inng postaé> Bamemy coun-
Hemito. MomHO Jam  BEcmpoMTOMb HepeBepumiarh TBOpeHie, cospbBimee
BOpopoawenie 15-1Branxs ycepiunxs Tpygoss u msuckanii? IogoOnas
cwbraa mwmoposusanis mpb me mo xymb. Jlyume B3aTh 3a NPaBHIO CTHXD
IMexcmnposs: «Speak of me as I am!> Ilycrs kampoe counmsenie camo
roBopurs o cedb BH nepeBox m mycrh aBagercd 0HO Bh HACTOANEMD
CBOEMD BHIS, Ch eCTECTBEHHHMS CBOMME XapakTepoMs, ¢b Hemo rbiabmoio
cBoe0 (umsiomomie. ITO IuTA, MOXOKEe HA CBOEro POJHTENd, XoTd O
IepepagnIocs U BB APYroe miarse.

Oxono cema aBTh @ 3aHAMAIOCH HBHICKAHIAMI, OTHOCAMUMHC Kb
ucropin Bhporaniil, 3BaHiii M 3aKOHOJATENBCTBS HAPOIOBD CIABIHCKHXD,
ubo a tepro pbmurca mmcars Veropio CaaBgHCKO#f HapopmOCTR, BB
OIHOMS ed o0beMb ®W passurim, cocperoroumBas B OXHOMB B3raaxb Bch
OCHOBHHE cocTaBH 00pasoBamis ¥ TI'PAKIAHCTBEHHOCTH CIABAHCKHXD HA-
pofoBs, mcropmyeckd mpecarbays wbamii kpyrs Bpemens u  1bioe mpo-
CrpaHcTBO mECTHOCTEH M EpuThyeckdw orimyad ofmee OTH YACTHATO, Ca-
MOPOJHOE OTH Yy&aro, IyXs Hapoja orh Ayxa oGeroaresscrss. Ilogsurs
OPPOMHEIT M, Jake MOEETH OHTh, He II0 MOUMB CHJIAMB, HO ONPAB/HIBAI
cwbaoers mow sawbuamiewt [lmmmig (Miagmaro): <quatenus denegatur
nobis diu vivere: relinquamus aliquid, quo mnos vixisse testemur!> Jo-
mOJBA0: «in magnis et voluisse sat est!>

Jyumwee BpeMs KHSHH, MO0 0HOCTH, i NOCRATHIG Ha H3yYeHie IIaB-
HBIXh €BPONEHiCKIXD U 0CO0eHHO HHBHXDH CIABIHCEAXD d3KHKOBB HCTO-
pugeckuMs 00pasoMh H Ha TPYAE NPUOTOBHTEIbHEE, —HA MO3HAHIe 0meft
W YACTHHXD HCTOPii, 06maro m yacrHaro 3aKOHOIATENBCTBH PA3HHIXD Ha- HACIEOVIE

JOHOIRTUSH
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MPABO B CTOPNHECKOM o ECTHUK

MPEMNOMITEHN YHUBEPCUTE A
10 U35 IEPEOACKH B. A. MAIUBEBCKALO CB PYCCKHMH YYEHKIMH.

pozoss u BbkoB®L, He Toabko Espoms, Bo orgactm m Bocroka, m ckamy,
uT0 yewbxh MOHX'H CIHITKOMB HHIAKIONEHYECKHXD BaHATIH He OHIE IO-
Hampacews, u60 owb yreepiman MeHd BB Hacrogmems momaArim o Cia-
BAHCTBEHPOCTH M CYIMECTBEHHHXD OTAMYIAXB OHOH 0TH 00pasoBaHia Jpy-
rOXb HApOAHOCTEH 1 CHOCOGCTBOBAJIM KB DASBHTIIO MOell HJem TO mOJO-
@®UTEABHO, TO oTpHmarensuo. Hampumbps, mo vacta m3bckaHii 3uKOHO-
JaTeasHExs g He ocraBmas u: Fuero juzgo —The ancient laws of Cam-
bria—Leges Anglo-Saxonicae—Barbarorum leges antiquae—Grdgds
sev Corpus antiquissimarum legum Scandinaviae—Verordnungen des
Menu—Lex Salica—n ToMy moxo0mmg Apyria counmemis u m3jamig. Ks
cemy npubasigio moutn Beh mspbernsie mah COOpPHEEM HCTOPHYECKHXD: H
aumiomaTnuecknxs mamarEnkoBs Cakconckuxs, basapcknxs, IIpyccrmxs,
Bpurancknxs, Ascrpificknxs, Hugeprasjckuxs, m npou. He ymomnmaio o
MONXD BaHATIAXD 10 vactH BBpoBamiii u 3Hamid: oHm OHaE eme oGmup-
whe. U Bch cim mpurorosmreibEEe, MOBHAUMOMY, HE OTHOCAILiECA MPIAMO
Kb MOEMY LpeiMery, TPYA, MHOIOCIO&HKE H MHOroo0pasmee, TpefoBas-
mie pasHOPOJHAIO H H3HYPHTEIBHATO UTeHid, HANDAREHHAL0 M HEyTOMI-
Maro BHEMAHIZ—II0 MOHMG NOHATIAMB, OHIE HeoOXOZHME: H0O0, KaKb CKa-
3aap Bépue: «den Honig der Kenntniss sammeln wir nicht aus Blu-
men, sondern aus Dornen>. Hakonens A Bcé okomunib, H BTOPOil yike
roIs 3aHUMAeTh MeHd TOJbKO coOGcrTBeHHO Hmeropis CiaBaHCKoit HapojHO-
crE, Koeil mjed y#&e AOBOJIBHO SCHO IpEJCTaBHIACh H 00pasoBaiach Bb
moems cosnamin. UyBersyio, uro mpaBly ckasars Ramp-lloas Puxreps:
<O selig, selig ist der, welchem ein Gott eine Idee bescheert, fur die
allein er lebt und handelt, die er hoher achset, als seine Freuden,
die, immer jung und wachsend, ihm die abmattende Eintonnigkeit
des Lebens verbirgt!>

Pesyasrati Momx® m3cabjoBamiii mam, mpaBuisnbe, eme Toipko Ha-
Omojeniii, B0 MHOTAXT OTHONEHiAXH orIHYalTca orp Bammuxs mabmii,
moTOMY 9TO Kpyrh 3pBHig m kpyrs OCHOBaHiil y BACH HE OAMHG H TOTH
®e. Ilpn roms Beems, f phmmaca Bbpmo mepears Bame coundenie BB
nepesoxh, He Toabko Gesh mepewbns m meperbiokn, Ho game H Gesnb
wouxs mpawbuamiii. Ipeimoraras sacrymms c¢b moeo Mcropieio Crapan-
ckofi HApOXHOCTH, KOTOpas mpejmoiomena MuEOW BH VI Goapmuxs 9a-
craxb in—4, g phmmIcs MO3HAKOMHATH Ipe&Ie MOHXH PYCCKHXD COOTEYe-
CTBeHHHEOBDL Cb JYUYIDEMH COYHHEHIAMH, KB TOMY e IpeIMery OTHOCH-
mEMHCE; A0 memoaEmiock: <et altera pars audienda est!> Ha cems
OCHOBAHI H 10 ceMy mOOymJeHil0 NPEANDPHHAIT d nepeBois (Bb uepioxh
IPATOTOBHTEABHEXS MONXE 3amarii) Bameii Mcropin CaapaaCKEXD 3aK0HO-
rareascrss, Illadapakosoii Mceropin CiapsHCKNXD 43HKOBD M NHCHMEHHO-
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YHUBEPCUTETA B. A. MavLeeBcKkuil 0 poriv 1 3HaYEHV CraBsaHCKOro mpaBsa
umenm O.E. Kyraduna (MIOA)

B3'b IEPEOHCKH B. A. MAIBEBCKATO CBh PYCCKHMMH YYEHKIMU. 11

creit, Mone-—Heropin Chpepraro ssmuecrsa, m HBKOTODRX'H ADYIHXH Ha-
cabrosamiii, oramyaomuxcd yEHBepcaibHOCTIO Bosspbaia ma Crasancrsen-
HOCTh, & Tak®e m3JaTh BH nepeorb pycckows: AmaxexTw, orHOCAmiecd
X5 HCTOPIM CJABAHCKOH HADOIHOCTH, BB KOHXDH OyAyrs mombiieHR Mou
BHIIACKH, OTPHBKH M 3aMBTEA U3B DAsHEXD COUAHEHIH W KHHI'B JDEBHAXT,
wit phagexs, nanm 85 Poccin BemsBBCTHEX'B, W3B XDOHHEB H IPaMoTDh
PA3HEXD CIABIHCKHXD ILIEMeHb, H Towy mozo0moe... [lo mzpamin kasmgaro
ToMa Bamero counmenis, g mpefocraBigio ceGb mameuarars pemensio Ha
OHHii, Bb KOTODOil ImpeiCcTaBIO0 I, CKOJIBKO TO3BOJNSIOTH HPerBIs Hyp-
HAIBHOW CTATBH, BB HajIemameMsb 06BeMb DasoBbl0 MOM OCHOBaHif, MOH
BEBOZH W uocxbjcrsia ommxs. Pememsia ma 1-mii Toms, yie mOYTH W3-
TOTOBJIEHHAd, COCTAaBIZeTh CO00I0 POIB OTLBIBHATO, CAMOCTOATEJBHATO H,
00 BO3MOKHOCTH, NOJHATO TPAKTATA, BH KOEMH d CTApAJCd YIO0BIETBO-
puts Bamewmy mexamiio: <milo by mi bylo, gdyby krytycy moi, krok
w krok postepowali za mng, i na stawione przezemnie dowody, stawili
nowe: bo tym sposobem rzecz dokladnieby si¢ poieta i nalezycie wyias-
nita>. 3awbuamia Mom kacartsca GyIyrs ocofemmo npab Pycckaro, Bem-
repckaro, CepGckaro, Byarapekaro, Kpoaungaro, Jaimarckaro, UYepmorop-
ckaro, [lonaGekaro, Boxomekaro, Moagasckaro; membe—UYemckaro, Mo-
pasckaro n Cmaesiiickaro, mourn muvero o Iloasckoms, koropoe Bawmm,
0 MOeMY COBHaHil0, HPEBOCXOIHO PasobpaHo m pasBuTo. MHMOX0I0MB 01-
mbyao, 4T0 8aKOHOIATENBCTBO MEJKHXH HIH APOOHHXD CIABIHCKHXD ILIE-
MEHB YpesBHYaiino BakHO, W MHOTOCTODOHHee o0crbjioBaHie OHHXE MO-
ETh MOBECTh Kb BARHREMS OTEDHTIANG BOOOME 118 HCTOPiH CIABIHCKANO
IpaBa.

Jyrens copasemmBo sawbrias (BB cBoeit Veropim Hbwmemwaro pa-
pofa), 4T0 BB MEJEHXH IUIeMEHaXbh Hapoja 0co0eHHO IBHraercad H Bb Be-
JHEOM® 0uepkb packprBaerca Iyx® Hapoguocrd. Toasko meropmueckiii
Ipefpascylokh ImoJaraers, OyATo O MaJmg IueMeHa He MOryTh BMETH
ncropuyeckaro umrepeca. I momaraas Om, wro uscabjosarean Caapams-
CTBEHHOCTH JNOMKHH 0co0emHOe O00pamaTh BHAMAHie HA MAJHd CIABAH-
kil mievena, noGy®iagacs [epakimTOBHME CIOBOMB: <cistévar Jappolvrac,
shvar yag xai dvtaida deolcly

Jaa upuwbpa cramy, uro npm Oammaiimens oGcabposamin 3akomo-
TATEIbHHXD NaMATHUKOBS MAJHXD CJIABIHCKHXH BApPOZOBB, MOAKHO OTEPHTH
1 00BSCHHTH MHOr0 Hapoimuxb ycramoBiaeniii. Taxnmb oOpasoms cocra-
BIfl0 g kEuKeuky: VMcropia npucamprxs. Y Yeproropuess omm nspbernm
uoxs nmenems Ilopormmxs cyjxeii; y Byarapops mnasmBazuce 3a1ymumMm
cyasavm, y Moxrasars Uypamu; b Benrpin nszaBaim OHE CBOM JeKpeTH
eme ¢b XII pbka, kom maunmaiorca caoBamm: Nos Jurati—, u . 1. I pac-

JOHOIRTUSH

HACTEOVE
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TETA
MPENONMITTEHVIN ettty
12 ©§3p DEPENHCKM B. A. MAIBEBCKATO Cb PYCCKHMA YYEHHME.

II0JArai0 PasBuTh; 1) IPOHCXOMIEHIe YCTAHOBIGHIA MPHCHKHEIXD, 2) HCTO-
prYecKoe mepeceienie W PAcOpocTpaHeHie OHAro, 3) mepBOHAYAJBHOe 00-
pasoBamie m ycrpoiicrso, 4) kpyrs Bbybmig, 06pass npomsBOACTBA W CHIA
IPHIOBOPOBB, D) IOCTeNeHHOe yHpasiHeHie W ocratkn Owria, BEEB yirh-
abpmie. Beh cin ruau Gyiyrs passuTH MCTOPHEO-KDHTHUECKH, CPABHHBAS
Be3lh uaCTHEE OTIMYIA Y DasHHXB CIABAHCKAXH, IEeMERS, W 00mid 0T-
Judis 0T yeraHoBienis mprcsmmnxt Bs Ckaupmnapim, Bpmramim, u Taks
faxbe. Hakomens Bh NPHIOEEHiSXD UpeACTaBiio: 1) BHIHCKH 0 HpHCHE-
HBIX'H H3D 3aKOHOBB CJAABAHCKAXDB, 2) Takid ikKe BHOHNCKM ¥H35h B3AKOHOBT
HHO03eMHEIXD, 3) 0GPa3IEl HOJIMHHEXS IPAMOTH i IeKPeTOB, BHXOIMBIIIX
OTh UMEHH HPACAKHEIXD, JId 00bACHEHiA HXD cylompomnsBogcTBa. Jymalo,
9ro cie m3cabrosanie momerb Hwbrs mHTepech aag oomrexeii CiaBan-
crBenHocTH. (OTEDOBEHHO COBHAKCH, YTO IIepBaf MECIb BHYIIeHA MHE
Bawnws tBopeniens, mGo xora eme BH 1830-MB T0fy BB KOHEYDPCHOMD
COYHHEHIH MOeMB # O0BABHIG O OHTIH HPHCLKHEXD Y CIABAHCKHXS Ha-
POXOBE, OFHAKO TOrja A He cMOTpBab eme Ha cell mpeaMers Cb HPAMOil
roukn 3pbuia, ykasammoii Bawmm, Keratm, s npmmommmao, uro Bm  moay-
uman mnekMo ors Maidiepa o cyzaxs UPHCSEHEXB, 0 uemb Brr mmcadn
k0 mub B npermocabimems csoews muceyb. S mpomy Bacs (n maxbiocs,
uT0 He OTEakere) mpucaarh MEb TOYHYO KOmiI TOro HECHMA, UL (0Ib-
maro BpasymieHia memd. §I e Guarogapmocriio ymomsHY 00B 9TOMB, M,
ecl L03BOJHTe, npunedarald BH uncarb [Ipwiomeniii mOIIMAHAKOMS, 100
akcionb: Suum cuique. Pasnonbpro mpomy Baces cooGmurs mub m ma-
CTaBHTh MEHd: Kakie HaxoauTe BH mamaramgn o OmTiH OPBCAEHEXD B
Hoapm, Cuaesin, Boremin u Mopasin? §I aymawo, uro mnpucammse cy-
IIECTBOBANM TOJBKO Y IUIEMEHD BaKapHaTCKHXh ¥ JBHEYBIINXCA M35H-32
Rapuars ciasans IlosaGeknxs, a u3s JOKAPHATCEHXH HAXORY MCKIIOUE-
Hie B» Pycm... Ommiao Bamero cyja.

Hss cero Bu ycmarpusaere, uro s Gyay abiicrosars, rih pommens,
KaKb NePeBOIYEED, I IAB J0JiKeHD, KaKh CAMOCTOATENBHEIH H3BHICKATEND,
u He Oyxy cwbmmBars oGgsaHHOCTeil mEpPeBOJYHEA Cb IPABAMH  COYHHN-
read. Uss rtoro, yro Ba mumere ko mub o uepewbuaxs, upexuonomen-
HEXH JIDYIAMH IepeBOAYHEOMD Damero couMHeHif, & JOrajuBaioch, 4TO
ewy He mpasurcs Bama c#arocrs H kpaTkocTh: HO <haec dicuntur for-
tasse jejunius: sunt enim quasi prima elementa, quibus ubertas ora-
tionis adhiberi vix potest>. IIpasja, 9r0 X1 MHOTUXD JETKHXDH HIH DO-
BEPXHOCTHHIX'h YHTaTejell, He NIPHIOTOBIEHHHXH YYeHHO U 3HATEIHHO,
MHOTOE BB couynHeHin Bamewms He Gyjers mpejcraBiarbcd Bb Ballema-
mens cebrb: HO kampEil counmHmTeNh TpejmoiaraeTs H3BBCTHHIE KpPyrs 1
poxs umrarteneif, ¥ OHB NPEANONATACTH BH CBOMXD UHTATEISXDH W3BBCTHYIO
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umenn O.E. Kyradura (MIOA)

U35 IEPENUCEH B. A, MAIIBEBCKAI'O CBb PYCCKHMH YYEHBRIMH. 13

crenens 103Hamil, 00 OHB He YYHTENb, KOTOPHIH I0J&KEHb HAYHHATH Cb
ag6yrn. Bors uro rosopurs o ce6b Bp mogo6moMn oGcroareascrsh I'nso,
Bb cBoeii Histoire de la ecivilisation en France: <Je ne vous ai point
raconté les évenements: je n'ai cherché que les rédsultats généraux,
Penchainement des causes et des effets, le progres de la civilisation,
caché sous les scénes extérieures de I'histoire; quant aux scénes mé-
mes, j’ai supposé que vous les connaissiez>. Tagp ToyHO 1 HCTOPHED
CJIABAHCKNX'D 3aKOHOJATEJBCTBE NPELIoJIararb, 4To YHTATENd ero yike Hb-
CKOJBEO 3HAKOMHL C¢Bb HCTOpiel0 miemMeHd i reorpadieio mbers. Kb gemy
Mappa zietn, Historyczny wywod o Sadybach, Krytyezny rozbior
ré6znych mnieman w tym wzgledzie, etc..? 9ro smnzoxs. Jait bBors
uro0sl, mo kpaiimeii mbpb, mopmii! Bapianiii ma crapyio TeMmy—MHOro ects
n Ha Pycn...
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Poccura 100 neT Hasan;

MECHL] B CTOPIN
ATPEJb 1919 ropa

3 anpens (4eTBepr)

Hekpet CoBeTa HapoOAHbLIX KOMUCCapPOB

KOputi Npuzopbesuy o &
LIMAKOBCKUA, 0 Comercxkol¥t pagode=KpPecTbAHCKOY MMIMLUM

anaeHbIli pedakmop B nexax Goxee ycmemHOo¥ GOPHOH ¢ IPECTYNHOCTHN ¥ NIL YIYYMEHUH CO=
KypHana «BeCmHUK  cpapa coBeTCKO¥ paBoue=xpecThaHCKON muaumyuu CoBET HAPOXHEX KOMUCCA=
YHueepcumema uUmMeHu
O.E. Kymagbura (MITOA), POB IOCTAHOBIAET S
AOKMOP IOPUOUYECKUX HaYK, I. Cozepxaune BCeX BMIOB MUAMUMM, HAXOLAMMXCH B BeXeHMM HapoXHOTO
npocheccop  KOMMCCAPHATA BHYTPEHHMX IeX, NPUHYMAETCHA HA TOCYILAPCTBEHHHH CUeT,
Opy HeOpPeMeHHOM COGJINIEeHMY MTATOB, yTBEPXIEHHHX HAPOTLHHM KOMYCCAPH=
aToOM BHYTPEHHUX Iel.
2. MunuumoHepH, ATeHTH YTOJOBHOTO PO3HCKA ¥ KOMAHIHHYE COCTAB MU=
Iuuuy, Ooxiexamui Npu3HBY B paXH KpacHol# apuum, ocTavrcd Ha CBOUX
MecTax ¥ CU¥TAvTCH NPUKXOMAHIMPOBAHHEMY X OTZENaM YUPaBIEHMS.
3. Hapomumit xomuccapuar BHYTPEHHMX TeX O6H3yeTCH M3 IPUKXOMAHTUPO=
BaHHHX X OTJIeJaM YUpaBAeHUS 5@ MUAULOUOHEPOB U 5@ KOMAHTHOTO COCTaBa
OOCTOSHHO JepxaTh B IelicTByomei apuuu. [IOPATOX OTCHAKM 3THX XML HA
$poHT M cpox IpeGHBaHMA uX HA QpoHTe ompemexnserca HApOTHEM RoMmucca=
puarToM BHYTPEHHMX JeJ 0o coriameHuv ¢ HapoIHEM Xomuccapuarom IO BO=
eHHHEM Jerxam. Havarpuu# cpox mepsoi
OTCHIEM HA (POHT YCTAHOBMTH IO CO=
rrameHo HapogHOro Xomyuccapuara BHY=
TpewHuX Xex u HapoxHoro xomuccapuara
0 BOEHHEM IeNaM, HO He HO3JHee, uYeM
yepe3 60 gmHe¥ co THA ONYGAMKOBAHUSL
HACTOAMETO JEeXPeTae
4, B Muauuuu BBOZATCH 0o6A3aTenbHOE
o6y4eHue BOEHHOMY MCKYCCTBY ¥ BOEH=
Haf IyCOMIIMHA. [Ipy o6ydeHuM BOEHHOMY
Ieny PyXROBOICTBOBATBHCA yCTaBaMy ¥ IO=
CTAHOBIEHMAMY , UPUHATEMM IS KpacHo#
APMUH o
5. YacTy MmMuaunum, HaXoXAmUECSH
B paiioHe GoeBHX meitcTBuit, MOTyT OHTH

© 0. I. WnakoBckuir, 2019
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IpUBIEKAEMH, €CJM STO BH3OBETCH TpPe6OBaHMAMM OGCTAHOBRM, B paioHax
cBoe# mocTogHHO® cayxOH ¥ ydacTuv B G0eBHX Je¥CTBMAX cOBMECTHO ¢ Kpac—
Ho# apuued. IlpuBreyeHue 5TO HPOUCXOXZUT IO COTJAMEHUD PeBOJVINOHHEX
BOEHHHX COBETOB apmu¥ ¥ GPOHTOB C MECTHHMY MCIONHMTENBHEMM KOMMUTETA=
MMy O UeM YBeIOMJIANTCH MECTHHe ry6epHCKME OTJEJH YUpPaBIEeHMSI, NPUUEM
TaK¥e YACTM MMIMLMM BXOIAT B IONHOE NONYMHEHUE BOEHHHX HAYANBHUKOB
IO yXa3aHMO TeX %€ COBETOB.

YacTy Muaunuy IO MMHOBAHMM HAZOGHOCTYX B X GoeBo¥ ciyxfe, IO HO=
CTAHOBJIEHMY NIPY3BABMErO MX PEBOJVUUOHHOTO BOEHHOTO COBETA APMUM MM
$poHT2 BO3BpAmANTCH HEMEINEHHO X MCHOJIHEHMY NOCTOAHHHX CBOMX 06f3aH=
HOcTe¥# IO OXpaHe MOPATKAe

6. MuauuuoHEPH ¥ KOMAHIHHY COCTAB MMJIMIMM 32YUCIANTCH HA JOBOJb=
CTBYE HA THAIOBO¥ rpacHoapvelfckuif maex, 3a HANMUYHHE pacyeT OO TBEPIEM
neHaM, O yem Haporumd# xomuccapuar HO OPOJOBOXBCTBMY IeJAeT HemMeXINeHHO
pacmopsxeHyue BO Bce ry6epHCKME OPOZOBOAbCTBEHHHE KOMUTETH.

[puvevanne. Bo Bpeus yuactus B G0eBEX IelcTBuaX KpacHo¥ apuuy Muin=
OUOHEPH ¥ KOMAHIHHY COCTAB MMUJIMIMY CHAGXANTCH HNPOTOBOABCTBHEM M TEMH
BMJaMM JOBOJNBCTBUL, KOM HEOSXOIUMH IXf 60eBO¥ CAyXGH, IO HOpMaM 4ya=
cred Kpacuo# apuuu Ha QpoHTe, IO YKA3aHMAM NPUIHBABMETO ¥X X G0eBOH
pa6oTe PeBOJVUMOHHOTO BOEHHOTO COBETA APMHUM.

7. O6MYHIMPOBAHKE ¥ CHAPAXEHME MMJIMLOMOHEPH ¥ KOMAHIHEN COCTAB MMUIM=
oMY OOJYYanT 32 cuYeT roCyJapcTBa, Yepe3 COOTBETCTBYVHME OpPraHH Bucme-
ro coBeTa HApOZHOTO Xo3f¥cTBa. Hapomumlt romuccapuaT IO BOEHHEM IeraM
oxa3mBaer cojeicrBue HapoIHOMYy XoMMuCCApUATY BHYTPEHHMX TeX K HOXyde=
HMYO 3TUX OPeIMeTOB CHAGXeHUA, HO C TeM, YTO CPeICTBa ¥ 3aNACH, Ipel=
Ha3HAyaeMHe HA YIOBJAETBOPEHME HEOTIOXHHX HmoTpefHocTe# Kpacwmod apumu,
Ha MMJAMLOMD PAcXOJOBaThCH HE MOTYT. Opyxue ¥ BOEHHOE CHApAXEHME OTIOY=
cxaerca CoBercro# Muamnuyu HapoXHEM KOMMCCAPMATOM IO BOEHHEM XeXaM M3
o6pas3noB, He IpeJHA3HAYAEMHX HA Texymue HoTpelHOCTM KpacHo# apmuu.

8. Bce u3IaHHHE JO Cero IEKPeTH, INOCTAHOBIEHMS, PACIHOPAXEHUS M LUDP=
KYASpPH, OpoTMBOpedamye Hacrofmemy JexpeTy, ¢ ero onySAMKOBAHKEM Te=
PEOT CHUIY.

llpexcemarens CoBeTa HAPOIHHX KOMMCCAPOB

B. YrpguoB (Jenun)

Yupasaaomu$# peramy CoBeTa HAPOIHEX KOMMCCAPOB
B. Boru=BEpyesuy

Cexperaps CoBeTa HAPONHHX KOMMCCAPOB

J. ®oruena
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wmenn O.E. Kyradura (MIIOA)

4 anpens (NATHULA)

4 anpensa 1919 r. B CBaTom KpecTte (HbiHe ByaeHHOBCK)
G6enoreapaenubl Ka3HAMKU NONaBLLEro K HAM B NieH ObiBLUero
KOMaHgupa 2-m 6puragbl Ocoboin KaBanepMUCcKon GUBU3NN
12-n apmun UBaHa AHTOHOBMYa Kouybes

MBaH AHTOHOBMY Kouvyben — yyacTHuk [NepBon MnpoBon
BOMHbI, y4aCTHUK [paxaaHCKon BOMHbI Ha cTtopoHe PKKA.

C Havanom [lMepBon MupoBon BovHbl Kouyber 6bin npu-
3BaH B AENCTBYIOLLYIO apMuto, rae nonan B NapTU3aHCKU OT-
pag ecayna A. LLikypo, cBoero 6yayLiero npoTueHuKa. HasHa-
YeH CTapLUUM ypsiaHMKOM, BoeBan Ha KaBkasckom (poHTe. 3a
XpabpocTb HarpaxaeH Tpems (no ApyrMM AaHHbIM — ABYMS)
reoprmeBCKMMM KPeCTaMu.

B Havane 1918 r. ¢ 6paToM 1 TPeEMs CTaHWYHBLIMW APY3bsi-
MW OpraHu3oBart KOHHbIV KpaCHOrBapaenckmi otTpsa, Bo rnase
KoToporo y4actBoBan B obopoHe EkatepuHogapa ot [Jobpo-
BOnb4Yeckon apmun. C MIOHS — KOMaHAMP KOHHOrO Mosika, oce-
Hbto koMaHgoBan 3-1n KybaHckol kaBGpuragon 3-n CTpenkoBomn
anBuaun 11-4 apmum, 3atem — 2-i1 6puragon Ocobon kaBan-
BU3MK 12-11 apmun.

B depane 1919 r. Kouyben 6bin 06BMHEH COBETCKUMM BNa-
CTAMU B «MapTU3aHLLUHE 1 aHapxum». 3a 3TUM NocrnegoBan npukas o pasopyxXeHnu
Opuragbl n apecTte ee koMmaHaupa. [Ansa aToro kK nocenenuto NpombICNoBKa, rae Haxo-
avncsa Kouwyben, BeICTynunm oTpsig NexXoThl, apTunnepunckasa 6atapes n 6poHesuk. He
xenas apecta, Kouybew BMecTe C eHoW, Ha4anbHukom wraba A. C. Poem v rpynnon
13 8 601MLoB BbICTYNUN 13 ceneHnsi NMpombicnoBka Yepes necky B HanpasneHun Ces-
Toro Kpecrta, roe Hagesancsa BctpeTuTb Yactu [. . 2Knobbl. MNoxoa no 3uMHeNn nycTbiHe
3aBepLumncs Tparmdecku. MHorne ntogm nornbnu, a cam Kouyben, 3abonesumnii Tu-
oM, ero >xeHa 1 HECKOIbKO YyLieneBLUMx 6oMLOB nonanu B nneH k benorsapaenuam,
KoTopble BblIounu n3 Ceatoro Kpecta kpacHble Yactu. CornacHo ogHowm 13 Bepcun,
KOMeHAaHT ropoga, reHepan YepHo3ybos, gonro yroeapusan Kouybes nepentu Ha
CTOPOHY Genbix.

Tenerpamma komaHgapmy [Jo6poBonbsdeckor apmun rnacuna: «BoeHHo-nonesbiM
cynom koMmanaapM 3-1n Kas. 6puragpsl 11-i1 apmumn MiBaH AHTOHOBMY KouyGen, poxae-
Hua 1893 roga, ypoxeHew ctaHuubl AnekcaHapo-HeBckon, NPUroBopeH K CMepPTHON
Ka3Hu Yepes noseLleHne. MNpuroBop NpMBELAEH B NCMONTHEHNEY.

MpuroBopom BoeHHO-nonesoro cyaa Koyyben 6bin noBeLleH Ha 6asapHol nno-
waam B ropoge Ceaton KpecT (HbiHe — ByaeHHOBCK). M0 yTBEpXKAEHUIO O4EBUALEB,
nocnegHumu cnosamu Kovybes 6binn: « Toeapuwm! bentechk 3a JleHnHa, 3a coBeT-
CKyt0 BnacTb!»
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10 anpens (4eTBepr)

B. WU. JlennH nognucan [ekpeT 06 06si3aTenibHOM OCNONpMBUBaHUM,
YTO MNOJIOXKWUJIO HA4Yano MaccoBbIM NPUBUBKaM

CoBeT HApPOXHHX XoMmmccapos PCOCP
Jexper
or I0 anpexs I9I9 r,.
06 o6s3arenbHOM OCHOUPMBHBAHMHM

B nexax Goxee ycmemso¥ GOpbOH c SOuIemued OCHH ¥ JIA YIYUNEHUS Cy=
mecTByOme$ HHHE NOCTAHOBKM OCHOIpPMBMBAaHKA COBET HAPOZHHX KOMMCCAPOB
TIOCTAHOBUI

I. YecranoBurs B Pecumyfiamxe 06f3aTenbHOCTH OCHOUPMBMBAHUA HA Cle=
IYOmWYX OCHOBAHKAX.

06s3aTenbHOMY OCHONPHBMBAHKY HOLTIEXAT S

I) Bce BHOBB DORMBmMECH IO MCTEUEHMS HEPBOTO IOXA XUBHU;

2) Bce mocrymavmue B yYeOHHE 32BeJEHUS BCeX TUIOB, HPUOTH U WH=-
TepHATH;

3) Bce mocrynavmie ¥ NOCTYOMBmME B apuu0 ¥ (GI0T;

4) paGouxe ¥ cryxamue BO BCeX HPENUPUATUAX ¥ YUPeXTeHUSX;

U MBO03aN OVveEVYH 13 00 L BLMOD20d
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wmenn O.E. Kyradura (MIIOA)

5) Bce mocrymavmue B TOPBMH ¥ IPYTHE MECTA 3ARIVUCHHUM.

2. 06g3aTh MECTHHE ATMMHMCTPATHBHEE OTIEJH COBETOB IENYyTaTOB, Be=
Iym#e PerucTpanyyn yvMepmuxX ¥ POXUBMMXCH, JOCTABJIATH B MECTHHE MeIMKO=
CaHMTApPHHE OTHENH B YCTAHOBIEHHHE CPOXM CIMCKM POIMBHUXCH ¥ yMepmuX
Ha I=M roxy Xu3HHU.

3. [IpyHATH Ha O6mETOCYIAPCTBEHHHE CPEICTBA PACXOXH MECTHHX MeIUKO=
CaHMTAPHEX OTIEJIOB COBETOB TENYTATOB IO OPraHu3alMy OCHONPMBYBAHUAS

I) D0 coXepxaHuo OCHOUPYBUBATENBHHX MHCTUTYTOB M TENATHMKOB M IO
OpPOM3BOICTBY CAMOr0 OCHONPMBMBAHUA = B IONOBYHHOM pasmepe;

2) IO OpraHx3amuy KYPCOB IO OCHONPUBMBAHUD — B HOJXHOM Da3mepe.

4, lluna, yraoHavmyecs OT O6A3aTENBHOTO OCHONPMBMBAHMA, & PABHO
¥ nuna, He 03a60THBMMECH CBOEBpPEMEHHEM HOPOM3BOXCTBOM 06A3aTEXBHOTO
OCHOUPYBYBAHKA CBOYM HECOBEPMEHHOJETHMM JETHAM MAM JPYTUM HECOBEpmeH=
HOJNETHMM, HAXOTAWMMCH HA MX HONEUEHHMM, A TAKXe YUPeXTeHUST, B BeIEHUH
KOTOPHX HAXOZATCH HNONNexamye OCHONPUBYBAHKY TDYNIOH HACENEHUS, HOX=
TexaT OTBETCTBEHHOCTH Iepel HAPOLHEM CYIOMe

5. Ilopyuurs HapoxHoMy roMuccapyuary 3IPaBOOXPAHEHMS CPOUHO BHpPaGO=
TaTh OPaBUXA ¥ MHCTPYKIMO IO NPOBeZeHMV Hacrogmero Jexpera.

[lpeacenarens CoBeTa HAPOXHHX HOMMCCAPOB

B. Yapauon (Jlenun)

Hapoxumif xoMuccap 3IpaBOOXPaHeHUA

H. Cemamxo

Yopapaaomu$# gexayy CoBeTa HAPOLHHX KOMMCCAPOB
B. Bonu=BEpyeBuu

Cexperaps

J. ¢oruena

Deknapauuna [lobpoBonL4Yeckon apmumn

(OcbmumnanbHoe coobLieHune npeacenarens

Oco6oro coBeLwaHnA Npy rMaBHOKOMaHayoLWeEM
BoopyxeHHbIiMu cunamu Ha Ore Poccuu, 10 anpensa 1919 r.)

10 anpens rmaBHoe KomaHgoBaHue Ha KOre Poccun obpatmnock Kk npaBuTerb-
CTBaM COH3HbIX AepXaB yepes3 nx oduLmanbHbIX NpegctaBuTenei co cnegyowen
aeknapauuen

«llpomy Bac moBecTy IO cBeleHuf Bamero mpaBuTeNBCTBA O TOM, Kaxue
neny upecrexyeT xomMaHzoBaHue BoopyweHHEMM cuiaamyu Bra Poecuu B BoOpy=
xeHHO% Gopb6e ¢ COBETCKO¥ BIACTBY ¥ B rOCYLAPCTBEHHOM CTPOUTEIHCTBE:

I. YuuuTOXeHUE GOXBMEBMUCTCKO¥ aHAPXUM M BOLBOPEHME B CTpPaHe IpaBO=
BOTO HOPAXKA.
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2. BoccraHoBieHMe MOTymecTBeHHO# eXuuO¥ u Hemexumo#t Poccum.

3. Co3uB HapogHoro cofpanug HA OCHOBaX Bceolmero u36upaTerbHOTO
opaBa.

4. [I[poBeneHue JeLUeHTPaXr¥3aUuy BIACTH NyTeM YCTAHOBIEHKS O6XacTHON
ABTOHOMMY M WMMPOKOTO MECTHOTO CAMOYUPaBAEHHM.

5. TapauTuy noxHo# rpaxjascko# cBOGOXH ¥ CBOGONH BepPOUCIOBENAHMUK .

6. HemexneHHH® NpUCTyUO X 3emexbHO! pedopve IIL YyCTPAHEHMA 3eMeNb=
HO¥ HYRIH TDPYIAWETOCH HACEJEHUM.

7. HeMemnernHoe mpoBejeHue padoyero 3aKOHOZATENbCTBA, ofecleuyBa=
ymero TPyLAMYECH KIACCH OT IXCIIyaTaUMM UX TOCYLAPCTBOM M XAmUTANOM.

T'raBHOXOMAHTYOmu¥ BoopyxeHHEMY cuaamy Ha Hre Poccunu,
reHepar=ne¥#ireHant JeHURUH

llpexcexarens oco60ro COBEMAHMUS,

resepan oT xasarepuu JlparomupoB

UnreHH 0CO60T0 COBEMAHMAS

AcrpoB, Beso6pasoB, Iepacumon, JleGexes,
Jlyxoucrut, Macnos, HeparoB, Huxudopos,
PovanoBexuit, Crenanos, laxouu, YeGrmes,
Yenumes, MxnoB, [MyGepckuit, durenpus, dexopoB

U MBO3InN OvevH 13 00 L BLO20d

MCTOPUVIN
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12 anpens (cy66oTa)

HekpeT Bcepoccumnckoro LeHTpanibHOro UCNOSTHUTENbHOIo
KOMUTETa COBETOB

0 peBoxpuuoHHEX TpuéyHaxax (Iloxoxerue)

B oTMeHy BCeX M3JAHHHX JO Cero BpPeMeHu JeKpeToB O TpudyHanax, Ux=-
CTPYKLIUM M [onmoxeHuT 0 HUX = JCTAHABAKMBANTCH BIPeXdb INAA DYKOBOIXCTBA
¥ HeYKJIOHHOTO MCIOJNHEHMA BCEM PEeBOJOUMOHHEM TpHGyHaJIaM PeCHYGJIHKH
creryvmye NOJOXEeHUA O PeBOJNUMOHHREX TpMGyHa.nax.

I. OcHOBHOE DOXOXEHHE

I. PeBonOUMOHHHE TPUOYHANH YUPexJavTci CO CHenxarbHO! Lexpy pace—
CMOTPEeHMA IeX O KOHTDPEBOJVIMOHHHX ¥ BCHAKMX IPYTUX IEAHMAX, UIYUUX
OpoTHB BceX 3aBoeBaHu¥ OxTAGPHCKOE peBONVLUM M HANPABIEHHHX X OC=
na6rexmo cuiaH ¥ apropurera CoBerckolf BracTM. B COOTBETCTBMM C BTHUM
TpubyHanaM OpeJoCTABAfETCA HYUEM HE OTPAHMUEHHOE IPaBO B ONpeXeleHuH
MepH pemnpeccur. OcmapyBaHug NOJCYZHOCTY IO IeJaM, OPMHATHM B PEBONO=
OMOHHOM TpuOyHANEe, He IONYCHAVTCH.

2. PeBonvnuoHHHe TPUGYHANH yUPeXJANTCH BO BCeX ry6epPHCKMX ropomax
Pecny6auxy no ogxomy Ha ry6epHuv. Taxue xe TPUOYHAJH MOTYT GHTH yu=
PexIeHH B ropojax, HacuurTuBavmux cBrme 200 000 HacerneHus.

3. B oTHOmEeHMM BOEHHO=PEBOJVUMOHHHX TPUOYHANOB IeficTByeT ocofoe
TONOXE HHUE o
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4, Bce peBONVUMOHHHE TPUGYHANH, BOEHHO=IOJNEBHE CYIH, X€JIe3HOJO=
poxHHe TPUGYHANH ¥ ¥HHE Upe3BEHUA¥HHE YUpexIeHUS CYLeOGHOTO XapaxTepa,
yupexTeHHHe B MHOM HNOPAXXe uiaM JeHcTByOmMe ¢ HAPYMEHMEM NPABUT, U3=
JNOXEeHHHX B HacrogmeM [loroxeHuu, ¢ onySamuxoBaHyuem Hacrofmero Illoroxe=—
HUA = YOPA3LHAOTCH.

II. Opraru3anus TpulyHANOB

5. PeBoxvumoHHEE TPUSYHANH M30MPANTCH MECTHEMY COBETAMM MIAM UX
HCHONHMTENbHEMM KOMMTETAaMM B COCTABe HNpejceNaTens M 2 UJIEHOB TpPU=
6yHana. B Tex cayuasx, xorja Heo6XOIMMO CYMECTBOBAaHME NApanxe’nbHHX
orxeneHu# TPUGYHAZIOB MAM BHE3IHHX ceccull TpulGyHanoB, u36upaeTcd JO
I5 xaHI¥IATOB, B 3aBUCMMOCTY OT MECTHHX ycJOBui, B WieHH TpulyHana,
KOTOPHE padoTavT, COTNACHO HACTOAMWETrO HNOJOXEHUA, IO YKABAHKD ¥ HA=
3HAYGHUD TPHOYHANA.

6. B TpulyHanH ¥36MPAnTCH UCKIVYMTEABHO OTBETCTBEHHHE NONUTHUE=
cxMe paGOTHMEM, CPOKOM HA OIUH Mecal. Kaxyui# unen TpulyHana MOxeT
6HTBH OTO3BAH ¥ IO CPOXA NOCTAHOBJIEHNEM TeX Xe COBETOB MJIM MX MCIOT=
HUTE@JNBHHX KOMUTETOB.

III. O DpexBapuMTenbHOM CXEXCTBHMM IO JeXnaM,
nepenaBaeMHM HA paccMOTpPeHMe TPHOYHANOB

7. [Ipou3BOXCTBO HNPeIBAPUTEIBHOTO CAEICTBMUA IO XeaaM, HOXBEIOM=
CTBEHHEM TpUGYHANAM, BO3JAraeTcf HAa CAEICTBEHHHE KOMUCCHM IpH TPUGY=
Hanax, B COCTaBe He GoXee 5 Jaull, HABHAYAEMEX PEBOJOLMOHHEM TPUCYHANOMe

8. Ilo meras, meperaBaeMinM B TPUGYHANH Upe3BHUANHEMM KOMUCCUAMHU,
COTNacHO CYmeCTBYVmEMY O HMX HOJOXEHMV, TpuOyHANaM NPUHATAEXUT Ipa=
BO NPOBEPKM OTHEIbHHX CIeICTBEHHHX Xe¥cTBuN Upe3BHUAKHHX KoMMUCCHH.

9. llocTaHoBREHNA CAEICTBEHHHX KoMuccul o6 apecTax, BHEMKaX, OOH=
CcKaX, OCBOGOXIEHUM aPECTOBAHHHX, PABHO KaX IOCTAHOBAEHMA O IpeKpa=
meHMY IeJ ¥ IPMBIEUEeHUM HOBHX JMI B KA4YeCTBe OOBMHAEMHX IPOBOIATCH
B NOpPANKe CYMECTBYOmMX NOCTAHOBAEHMH dYepe3 COOTBETCTBYOmME OPTaHH.
Bompoc o mpexpameHMM Jena UJM M3MEHEHMM MEPH NpecedYeHuUs pemaeTcs
TONBKO CaMUM TPUCYHANOM.

I0. J1g mpou3BOICTBA CIEICTBEHHEX Je¥cTBu¥ B ye3zaX PeBOJVUMOHHHE
TPUGYHANH MOTYT XeNer¥poBaTh UJIEHOB CAEICTBEHHO¥ KOMMCCHM, KOTOPHE
OCYWECTBAANT CBOY TEATENBHOCTH IPM NOCPEICTBE TEXHMUECKOTrO ammapara
COOTBETCTBYVMUX CHEJCTBEHHHX OPraHOB.

II. YneHn TpuyHanza MMeNT NPaBO NOCEMEHMS MECT 3aKANUEHHS M IIPOo=
BepPKM 3aKOHOMEPHOCTM CONEPXAHMA BCEX APECTOBAHHEX IOJ cTpaxel, HO=
CTAHOBJIAA Yepe3 pacHopaiuTeXNbHOE 3acelaHue TpulyHara o6 OCBOGOXXEHUH
MM U3MEHEHMM MEePH IOPecedYeHyUA IO TesaM, €My HONCYXLHEN .

I2. CrezcTBeHHAH KOMMCCMS MMEET IPaBO IO IenaM, BO3GYXTAEMEM X pa3=
6upaeMEM B PeBOJNWLMOHHHX TpuGyHarax, Tpe6oBaTh OT BCeX (€3 MCRIVUEe=
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HYS COBETCKMX ¥ OGmECTBEHHHX yupexIeHu¥, YACTHHX OGmECTB ¥ OTIENbHHX
rpaxyas JOCTaBAEHMA HEOOXONMMHX CBeJeHM¥, JOKYMEHTOB, & Taxxe 060=
3peHMd ¥ CHATUA Komu¥ Nex, He OKOHYEHHHX IPOU3BOICTBOMe

IV. O mopgxxe OPOM3BOACTBA IPEXBAPHTENBHOrO CHENCTBHME

I3. Bce coofmeHus, NOCTyUAvmye B CIEICTBEHHYD KOMUCCHUD, HeMEIJTeH=
HO HANpaBIANTCHA B COOTBETCTBYONYE OPraHH, BeXymue DO3HCK B 60pble
CO BCAKMM IIpecTyUIeHueM. Ecay Iena NOCTYNAVT B CIEICTBEHHYD KOMUC=
CH0 B HE3aKOHUEHHOM BMIE ¥ JO3HAHME HENONHOE, CIEeICTBEHHAS KOMUCCMHA
IarbHelimee creICTBME NOPyYaeT OJHOMY U3 UJIEHOB KOMMUCCHM.

[Ipumevanue. Jlera, mocrynavmye ¥3 Ype3BRUANHEX Romuccuit, Hampapiag=
VTCH NOCHeTHMMY HENOCPeICTBEHHO B TPUGYHAN.

I4. Ilpou3BOXCTBO UPeXBAPUTEIBHOTO CAENCTBUA IO JeaaM TOJXKHO OHTH
3aX0HYEHO B TeueHMEe OJHOro Mecana. O OPOXNTEeHMM YKAZAHHOTO CPOXA CIeX=
CTBEHHAA KOMMCCHA KAXTHI pa3 XojaraicTByeT mepex TPUGYHAIOM.

I5. 3axoHYeHHOE CJeICTBEHHOE NPOM3BOLCTBO IO KAXJOMY IeXy BMecTe
¢ xomuelt 3aKAVUEHYA OPEICTABIAETCH OGBUHAEMOMY, XO€MY IpeIOCTaBAf=
ercs 24 vaca Ing BO3GYxIEHMA CBOMX XOJaTaicTB ¥ %anof IO HOBOZY Ipo=
M3BeJEeHHOTO CIEJCTBMHA, IOCTE Yero Bce IeJO BMecTe ¢ XojaralcrBauu
O06BMHAEMOTO B TeueHue 24 YacoB JOCTABAAETCH B TPUOYHAT ¥ HA3HAYAETCH
HOCHETHUM K CIYIAHKV.

I6. Bce mpoTecTH, *aJOGH ¥ XomaralfcTBa O6BMHAEMHX (O BH3OBE CBU=
Iererne¥, O NOUymWEeHUM 3AMUTH ¥ MHHE ) PA3pemantcd TPUCYHANOM B PACHO=
PAIUTENBHOM 32CEeNAHUK.

V. O6BrHeHne ¥ 3amura B TpuOyHaANaxX

I7. JonymeHyue X yYacTu® B Tese OGBMHMTENEH M 3amMUTHUKOB BCELENO 3a=
BUCKT OT TpubyHara ¥ pa3pemaeTci B PACHOPANUTENBHOM 3acCeNaHUK. 3amuT=—
HUEY JOUYCKANTCH TOXBKO M3 KOAJEruy Oo6BuHMTENEH ¥ 3aMUTHUKOB IPM COBE=
Tax, ofpasyemol MOPANKOM, YKAB3AHHEM B [IoXoXeHUM O €NUHOM HAPOZHOM CYZe
(Co6p. Yaax. I9I8, W 85, cr. 889). B cryyae XOUymEHuS 3AWUTH ¥ OGBUHE=
HUA UM JOJXXeH GHTH OpeJOocTaBleH 0CcO60 CPOX XN O3HAKOMIEHUS C JNEJOM.

I8. B cayuae JonmymeHusS TPUOYHANOM IO KAKOMY=iu60 Xexy OGBMHMTENH
TpubGyHanr o6fg3aH JOOYCKATh MIM HA3HAYATH 3aAmMUTHUEA.

VI. O nopaxxe paccMOTpPeHME Xex B TpuGyHarax
I9. 3acezanus TpuSyHaNa OYCAMYHH ¥ MMEDT MECTO B OPUCYTCTBUM OGBUHA=
emoro. OrcyrcTBye OGBMHAEMOTO HE MOXET CIYXMTDH HPENATCTBMEM K CIYMAHUD
Iena, ecry JOKA3aHO YKJIOHEHME OOBMHAEMOTO OT CYIQ MJIM eChM OOBUHAE=
MElt HaxozuTca BHe mpemenoB P.C.®.C.P. Tpulyxar BOpaBe HNOCTAHOBUTH KaK
O BHEENeHMY IeNa, TAK ¥ O 320YHOM CIYMAHMM €rO IO CBOEMY YCMOTPEHMD.
20. JlomymeHye JONONHMTENBHHX CBuJeTexel, He BH3BAHHHX HA PACCMO=
TpeHKEe Jera, paspemaercH TPuOYHATOM. B ciydae HeSBKM BH3HAHHHX CBM=
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Ietexe# oT TpuGyHara 3aBUCMUT NPM3HATH MAYM He NOPM3HATH HEABRY JOCTa=
TOYHHM HOBOZOM OTJIOXEHMSE Zena, aAu60 3aMeHUTh ¥X JOUPOC OTJameHHEM
IaHHHX MMM OOxasanuit. Paspemenyue Bompoca O NpYOGMEHMY K HEMY HOBHX
TOXYMEHTOB Au60 OorrameHue yxe NpPYOOMEHHHX TaKke 3aBUCHT OT TpuOyHANA.

2I. [loxcymumud# mOXB3yeTCHS IPY PACCMOTPEHMM JeJa BCEMM IOpaBaMy CTO=
poHH. IloZcymuMoMy UPMHAZIEXUT [OCTEXHEE CIOBO.

22. O6pameHre Jena X ZOCIEJOBAHMD MOXET ¥METH MECTO TOXBKO B CIy=
Yae NpU3HAHUA TPUOYHAIOM Taro# HEHNOJHOTH CIEICTBUL, KOTOPAL HE MOXET
6HTH BOCHOJNHEHA HA 3aceXaHuy TpulyHara.

VII. locraHOBAGHMEe NPHIrOBOPpa

23. [IpuroBOPH NOCTAHOBAANTCHA GOABMMHCTBOM IOJOCOB TpulyHANa ¥ 06%=
apagorca uvmeHeM PeCoe®.C.Po

24. [IpuroBOPH DOCTAHOBAANTCH B MUCBMEHHOM BMJIe 32 MOJOUCHAMYM BCEX
YNIeHOB TPUOYHATA, C KPATRUM M3IOXeHMUeM ocHOBamul¥f mpurosopa. O xoxe
3aceXaHyuA BeIETCH OPOTOKOMT.

25. TpuSyHanH BHHOCHT HPUTOBODPH, PYKOBOICTBYHCH MCKINUUTEABHO Of=
CTOATENBCTBAMY TEeNa M BEJeHUAMM PeBOXVLMOHHO® COBECTH.

26. Huxto He MOXeT HIPKCYTCTBOBATH B COBemATEXbHO¥ KOMHATE, KpoMe
YIeHOB TpulyHaNa, y4acTBYOmMX B 3aCeTaHUU.

27. Ilpy o6BaBReHMM NPUTOBOPa OpeJceXaTend Pa3pACHAET HOPANOK Kac—
CalMOHHOTO O6XAaNOBAHUL HOPUTOBOPA, KOImMM KOTOPOTO BPYUYANTCH OCYXIEHHEM
He Imo3xHee 24 YacoB IocJe BHHECEHMS OpuroBopa. O6xanroBaHue IPUTOBOPA
B aNenJANMOHHOM HOPAIKE He JONYCKAeTCH.

28. Ha nogauy raccauyoHHHX ¥aXo6 ¥ NPOTECTOB HA NPUTOBOPH TpuSyHA=
ZIOB ImpexocraBrfeTcH 48 YacoB CPoKa C MOMEHTA BPYUEHMS KONMY HPUTOBO=
pa ocyxmeHHOMY. [IpaBo IpUHECEHUS XACCANMOHHHX OPOTECTOB HA OPUTOBOPH
TPUOYHANOB NPYHAINEXUT BCHKOMY TPaxTaHuHy Pecmyliuxi.

VIII. O xaccanuorHoM TpuGyHaxne

29. Jlna paccMOTpeHMS RACCALMOHHHX XaJo6 ¥ OPOTECTOB IO XeXad, pas—
GupaeMEM B TpuOyHarax, YTBepxJaeTcH XaccauMoHHHEN TpubyHar mpu Bce-
poccuiicKOM LEeHTPANbHOM MCHOXHUTENBHOM KOMMUTETE COBETOB, B COCTaBe
opelcerarenf, 2 X WIEHOB ¥ UJEeHA=JOKJIATUMKA KACCALMOHHOTO TPUOyHA=
na, Ha3HavaeMHX Bcepoccu¥ickuM LEHTPANbHEM MCIONHUTEIBHEM KOMUTETOM.

llpuvevanne. OZ¥H M3 WIEHOB XKACCALUYOHHOTO TpuGyHana u36upaeTca u3
COCTaBa WIEHOB Koxieruy HapoXHOTO RoMuccapuara NCTHIMM M yTBePXIaeTcs
Bcepoceu#ickuy LEHTPANbHEM MCIONHUTENBHEM KOMUTETOM COBETOB.

30. Kaccanuonume ¥ano6H ¥ OPOTECTH HA O6xairyeMmu# IPUTOBOP PeBOIN=
OMOHHEY TpuGyHAXI B 24 yaca ¢ MOMEHTA HOCTYUIEHMS KACCANMOHHOY ¥amo6H
uay OporecTa 06f3aH HANPABUTH CO BCeM IEJOM B KACCAUMOHHHYM TpuGyHAT,
OprYeM NPYOCTAHABAMBAETCHA MCHONHEHME HPUTOBOPA IO pas3pemeHud xeraa
XaccauuoHHO® MHCTaHUMeH#, ¢ NPUHATHEM MED IpeceueHu.
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3I. QneH=XORIAXUMK KACCALMOHHOTO TpulyHANA JaeT 3aKIVYeHMEe IO Xa=
no6aM ¥ OpPOTeCcTaM M He IOPUCYTCTBYET B COBEHNATENBHOH KOMHATE.

32. [locrynuBmye B xaccauuOHHHE TpPuGyHAN *AXOOGH ¥ IPOTECTH JOTX=
HH GHTH PACCMOTPEHH He NO3JHee HeIeXbHOTO CPOKa CO ITHA HOCTYIIEHUT
¥aJ106H.

33. Jluna, moxasmye KACCALYOHHYO ¥anoly uaM OPOTECT ¥ ABMBmMMECH
B 3acelaHue, TONYCKAVTCH X HOILTEPXAHKD CBOMX %aN00.

34. Jlera, OPHTOBOPH IO KOTOPHM KACCHPYOTCH N0 GOpMATBHEM OCHOBA=
HMAM, IePeJanTCs KACCAUMOHHEM TPUOGYHAIOM IJIL HOBOTO pa3bupaTerbcTBa
B IPYTOM MJA¥ TOM %€ TpuOyHAnTe, HO B MHOM COCTaBE.

35. IloBozmoM Iia Xaccanuyu ABIAETCH HAPYMEHHME PEeBONVUUOHHEM TPUOY=
HanroM GopM ¥ HOPANKA PACCMOTPEHMS IeX M BHHECEHME HOPUIrOBOpPa, ABHO HE
COOTBETCTBYVHEr0 TEAHUD OCYXIEHHOTO.

36. B cayyae HEOGXOZMMOCTHM M3MEHUTH HPUTOBOP, BCIEACTBME HECOOT=
BETCTBMS MEDH pelpeccHy ¢ JeSHMEeM OCYXIEHHOTO, XACCALUYOHHHY TpuGyHAN
BXOZMT O6 9TOM C COOTBETCTByOmMM IpexcraBreHreMm B Ilpe3uxuyv Becepoc=
cU¥CROr0 LEeHTPATBHOTO MCIOMHUTENBHOTO KOMUTETA COBETOBe

IX. O BepxoBHOM peBOXPOMOHHOM TPuGYHane mpx Bcepoccultexom
OeHTPAXbHOM MCHONHHTEABHOM RKOMMTETE COBETOB

37. BepxXoBHH! pPeBOJVUMOHHHYE TPUOYHAN OPUHMMAET K CBOEMY IOpPOMu3=
BOICTBY Jera, NepejaBaeyue NocraHoBrenyeMm Ilpeauzuyma Beepoccuitcroro
LUeHTPANBHOTO MCHONHUTEIBHOTO KOMUTETA COBETOB.

38. [ng mpou3BOACTBA NpPeXBApPUTENbHOTO PACCIeNOBAHMA HO JeNaMm, Hepe=
IaBaeMHM HA paccMoTpeHue BepXoBHOTO TpuGyHANa, YUPEeXTAETCH CIEICTBEH=
Hafg KOMUCCHA B cocraBe 3 xaull, u3bupaemux Bcepoccu¥ickum LeHTpaxbHEM
UCIOTHUTENBHEM KOMUTETOM COBETOB.

39. Ceccus BepxXoBHOrO peBONXIMOHHOTO TpuOyHana co3uBaercs [Ipe3u=
IuyvoM Beepoccuiicxoro UeHTPAIBHOTO MCIONHUTEIBHOTO KOMUTETa COBETOB.
[IpuroBopH BepXOBHOTO PEBOJVIMOHHOTO TPUGYHANA KACCAUMOHHOMY O6XaN0=
BaHUD HE TOIJTEXAT.

40. Hacrosmee IlomoxeHue BXOXUT B CHAY CO IHA ONYSAMKOBAHMUA 3TOTO
[lonoxenus u He mo3xHee yeM uepe3 I4 mpee# mo OmYyGAMKOBAHUM.

[lpencenarend Beepoccu¥ickoro LEHTPANBHOTO
UCIONHUTENBHOTO KoMuTeTa coBeToB M. Kamuuuu
Hapoxumit xomuccap verunuy Kypexuit
Cexperaps J. Cepe6paxoB
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15 anpens (BTOpHUK) é;%{:?f

gy :
&1 AfpoETAPII BOEX CTPAN, COERNEANTECE!

,U,ereT LIeHTpaanoro UCMNOJIHUTEJIbHOIo
KOMUTETa CoOBeToB

oot e teres) RSV

I. Counanucruyeckas axajemus €CTb ABTOHOMHASL ac=

conxanua paGoTHUKOB HAYUHOTO COLMANM3MA, Ipecrery= CO'—L"AA"CT“(IECKO]’TI

vmag nexy HAYyYHO=OPTraHU3AUMOHHEE, HAYUHO=HCCAEXO=

BaTeNbCKME M YUEOHHE. WE AK,A,A,EM [/Il/l

2. OpramusanuoHHue 3ayauu COUMATUCTUUECKOH ara=
XeMU¥ 3aRAVYaNTCH B O6BEIMHEHUM M CIONOUeHUM palborT=
HUROB Hay4xHoro coumanudma P.C.®.C.P. ¥ B co3manuu

w2y

CONMANUCTHUECKOTO HAYYHOTO MHTEPHAUMOHANA. KHHT'A LIECTAH
3. 3amauyy HAYUHHE 3aXAVYANTCH B MCCAETOBAHUH y
¥ pa3paBoTXe BOOPOCOB MCTODPMM, TEOPHM M IPARTHUKU = ‘“ff;Z:j“
COIMANU3MA .?1lﬂ (N e
4, 3ajauy yueGHHE 3aXIVYANTCHA B NOZTOTOBHE HAYU= rocynAHjBEH;OE 7
HRIX xeme:zei& conouanu3Ma ¥ OTBETCTBEHHRX paGOTHMI{OB MBIATENBCTBO
COUMANMCTHYECKOTO CTPOUTENBCTBA, 2 TAKXEe CO3TAHUU MOCGEBA~—19238-OETPOTPAL
COOTBETCTBYOMUX y4e(HHX mocOoOu¥ ¥ yupexmeHu#. i
5. ConmanucrTuyeckras axaJeMus COCTOMT Ipu Bce=
poccu#icKOM LEHTPANbHOM UCIOTHUTENBHOM KOMUTETE CO=
BETOB.
II. CocraB Araxemun
6. B cocraB CoumarucTH4eckoy axalemuy BXOEAT: L) UIEHH ArajeMmmnu
¥ 2) HAYUHHE COTPYXHMEM ARATeMMUM. E
7. Unern Aragenuy u36MpavrTca HA O JeT u3 uucra aML, OPOABMBEmMX cels g
caMocTofgTexbHO! padorolt B o6racTy HAYYUHOTO COLMATM3MA MIM MMENmMUX %
3HAUMTENBbHHE 3acCIYyT¥ B IeJe ero PaclpoCTPaHEHUS. =
8. Hayurme coTpyZEMEM M36MpPavTCH HA OXMH TOX M3 YKcCra Jul, ofrajga= 8
YOuX JOCTATOUHEM NO3HAHMEM ¥ HOZTOTOBKOH JIA PAaGOTH IOX PYKOBOACTBOM %
yi1eHOB ArazeMuy B 06JACTM HAYUHOTO COLUMANU3MA M COLUMANUCTUUECKOTO =
CTPOMTENABCTBA. %
0]
>
III. YueHag u yue6HAf XeATEXBHOCTH ARazeMuy b
9. Yrenn Axagemuy 3aHMMANTCA HAYUHHMM MCCIELOBAHMAMM, DPYHROBOLAT %
pagoTaMy HAYYHHX COTPYZHMKOB ¥ MOTYT OTXPHBATH KYPCH IO cBoelt cie= 9
UUATBHOCTH I
B ICTOPVIN
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I0. Hayuxme coTpymHuky Arajemuy OPraH¥3yOTCH B IPYUOH IO clenxarb—
HOCTAM NI M3YUeHUS OTIETBHEX NPEeJMETOB, IPUHMMANT YyYacTHe B KOAIEH=
TYBHHX HCCTEJOBAHMAX, 3AHUMANTCHA CAMOCTOATENBHEMY HAYUHEMM PaGoTamy
10J PYKOBOZCTBOM WJIEHOB ARaTeMMMe

IV. Yopasnenue Aragemun

II. Bceit padoro¥ Axamemuu PYKOBOIUT €e ofmee codpamue. OHO COCTOUT
¥3 BceX HanMuHHX B MocxBe uneHOB Axagemuy ¥ M3 IOpejcTaBuTerelt Hayy=
HHX COTPYLHMKOB, B KOJNMYECTBE, He IpeBHmAavmeM NOXOBMHH O6mETro uYucia
YJIEeHOB ARATEMMHU.

I2. 3acemanue obmero co6panHus CO3HBAETCH HE Pexe ONHOTO pas3a B Me=
cAl ¥ Te#CTBUTENbHO IPM HANTMYMM HEe MeHee OXHO¥ TpeTu o6mEero cocrana.

I3. YneHn Arajemuy ¥ HAY4YHHE COTPYIHMEM M36MpawTcH Ha ofmeyM cofpa=
HMY TOCKEe BCECTOPOHHErO OOCYXIEHMS BHCTABIEHHEX KAHIUTATYD.

I4. O6mee co6pamnue u36upaeT UCHONHMUTENbHHE opran Axazevuu = [Ipe=
3upuyM ¥3 7 YIEHOB, CPOXOM HA OXMH roj. B cocras Ilpe3unuysa BXOIAT He
MeHee 2 mpejcraBuTeneld OT HAYUHHX COTPYILHUKOB ARazeMuy.

I5. Bauxaltmag opramu3anug HayyHO#, yue6HO® M amMMHMCTDPATUBHO=XO=
3gficTBenHO# medArenbHocTM CoumanucTuyeckrod arareuuyu, a Taxxe o6paszo=
BaHKEe COOTBETCTBEHHHX YCTAHOBIEHHH ONpeJeNAVTCH HAKA3aM¥ ¥ MHHCTPYK=
OMAMMy YTBeDXIAeMEMM o6muyM cofpaHuer AxameMuy.

llpencenarend Beepoccu¥ickKOro LEHTPATBHOTO
ucnorHuTenbHoro xomurera M. Kanuuun
Cexperaps J. Cepe6paxros

26 anpens (cy66oTa)

NMocTtaHoBNeHue BcepocCMMUCKOro UeHTpanbLHOro
MCNONMHUTENbHOro KoMuUTeTa

O npu3uBe cpexHero u GegHelimero rpecrTsaHCTBA
X 6ops6e ¢ ROHTPpPeBOxADHOHel
Cropeiimee cOXpymeH¥e XKONYAKOBCKO¥ KOHTPPeBOJOLMM, yrpoxawmed Boix=
re, u 6aux JlleHukuHa gBASETCHA OCHOBHO® 3agaue¥ MoMeHTAs B 3TO¥ GOpb=
G6e 3a xnel, MMp ¥ CHOXOMHHH TPyX, HAX CO3JaHMEM HOBOH ®M3HM TPYILOBOE
nHacexenne Poccuitcroit Coumanmcruuecrodt PegmeparusHo¥ CoBercxolt Pecmy-
6AuRY TOJXXHO HANPAYb BCe CMJIH. Braromoxyusue JECATKOB MMINMOHOB Kpe=
CTBHAH ¥ paBoyyX B HACTOAMYO MUHYTY 3aBUCHUT OT TOTO, HACKOJABKO GHCTPO
¥ PEemMTEeNBHO MH IOKOHYMM C Bparamu HapoXa = C MOHAPXUCTAMU, MOME=
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mYKaMy ¥ KAOUTANUCTAMM, cTpeMammMuca Opu moMomu Leuuxuua u Korxvaxa
BOCCTQHOBUTH CBOY BJIACThe

Pesonvumonun# nogseM, oxsaruBmu¥ PecnyGauxy B cBA3M ¢ HamgBuravmei=
Cf ONACHOCTHY, Pe3YIBTATOM CBOMM MMEN MACCOBYO MOOMIM3AUU® padoyero
HACeJNeHUA B CTONMUAX ¥ IOPOMEMIEHHHX LEHTPaX. UX OpuMepy ILOJXHH Cle=
IOBaTh MHOTOMMJANMOHHHE MACCH HE HKCOAYATUDYOmErO YYXOro TPYIa Kpe=
cThaHCTBAa. MomuHY# cOX3 TPYAAWMXCH TOPoJa ¥ IePeBHU JOJXEH HOJOXUTH
XKOHel o6HArxeBmuM BparaM padoue=xpecrTbarcko¥ Poccuu.

BBuxy sroro Bcepoceuitcxuit neHTpanbHHY MCHONHMTENBHHENE KOMMTET HO=
CTAQHOBJIALT:

I. PacnopaxeHyueM BOJOCTHHX MCIOJHYTEABHHX KOMUTETOB KaxJaf BOJOCTD
IOXNXHA C IIONYYeHHEeM Cero HeMmejgneHHO Mo6uam3osarh or IO mo 20 yernoBmex
cTOfXMX ¥ HAEXHHX 3amMMTHMXOB padoue=kpecTbaHcro# CoBercroit PecmyGiu=
KM,y CIOOCOGHHX C OpPYXMeM B DPyKax OTCTauBaTh ee, IOpMUeM 4acTb U3 HUX,
a 00 BO3MOXHOCTY BCE, IOJXXHH GHTH ¥3 COJZAT, YYACTBOBABmMX B BO¥HE
¥ O6Y4EHHHX BOEHHOMY JEJYe

2. BonocTHHE YCHOXHMTEIBHHE KOMMTETH JOJXHH MOGMIM3OBAHHHX IO BO3=
MOXHOCTHM OZeTb, O6YyThb, CHApPANUTH ¥ BOOPYXUTDH HNPEUMYWMECTBEHHO U3 3a=
IacoB, MMEVmMXCH B PACHOPAXEHMM BOJXOCTHHEX YCIONHMTEIBHHX KOMUTETOB,
HY B KOeM CIyyae, OFHAKO, IOJ CTPAXOM CYPOBO¥ OTBETCTBEHHOCTY HE Of=
pPeMeHAA KPecThAH=CEPeIHAKOB ¥ GEIHAKOB.

3« TOYHOCTDH MCHONHEHUA OYHKTOB I ¥ 2 M, T'IaBHEM 06pa3oM, COOTBET=
CcTBeHHHH mOoZ6op avZel Bo3naraeTcs HA AMYHYD OTBETCTBEHHOCTH IIpe3y=
IMYMOB BOJOCTHHEX MCIOJHUTEIBHHX KOMMTETOB.

U MBO03aN OVveEVYH 13 00 L BLMOD20d

MCTOPN
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4, Mo6uru30BaHHEE NepPeNavTCH B PACHOPAXEHKE Ye3LHHX BOEHHHX KOMMC=
CapyaToB CBOMX ye3I0B, a IOCIeIHKE HANPABIANT ¥X B 3aNacHHe YaCTH,
IO YyXa3aHKO OKPYXHHX BOEHHHX KOMMCCAPOBe

5. Bcepoceniticrony I'maBHOMy mraly HeMeEJAEHHO M3TATh NPUKA3 O HO=
pPAIKe pacupereneHuf MOOGMAMBOBAHHHX IO 3ANACHHM YACTHM.

6. Hapoxumit xoMuccapuar 0O BHYTPEHHMM XexaM ¥ PeBOMOUMOHHHYE BOEHHE:
coBeT PecnyGauxy 06A3yOTCH HEYRJIOHHO CHENUTH 32 CPOUHHM MCHOTHEHMEM
aroro JlexkpeTa ¥ u3XaTh HEOGXOIMMHE MHCTPYKIMHe

7. JexpeT mepejaTh IAS MCIOOJTHEHMHA BO BCe Ty0epHCKME COBETH Iely-
TATOB ¥ BO BCe OXPYXHHE KOMMCCAPMATH IO BOEHHEM Heram mo rexerpady,
a mocheXHYM PAcOPOCTPAHKTH IO NOXBEIOMCTBEHHEM MM YUPEXRTEHMAM IO Iy=
GepHuAM, ye3XaM ¥ BOJOCTHM.

Ilpexncenarend Beepoccu¥ickoro LEHTPANBHOTO
UCIONHUTENBHOTO KOMUTETA

M. Kanuuuu

[lpeacemarens CoBeTa HAPOIHHX KOMMCCAPOB
u CoBera pafoye=KpecTbAHCKO¥ 06OPOHH

B. Yasauon (JleHun)

3aMecTuTeNb HAPOXHOTO KOMMCCAPA

IO BOEHHEM IeXaM

CrrgHcxruH

Cexperapd Bcepoccu¥icKOro LeHTpPATBHOTO
UCIONHUTENBHOTO KOMMUTETA

J. Cepe6paros
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