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NMpaBoBas koHuenuua I. B. ®. lerens
B AUCKYypcCe oTe4yecTBeHHOU chunocodumn npasa

AHHOMauyusi. B cmambe aHanu3upyromcs y4eHue o rnpase HeMeuko20 u-
nocogpa Neopea Burnbeenbma ®pudpuxa eeens, eeo enusHue Ha cmaHos-
JIeHUe omeyecmeeHHOU WKOJIbl ghuriocogpuu npasa 8 O0PE8OTHOUUOHHbIU
rnepuod, duckypc cogemckol ¢hurocoghuu rpasa Mo OMHOWEHUIO K rpaso-
8ol cucmeme [ezensi, a makxe 832/1510bl COBPEMEHHbIX YYEHbIX-MPasosedos
rno daHHoMy eoripocy. Paccmampugaemcsi, KakuM 06pa3oM makue yYeHble,
kak K. A. HesonuH, M. A. ApxaHos, B. C. HepuecsiHy u dpyaue umrriemeH-
muposarnu 8 ceou npagosble cUCMeMbl 3/1eMeHMbl KOHUEeNUuU HeEMeUKOo20
¢urnocogha. Pestomupyemcs orbim omedecmeeHHOU ¢hurnocoghuu rpasa Ha
MPOMSIXEHUU MpPex UCMOPUYECKUX 3marios Yepes npusmy enusiHus lezens.
B pesynbmame aHarnu3sa 8bisigrieHo, 4mo pazsumue 0opes8oTtoyUOHHOU,
cosemckol ¢hunocoghuu npasa 3ad4acmyro npoucxodusio ecredcmeue Ho-
8bIX UHMepnpemauyul npasoebix udel U Ucronb308aHUsT CrIEKYIIMUBHbIX
memodos eopza Bunbeenbma, a 0emarnbHasi npopabomaHHOCMb 2eze-
nesckou ¢hunocogpuu criocobecmayem pazgumuro OOKMPUH U KOHUenyud 8
cospemeHHOU wkKone ¢unocoghuu npasa.

Knrodesnie cnoea: chunocoghusi npasa,; ucmopusi omedecmeeHHoU ¢hurio-
cogpuu npasa; cpunocogpckas cucmema I. B. @. lezens.
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The legal concept of G. W. F. Hegel
in the discourse of Russian philosophy of law

Abstract. The article analyzes the doctrine of German philosopher Georg
Wilhelm Friedrich Hegel, his influence on the formation of the domestic
school of philosophy of law in the pre-revolutionary period, the discourse of
Soviet philosophy of law in relation to the legal system of Hegel, as well as
the views of modern legal scholars on this issue. It examines how scholars
such as K. A. Nevolin, M. A. Arzhanov, V. S. Nertzsyants and others have
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" HayuHbii pykoBoauTenb: Mpuropbes Anekcanap CepreeBud, AOUEHT Kadheapbl TeopeTnye-
CKMX U NyBnnyYHo-nNpaBoBbIX AUCUMNNuH, HCTUTYT rocyaapcTea 1 npasa TIOMEHCKOrO rocy-
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implemented elements of the German philosopher’s concept in their legal
systems. The experience of Russian philosophy of law during three historical
stages is summarized through the prism of Hegel’s influence.

The analysis reveals that the development of pre-revolutionary, Soviet
philosophy of law often resulted from new interpretations of Hegel’s legal
ideas and the use of speculative methods, while the detailed elaboration of
Hegel’s philosophy contributes to the development of doctrines and concepts
in the modern school of philosophy of law.

Keywords: philosophy of law; the history of the national philosophy of law;
the philosophical system of G. W. F. Hegel.

BBegeHue

leopr Bunbrensm ®pugpux erenb, ABRAsSCb OQHUM U3 BUAHbLIX NpeacTaBuTenen He-
MeLKON Kraccmyeckon dmunocodum, B CBOMX pabotax rmyboko aHanusmposan npaso
KaK siBNeHne, a Takke ero otaenbHble oTpacnu. OgHU yyeHble, cornallasichb ¢ HUM,
npu3HaBas ero AoCTumKeHns B obnactu dmnocodgumm, obpallas BHUMaHWe Ha geTanb-
HO pa3paboTaHHbIN ANaNeKTUYEeCKUA METOA, akTUBHO BKITHOYANN 3MEMEHTbl YYeHUs
HemeLkoro dunocoda B CBOM cuctemsl. [lpyrue xe BbiICTpansanu CBOU paccyxaeHus
B NpoTuBONocTasneHune lerento. Yxxe B JOPEBOMIOLMOHHYIO 3MOXY TakMe TEOPETUKN,
kak K. A. HeBonuH, B. . YnyepuH, nHtepecosanuck ngesmu lerensi, 4acto ynommuHas
€ro KoHUenuum B CBOUX Tpyaax.

B coBeTckyto anoxy npoBogusics aHanus Tpyaos hunocoda ¢ TOYKM 3peHns Mapk-
CU3Ma-NeHNHN3Ma, U MHOTME aBTOPbI C AaHHbIX NO3MUMIA KpuTukoBanu erens 3a ypes-
MepHbIN NAaeanv3am, KOHCePBaTU3M, a Takke OTCYTCTBUE OMarneKkTUYeckoro Metoaa B ero
dmnocogcko-npaBoBbIX Tpyaax. [TocTcoBeTCkuii nepmrog B 0Te4eCTBEHHON hnnocodmm
O3HameHoBarcs Nnopannu3mMomM MHEHUI Mo NOBOAY rerefieBCKOM KOHLUenuun npasa.
OpHwn aBTOpbl — B. C. HepuecsHu, K. B. Aramupos, A. H. bypnyukuia, I. I. Hebpaten-
KO?, uccrnenysi BNUsiHe NpaBoBOM cUCTeMbI [erenst Ha OTeYeCTBEHHYH dunnocoduto,
OoTMeYanu ee NomnHOTY U pa3paboTaHHOCTb, YTO MOCMYXXWUMO BKITHOYEHMEM OTAENbHbIX
3MNEeMEHTOB rererneBckon urnocomun B oTe4eCTBeHHbIE PUNOCO(CKO-NPABOBbLIE KOH-
uenumu, apyrue xe, k npumepy B. H. 2XKykoB?, akueHTMpoBanu BHUMaHne Ha Ype3mep-
HON 0BpeMeHeHHOCTY TpyAoB chunocoda NonMMTUKO-UAEONOrMYECKON COCTaBNSIOLLEN.

AKTyanbHOCTb AaHHOM paboThl 3aknovaeTcst B HEO6X0AMMOCTH, PE3IOMUPYS BNUS-
HWe rereneBCcKNX MOEN Ha POCCUNCKYIO hnNocoduio Npasa, BbIACHUTb, Kak opMmnpo-
BaI1Cb NpaBOBble KOHLEMNLMM OTEYECTBEHHbIX YYEHbIX, C LieNblo OLEeHKN yYeHus lerens

2 Bypnyukul A. H., Hebpamenko I I. «®unocodusi npaea» [erens B KOHTEKCTE DUNOCOGCKOM
pednekcun o npaee u AGCOMTHOM Ayxe: NCTOPUKO-thunocodckuii aHanms // dunocodus
npasa. 2019. Ne 1 (88). C. 136.

® Kpomkosa H. B. Hay4Hoe TBOpyecTBO I. B. ®. ['erens n nepcrnekTuBbl pa3BuTUsi COBPEMEHHON
dunocodun npasa: k 250-netunto co aHs poxaeHus I B. ®. erena n 200-neTtuio ero «duso-
cochum npasa» // locygapcteo n npaso. 2020. Ne 12. C. 172-186.
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0 MNpaBe C TOYKM 3PEHUsI Er0 UCMONb30BaHKSA NS PELLEeHNs TEOPETUYECKU-NPABOBbIX
BOMPOCOB B ByayLLMX UCCreaoBaHNsAX.

YyeHus Nerensi o npaBse

[eoprom 'erenem HanucaH He OAMH TpaKTaT, MOCBALLEHHbIN OCMbICIIEHMIO MPaBOBbIX
acrnekToB C TOYKW 3peHust unocodumm, HO rmaBHON ero paboTor B 3TOM Hanpaene-
HuM cTana «®unocodus npasay, onybnukosaHHasa B 1820 r. [laHHbIN Tpya SBNsieTCA
KoMMunaunen naen, BolpaXkeHHbIX B €ro paHHUX paboTax, Takmx kak «KoHcTuTyums
Fepmanumny (1798-1802), «Mepeas nporpamMma HeMeLKoro naeanmama, «Mexckas
peanbHasi ounocodusin®.

[aHHbIA TpakTaT pasbut Ha TpU NOrMYeCcKkUX COCTaBNALMNX: NepBas YacTb NOCBS-
LeHa «abcTpakTHOMY MpaBy», B KOTOPOM paccMaTpMBalOTCst BONPOChl COOCTBEHHO-
CTK, JOroBOpa, Henpasa; BTOpoW pasaen ob y4eHUM Mopanu COAEPXKUT MOSOXKEHNS,
KacatoLLmecst yMbICcna, BUHbI MPU COBEPLLUEHUN NPOTUBONPABHOIO AESHMWS, a Takke
HamepeHus 1 bnara, Jobpa 1 COBECTU; TPETbS XKe YacTb, CBA3aHHasi C PACCMOTPEHM-
€M HPaBCTBEHHOCTU, NOAHUMAET Npobnembl rocyaapcTsa, rpaXaaHckoro obLecTsa
n ceMbl. Takoe pasgeneHne o60CHOBLIBAETCHA TEM, YTO MOHATME npaBa [erenb pac-
CMaTpuBaEeT B KOHLEMLMN PA3BUTUSA U BbiLLEyKa3aHHOE pa3aerneHne SBnseTca Tpems
YPOBHSIMW CTaHOBMEHUS NpaBa.

Mocneaywlee BNusHWE naen HemeLkoro dunocoda 06bACHAETCS OpUrnHanbHo-
CTbH BbIP@XEHHbIX KOHLIENUWI, KOTOpble Bbinu pa3paboTaHbl UM NyTEM NPUMEHEHUS
OnanekTnyeckoro noaxoaa, npegnonararLero OCMbICIeHNe pas3BUTUS NOHATUS B
npovecce ero ABWXEHUS, peanusaunm B 4eNCTBUTENBHOCTU, COCTOSILLEN B pacKpbITUn
NPOTUBOMOMOXHOCTEN B X €OUHCTBE, NYyTU OT abCTPaKTHOro npaBa K KOHKPETHOMY
3NeMeHTy, NpeacTaBnsoLemMy Moparb, a Aanee — HPaBCTBEHHOCTb.

[NoHsaTMe npaBa B hnnocodckon cucteme 'erenst MHOrorpaHHO U UMEeEeT HECKOrb-
KO 3Ha4YeHwui: NPaBo BbICTYNAET Kak hopMarnbHOE 1 NO3UTUBHOE, T.€. 3aKOH, KOTOPbIN
SABMNSAETCHA pa3HOBUOHOCTLI 0COOOro nNpasa; NpaBo NpeacTaBnsaer cobow hopmy CBO-
6oabl, 4TO ecTb 0coboe NpaBo; NpaBo ABMsETCA cBOOOAO0N, T.€. naeen npasa obb-
eKTMBHOro ayxa®. Camo npaBo HepaspbIBHO CBA3aHO C NMOHATUAMM BOMM U CBOOOAHI,
KoTopble B ydeHun 'erensi TecHo nepenneteHbl. CBoboaa eCTb OCHOBHAsA XapakTepu-
cTuka Bonu. Vicxoas 13 aToro MoXHO roBOpUTL O TOM, YTO NPaBO SIBMSIETCS KAYECTBOM
cBobOgHOM BONN.

XapakTepucTuka npasa 3akrnoyaeTcsi B TOM, YTO OHO, MO CYTWU, HE HOCUT UCKIO-
YNTENbHO MO3UTMBHOTO UM ECTECTBEHHOIO XapakTepa, HO paccMaTpuBaeTtcst bonee
wmpoko. NMomumo 3akoHogaTenbCTBa, NOA NPaBOM MOHUMAETCA U MOParnbHOCTb, U
HPaBCTBEHHOCTb, U BCEMUPHAsA UCTOPUS®. A BHELLHE NPOTUBOPEUYMBLIE KOHLIEMLMM
€CTECTBEHHbIX MpaB 1 NO3UTMBM3MA, ABNSAOLLMXCS, cornacHo lerento, «npaBom B

4 leezenb. MonuTtnyeckue npounssenexus / nog ped. . A. Kepumosa, J1. C. MamyTa, B. C. Hep-
uecaHua. M. : Hayka, 1978. C. 54-64.

5 [eeenb L dunocodusi npasa / nep. ¢ Hem. b. I. CtonnHepa n M. W. JleBuHOI ; ped. u cocT.
[. A. Kepumos, B. C. HepcecsHL ; aBT. BCTyn. cT. n npumed. B. C. HepcecaHu. M., 1990. C. 15.

5 leeenb I dunocodmsa npasa. C. 92.
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cebe» 1 KOHKpeTU3aLmen JaHHOro «npaea B cebey, NpeacTaBnsaoTcs CTyNeHs MU
pasnuyeHns, AetTanusauum eauHoro NnoHATUSA npasa’.

BnusaHue naen Nerensa Ha gopeBonOLMOHHYIO chunocoduio npasa Poccuun

OTteyecTtBeHHasn gunocodus npasa XIX n Hadana XX B. aKTUBHO MUCMNOmnb3oBana KoH-
LLenTbl HemMeLKoro punococda B CBA3U C HOBLLECTBOM METOAONOMMYECKNX CPEACTB, C
NMOMOLLIbIO KOTOPbIX paccMaTpuBanuncb paHee HEM3BECTHbIE CNOCObbI NpeoaoneHns
TeopeTnyecknx npobnem B npaee. bonee Toro, naeu cBaA3n couunanbHOW, NPaBOBOM,
MOpanbHON U PENUIMO3HON COCTaBNALWMX BbInn BNM3KM U NOHATHBI POCCUNCKOMN
hunocodum npaea Toro nepuoaad. CxoAcTeo Npobrem, cToaBLLMX Mexay Poccueit n
lepmaHven B rocygapCTBEHHO-MPAaBOBOW NIOCKOCTHN, CNOCOBCTBOBANO CTAHOBIEHMIO
PYCCKOro rerenbsHcTBa.

KoHcTaHTuH AnekceeBnd HeBonmH paccmartpurBan MHOXECTBO NpobremM B CBOEM
TpakTaTe «QHUMKNoNeaus 3aKkOHOBEAEHUSI» Yepe3 Npu3My NpaBoBON cucteMsl [ere-
ns. B yactHocTw, Kak ykasbiBaeT B. C. HepuecsHu, onucaHue npobnem Bonuv 1 npaea,
06BHEKTMBHOIO 1 CyOGBEKTUBHOrO, @ Takke COOTHOLLEHME NO3UTUBHOIO U €CTECTBEHHOIO
npasa, U3rnoxeHHole HeBONMHLIM B €ro Tpyae, ABCTBEHHO CBUAETENLCTBYET O BMAHUN
yyeHus npasa [erens Ha poccuiickoro ounocoda®. Benep 3a Merenem HesonuH pac-
cMaTpuBaeT ABe BhbllleyKa3aHHble KOHLENUUM npasa He Kak NpoTuBocTosiLwme cebe,
HO KaK HaxogsLmnecs Ha pasHbIX YPOBHAX AMAnekTU4YeCcKon KOHKpeTusauum npasa.
lerenesckas KOHUENUUS eCTECTBEHHOIo nNpasa B B1Ae NpaBoBOM CYLUHOCTU U NO3u-
TMBHOIO NpaBa Kak NpPosiBIIEHNSA UAEN BOBHE B BMAE 3aKOHA NpMHUMaeTcs HeBONUHbIM
kak 6onee noaxoAsilias Ans onMcaHusl cyLHocTy npasa’.

MbiTassicb NnpeogoneTb AUXOTOMUIO CYObEKTUBHOIO U 0ObEKTUBHOIO, HeBonmH
yTBEPXKAAmN HanM4me eaumHoro obLero anemeHTa, 06beAVMHSIOLWEro pasnuyHbIe HadYana:
npaBo N HPaBCTBEHHOCTb. Mcnonb3ys rereneBcknin AnanekTu4eckun MeTof, poccum-
CKUI YYeHbIV onpeaensn npaso Kak npasay, CnpaBeanvMBoCTb, CAMOPaCKPbIBaKOLLYOCS
B MUpE HPaBCTBEHHOIO NMOCPEACTBOM BOMNU M CO3HAHUsI noaein'.

Ewe ogHUM acnekTom KoHuenuum HesonuHa, B KOTOPOM BUAUTCSA BNUSHUE nOen
lerens, sIBNsIeTCS NOHSITME rocydapcTaa. Kak ykasbiBatoT uccrefoBarteny'2, nogyepku-
Basi pa3yMHbI/ 1 BONIEBOWN 3fieMeHT B HpaBCTBEHHOM, KOHCTaHTUMH Anekceesny BUAUT
rocyapCTBO Kak ObITe HPABCTBEHHOM MOEW; HO 3TO roCy4apCTBO HE AeNCTBUTENBHOE, a
naearnsHoe, B KOTOPOM NepensieTeHbl naeun npaeabl, HPABCTBEHHOCTU U CMPaBea IMBOCTU.

" lagpapos T. X. MpaBoBas kynsTypa B dhunocodckon cucteme lerens // BectHuk OIY. 2008.
Ne 7. C. 33.

8 EmenbsiHos b. B., Jluyyk A. A., Pycakog B. M. Pycckas dmnocodus npasa: CTaHOBIEHUE,
B3ammogencTeus, ocobeHHocT // AHTMHOMUKK. 2008. Ne 8. C. 83-84.

9 McTopusi MOMUTUYECKMX M NPaBOBbIX Y4eHUI | y4ebHWK Ans By30B / nog obwy. pea. B. C. Hep-
cecsHua. 4-e n3g., nepepab. n gon. M. : Hopma, 2004. C. 582-583.

© EmenbsiHos b. B., Jluyyk A. A. K uctopun cTaHOBMEHNS OTEHYECTBEHHON hunocodmmn npasa:
pycckue rerenbsHubl // BecTHuk HBIY. 2009. Ne 2. C. 2.

" HeesonuH K. A. QHuuknoneaus 3akoHoefeHus. CMo. : N3p-so C.-MeTepb. yH-Ta, 1997. C. 65.

2 EmenbsiHog b. B., Jluyyk A. A. Ykas. cou. C. 4.
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HecmoTps Ha BnusiHue rereneBckux naen, HesonuH 6bin nocnegoBaTenbHbIM CTO-
POHHUKOM UCTOPUYECKOW LLKOSbI Npasa 1 C NO3VULUIA AaHHOMO YYEHUSA KPUTMKOBAI He-
KOTOpbIe anemMeHTbl cucTeMbl ['erens, ykasbiBas, YTO OH MbICIUT No 6onbluen mepe B
ONCKYpCe HeMeLKON (hrnnocoduu, KynbsTypbl U MONUTUKO-COLMAIbHOM KOHBIOHKTYPbI, HE
yaensist JOMKHOro BHUMaHUsi (hakTopam, OTpaxxatoLwmM yX BPEMEHN NPOLLSIbIX BEKOB'S.

Ecnn HeBonwvH ncnonb3osan anemMeHTbl y4eHus ['erens CoBMEeCTHO C ApYrMMy KOHLen-
LMSMU AN NOCTPOEHMst COBCTBEHHOTO CHOXHOrO y4eHus, To Bopuc Hukonaesmy YndepuH
6onee nonHoO MMNeMeHTMPOoBas NPaBoByHo KoHUenuuto [erens. OgHONM U3 KNYeBbIX naen
CTano BHeJpeHue YeTBepTOM CTYNeHN B QUanekTm4eckom pasBuTum, Kotopasi aersna
cobor nepexon OT OAHOrO BUTKA pa3BUTUSA K Apyromy. OTa YeTBepTas CTyneHb, SNEMEHT,
MMEETCH BO MHOTVX MOMNOXEHUSAX YHEHUS O NpaBse 1 rocyaapcTee. B yactHocTu, nobaenss
rererneBCKyr UAeto O pasaeneHun BNacTy Ha KOPONEBCKYHO, 3aKOHOAATESNbHYH U UCTIONHW-
TenbHy, YnyeprH, NOMUMO BbilLiEyKa3aHHbIX 3NIEMEHTOB, FOBOPUT O BracTy cynebHON.

[MpaBoBas koHuenuus lerens 3aMeTHO NOBMKMSANA Ha pPa3BUTUE OTEYECTBEHHON (bu-
nocodun npaea. BuaHeniwune yyeHble NpUMeHSanu ngen n MeTofbl, paspaboTaHHble
HeMeLKMM prnocoom, NPUBHOCHA B HUX HOBbIE CMbICHIbI.

PaccmoTtpeHue rereneBckon cpunococpum npaBa B COBETCKYH 3MOXY

B coseTckui neprop OTHOLLEHME K Y4eHUto [erensi B oTe4eCTBEHHOM LLKOre unoco-
dun NpaBa HOCUINO HEOAHO3HAaYHbIM XapakTep. Bnagnmup Vnbuy JleHuH HeogHokpaT-
HO obpallancs B cBomx paboTax K naesm Hemeukoro dunocoda. Cuntas ero ogHUm
N3 HenpeB30OMAEHHbLIX MbICITUTENEN, OH BCE Xe yKasblBarn Ha ngeanuam erens kak
Ha oTpuuaTenbHbIN 3NIeMEHT B ero Y4eHUn, KOTOPbIN crieqyeT UrHOpMpoBaTh, n3yyas
ero Tpyabl'.

B cBA3M c rocnoAcTeyoLLEen rocygapCTBEHHOW MOeonornen Mmapkensama-neHnHmama
y4YeHbIMU-NpaBoBeAaMm OCYLLECTBANACh KpUTMKa erens UMeHHO C No3nUuiA LaHHOTO
NOMNUTUYECKOTO yveHus. «Punocodusa npasay» paccMmarpuBanach Kak peakuMOHHbIN
TpakTart, coaepxaBLunii B cebe NONoXeHUs, KPUTUKYIOLLME C apUCTOKPaTUYECKUX Mo-
31LMIA™® hpaHLy3CcKUii MaTepuanmam.

MHown B3rnsa Ha yyeHue o npase erenda npegnoxun M. A. ApXaHoB, KOTOPbIN,
yKasblBasi, YTO OTCYTCTBME QNANEeKTUYECKON METOAONOMMN B NPaBOBON KOHLENL MM
HemeLKoro dunocoda ABndeTcs OCHOBOW AN «OTpULATENBbHOMY» COCTaBNSAOLLEN
B hunococpuun Neopra Bunbrenbma, Takxke BblAENAN Y NONOXUTENbHbIE SM1EMEHTbI
B ero cucteme. ApxxaHoB, Kak B ganbHenwem un A. A. NTMOHTKOBCKUI, yKasbiBan Ha
NPOrpeccrMBHOCTL NPaBOBON CUCTEMbI, 0COBEHHO B 06rnacTu y4yeHnsa o cobCcTBEH-
HOCTW, rpaxaaHCcKkoM coobLecTBe, TEM cambiM onpenenss naeonoruto lerens kak

3 HesonuH K. A. Ykas. cou. C. 378.

4 JleHuH B. . TICC. 5-e n3g. T. 29 : dunocodckue TeTpaam. C. 93.

5 )KOGaroe A. A. BbicTynneHue Ha auckyccum no knure I. @. Anekcangposa «Wctopusi 3anaa-
HoeBponewckon punococum» 24 nioHs 1947. M. : TocnonuTnagart, 1952, C. 24.
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Oyp>KkyasHO-tOHKepPCKyH, cnocobcTBOBaBLLYO nepexoay Npyccum ot nonydeonansHoOro
K KanuTanucTU4eckomy CTporo'®.

O pocTovHCTBax rereneBCKoV KOHLENLMM NpaBa Takke nucanu COBETCKUE YYeHble
A. M. Oe6opuH, K. MunoHos, ykasbiBaroLlme Ha To, YTO paspaboTaHHas 'erenem KoH-
uenums npaea, a Takke y4yeHue o rocyapcTBe ABNATCA, bnarogaps onanekTu4ecko-
My nogxopay, Hanboree NPUONKEHHLIMU K MAPKCUCTCKOMY YYeHUo'”, 1 B CBSA3N C 3TUM
lerens HeobGXxo4MMO paccMaTpuBaTh Kak NporpeccnBHoro GypxkyasHoro dunocoda.

HecmoTps Ha TO YTO OTAESNbHbIE YYEHbIE NbITaNMCh akLEeHTUPOBaTb BHUMaHNE Ha
NONOXMUTESNbHbIX 3NIeMeHTax B cucteme lerens, otedecTBeHHas LWkona gunocogun
npasa B 1920-1950-e rr. npuaepxmnBanack gUCKypca, B KOTOPOM rererneBckoe y4eHue
paccmMaTtpuBarnoch B pamkax apuCcTOKpaTUYEeCKOM peakLumm HEMELIKOW KIacCU4ecKom
dunocodun. B 1960-x rr. nponsoLuen HoBbIX BUTOK B COBETCKOM rerenesegeHumn. Ta-
Kue y4yeHble, kak B. A. ManuHuH, T. . Ondepman, M. B. OmaunH, B cBoMx paboTax nbl-
Tanucb paccMoTpeTb TpyAbl [erensa HenpeaB3ATo, KOHLEHTPUPYSACh HA METOL0MNOMMU
1 CBSI3M yYeHus o npase ['erend ¢ topucnpygeHumnen Tex ner.

BocnpusTtue Nerensi B AuCKypce NocTCOBETCKON
¢dunocodunu npasa Poccumn

B. C. HepuecsHL kak oavH U3 BUAHbIX NPEACTaBUTENEN OTEYECTBEHHOW HOPUANYECKON
Haykn COBpEeMEHHOro nepuoaa, onpegenss lerensa kak Hocutens Oyp>KyasHow naeo-
norun'é, BLICOKO OLEHMBAN ero yYyeHue, yTBepXaasl, YTo OHO 0 CUX Mop He yTpaTu-
10 aKTyarnbHOCTW. Haxoasick noa BNusiHuem naen u MeTOAO0B, BbIABUHYThIX [erernem,
Bnaguk CymbaTtoBumY BCE e OnnoHMpoBarn HemeLkKoMy dunocody no psigy BONpoCoB.

Bo-nep.bix, HepuecsiHy, ykasbiBan Ha cybCcTaHLMOHANbHY YHUKANbHOCTb CyLL-
HOCTHOTO MpUHUMNa npasa'®, He CBA3AHHOIO C TaKUMU SIBIEHUSIMU, Kak Moparb U
HPaBCTBEHHOCTb, KOTOPbIE B y4EHUM HEMeELKOro hunocoda SBNATCA KOHKPETHbI-
MU 3Tanamu cTaHoOBIeHUs npasa. Bo-BTopbIX, B oTnnyme ot erens, B cBOMX Tpydax
CYLLHOCTbIO NpaBa POCCUNCKMI YYeHbl-NpaBoBes Oonpeaernss He Kak Ka4eCcTBo CBO-
©oaHOM BONU, BbIpaXKEHHOW BOBHE, a Kak eAMHCTBO TPEX COCTaBNALMX: BceobLuer
paBHOW Mepbl perynsumm obLecTBEHHbIX OTHOLLEHU, CBOBOALI 1 CNpaBeannBoCTy,
npeacTasnALnLLMX NPUHLMN hopMarnbHOro paBeHCcTBa. B-TpeTbux, B ngee dopmarnbs-
HOro paBeHcTBa HepuecsaHu, onnpaeTcs Ha Kkateropmuyeckunm nmnepatme KaHta kak
coaepxaLluii NPUHLMN NPaBOBOrO paBeHCTBa Cy6bekToB.

B. H. XykoB, aHanunsunpysi npaBoByto KOHUeNUuto [erens, ykasbiBaeT Ha TO, Y4TO OHa
pa3paboTaHa 1M B pamkax ero ournocogcKon CMCTeMbI, ONMPAETCHA Ha CMEKYNSATUBHbIE

6 MuoHmkosckuli A. A. YueHune erens o npase v rocygapcTBe M ero yroroBHO-NpaBoBas Teo-
pus. M. : Toctopusgar, 1963. C. 42.

7 Munoros K. Heobxoaum nu Ham erenb? // MNop 3HameHeM mapkcuama. 1925. Ne 7. C. 61-62 ;
HebopuH A. Mapkc u 'erenb // Tam xe. Ne 9. C. 6.

'® [eezenb I Punocodms npaea. C. 24.

'® Kpomkosa H. B. Ykas. cou. C. 173.

20 HepcecsiHy B. C. dunocodus npasa erens / nep. ¢ Hem. B. C. HepuecsaHua. M. : lOpucTs,
1998. C. 337.
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NOMOXEHUS!, OTOPBaHHbIE OT PearibHOCTU 1 OTNNYaOLLIMECS UCKYCCTBEHHOCTLIO?!. Vaew,
BbICKa3aHHble HeMeLkum dunocodom, npeacrasnsatorcsa XKykoBy ngeonormyecku ob-
peMEeHEeHHbIMW, YTO NPOCIIEXNBAETCA B €r0 y4eHUU, Lieflb KOTOPOro — onpasaaTh U
BO3BbICUTb rOCYAapCTBEHHO-NONUTUYECKMI cTpown [Mpyccun.

CoBpeMeHHble UccriegoBaTeny Takke OTMeYatoT 3HaUUTENbHbIV Bkrag dounocoda
B pa3BuUTME TEOPUM KOHCTUTYLMOHanu3mMa. Miccnegys rocynapctso v rpaxaaHckoe 06-
WwecTBo, erenb BbliABUraeT MAEK O TOM, YTO rOCY4APCTBO SABMNSETCH BbIPAXEHHbLIM B
BMOE UCTOPUYECKON HeobXxoaumocT abCcontoToM, O4Ha 13 rMaBHbIX 3a4a4 KOTOpPOoro —
NpoTEKUMS 1 CTUMYNMPOBaHWeE rpaxaaHckoro obllectsa??. Ha AaHHOM 3Tane passu-
TWS OTEYECTBEHHON hrnocoduy npaBa NPOUCXOaANT OOBbEKTMBHASA OLEHKa BIUAHUSA
rerefieBCKOro KOHCTUTYLIMOHaNu3mMa Ha ngem poCCUMCKNX KOHCEPBATMBHO-NPAaBOBbLIX
1 nMbepanbHO-NPaBOBbIX KOHLUENLUNS,

3aknroveHune

YyeHue lNerensi okasano 3Ha4nTernbHOEe BINSHUE Ha CTAHOBIEHNE OTEYECTBEHHON (PUNo-
cochum npaea. O3HaKOMUBLLNCH C TpyAammn HeMeLIKoro chunocoda, 4OPEBONOLIMOHHBbIE
y4YeHble-npaBoBebl akTMBHO OCMbICNANY uaeun lerensi. B coBeTckoM Anckypce SONro
rmaBeHCTBOBana nges paccMmotpeHus erenst BMecTe C ero ydeHMeMm B HeraTMBHOM
Krtoye, Kak naeorora npycckov MmoHapxun. OLueHVBas NONOXUTENBHO ANANEKTUYECKUN
MeTOoZ, yKasblBanu, 4To HeobxoanmMo O0TOPOCUTL BCHO MOEANMCTUYECKYIO COCTaBISA0-
wyto. OTHOLEHME K NpaBOBON cucteme 'erens B HbIHELLHIOKW 3MoXy NpeacTaBnsaercs
KpanHe BapuaTBHbBIM: OT MOMHOIO HEMPUATUSA, C YKa3aHUeM Ha KparHUN 330Tepu3m n
MUCTULM3M B Tpygax HeMeLKoro dmnocoda, Ao BAneTeHns koHuenuuin [eopra Bunb-
rerbMa B HOBble pa3pabatbiBaemble hrnocodcko-npaBoBble cucteMbl. Hanbonee
BUAHbIM YYeHbIM-NPaBOBEOM, HA KOTOPOro OKasarno BnusHWe ydeHune lerens, sensert-
csa B. C. HepuecsHu. Bnagnk Cymb6aToByY HEOQHOKPATHO OTMEeYar, YTo rerefnbsiHCTBO
XMBO B €ro MHTepnpeTauusax, oCyLLEeCTBISEeMbIX COBPEMEHHBIMU y4eHbIMU. W AencTBu-
TenbHO: «Punocodus npasa» obnagaeT rnyOMHON CMbICIIOB, KOTOPbIE BO3MOXHO MC-
Nnosnb30BaTh Ha CErOAHSALIHUI OEHb ANS peLleHns TEOPETUYECKO-NPaBOBbIX BONPOCOB.
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