HAY4YHbIV MNOVICK

CypporaTtHoe matepuHcTBO B UHaUN:
npo6nemMbl NPaBOBOro perynmpoBaHusA

AHHOmMauyus. B cmamee paccmampugaromcesi npobremMbi npagosozo peay-
JIUpOB8aHUsi Cyppo2amHo20 MamepuHcmea 8 IHOuu, Komopabie He 8 noced-
HIOI0 o4epedb c8s3aHbl C MaKUuMU S18MIeHUSAMU, KaK MeOUUUHCKUU mypu3m
U «KOMMepuuanusayusi» XeHcKkoe2o mena. «PenpodykmusHbiliy mypusm &
WHAuU 8 ycrio8usix KOMMEPYECKO20 CyppO2amHo20 MamepuHcmea HaqduHasi
¢ 2002 2. npusern K MHO204UCIeHHbIM CKaHOanam U rpusbieam rpekpamumas
SKCMIyamayuro XeHWUH U3 HU3WUX COYUarnbHbIX CI0€8, Ymo 3aKOHYUIOCh
npuHsmuem 8 2016 e. nepeoao 3akoHa O cyppo2amHOM MamepuHcmee,
KomopbiM 8gedeHa KOHUENUUs anbmpyucmuyecKoeo cyppo2amHo20 ma-
mepuHcmea U MofHOCMbI0 3arpeweHo KOMMEPYECKOE Cyppo2amHoe mMa-
mepuHcmeo. Hecmompsi Ha mo, 4mo 8 nocredyrujemM 3akoHodamernbcmee
Hekomopble ogpaHuyYeHusi bblu CHSMbI, CrIOPbI BOKPYe2 arbmpyucmudye-
CKO20 U KOMMEePYeCKo20 Cyppo2amHoe0 MamepuHcmea rnpooosnKaomcesi
U rMomomy, 4mo cyppoeamHoe MamepuHCMeO s18/19emcsi OMHOCUMEes1bHO
HoeolU KoHuenyuel 8 MIHouu. o MHeHuto aHarnumukos, koeda QoMUHUPyem
uHOycmpus gcriomo2ameribHbIX PerpodyKmMuUsHbIX mexHonoaul, Heobxo0um
KOMmeHcayUuoHHbIU nodxod K peweHuto npobnemsl. [locrnedHue usMeHeHuUs,
B8HECEHHbIE 8 3aKOHOOameribemao VIHOuU o cyppo2amHOM MamepuHCmee 8
2024 2., npedycmampusaroujue 803MOXXHOCMb AOHOPCMea om cybbekmos,
KpoMe Cyrnpy>ecKux rap, 03HaJyatom 803HUKHOBEHUEe HO8bIX npobrem pe-
2ynuposaHuUsi Cyppo2amHo20 MamepuHcmaa, Komopble euwje npedcmoum
pewums.

Knroueenie cnoea: cyppocamHoe MmamepuHcmeo, YIHOuUs, KoMmepyeckoe U
anbmpyucmu4yeckoe cyppo2amHoe MamepuHCmeo, «KOMMepyuanu3ayusi»
JXKeHcKo2o mena, 3aNe KoH o cyppo2amHoM MamepuHcmee
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Abstract. The article examines the problems of legal regulation of surrogacy
in India, which are not least associated with such phenomena as medical
tourism and the “commercialization” of the female body. “Reproductive” tour-
ism in India in the context of commercial surrogacy, starting in 2002, led to
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numerous scandals and calls to stop the exploitation of women from lower
social classes, which ended with the adoption of the first surrogacy law in
2016, which introduced the concept of altruistic surrogacy and Commercial
surrogacy is completely prohibited. Although some restrictions have been
lifted in subsequent legislation, the debate surrounding altruistic and com-
mercial surrogacy continues, partly because surrogacy is a relatively new
concept in India. With the assisted reproductive technology industry so domi-
nant, a “compensatory” approach to solving the problem is needed, analysts
say. Recent changes to India’s surrogacy legislation in 2024 to allow for do-
nation from entities other than married couples mean new regulatory issues
for surrogacy that are yet to be resolved.

Keywords: surrogacy, India, commercial and altruistic surrogacy, “commer-
cialization” of the female body, law on surrogacy.

BBegeHue

lMocnegHne oecaTuneTms xapakTepuayrTcsl YHUKaNbHbIMU BMOMEegULNMHCKUMM SKC-
nepuMeHTanbHbIMU UCCNEeAOBaHUAMM 3a4aTusl, poXXaeHnst YernoBeka, feveHus bec-
nnoanst U NOSBNEHNEM BCNOMOraTernbHbIX PENPOAYKTUBHBLIX TEXHOMOMMIA, Taknx Kak
cypporaTtHoe MaTepUHCTBO, PENPOAYKTMBHOE AOHOPCTBO U APYIUX, HanpaBreHHbIX
Ha npeopforneHve becnnoaua® n ynyJlleHne penpogykTUBHOrO onbiTa. OgHaKo KOH-
CTUTYLMOHHO-NPaBOBOE 1 3aKOHOOATENbHOE perynmpoBaHue 3TUx BONPOCOB TPYAHO
npu3HaTb 4OCTATOYHO rOTOBLIMU A5t TAKMX AOCTMXEHUIA. HOMSA, BEPOSATHO, 0gHa 13
HEMHOIMX CTpaH B MMpe, KoTopasi B NMocrnegHune roabl npeanpuHsana pasHoobpasHblie
HOpPMaTMBHbIE MOAXOAbI K MPaBOBOMY PErynMpoBaHU0 CypporaTHOro MaTepuHCTBA.

CypporaTHoe MaTepUHCTBO?, SIBMSISICb HOBOW U, BO3MOXHO, »KEMNaHHON BO3MOXHO-
CTbi0 ANs nedeHus becnnoams n poxaeHnsa pebeHka, 3aTparmBaeT MHOrOYNCIIEHHbIE
KyNbTYpHbIE, 3TMYEeCKMe 1 NpaBoBble obnactu. CypporaTHoe MaTepuHCTBO paccma-
TpMBaETCH Kak NpakTuka, NPy KOTOPOM XEHLLMHa (CypporatHasa MaTb) BblHaLLMBaAET
pebeHka Ans napbl, KOTOpasi He MOXET POANTL AeTel 00blYHLIM CNOCOB0OM, 0ObIYHO
noToMy, 4YTO XeHa BecnnogHa unu no ApyrMM NpUYMHaM He MOXET BbIHOCUTL Bepe-
MeHHocTkS. CornalleHre B 3TOM Cllydae MOXET HOCUTb anbTPyUCTUYECKUIA UIN KOM-
MEepYECKUN XxapakTep.

" Mo paHHbIM BeceMupHoii opraHm3aumm 3gpaBooxpaHeHus 6ecnrogmem ctpagaet okono 17,5 %
B3POCIIOro HacemneHus, T.e. MPUMEPHO KaXabli LeCToW Yyenosek B Mupe. [laHHble cBuae-
TEnbCTBYIOT 06 OTCYTCTBMM CYLLECTBEHHBIX PasnuyuMii B MoKasaTensx pacnpocTpaHEHHOCTH
Gecnnogus Mexay pasHbiMu pervoHamu mupa. Cm.: BO3: 6ecnnoguem ctpagaeT Kaxabi
wecTton Yenosek B Mupe // URL: https://www.who.int/ru/news/item/04-04-2023-1-in-6-people-
globally-affected-by-infertility (anata obpawenus: 30.05.2024).

2 art. surrogatus o3Ha4aeT 3aMeHeHHbIN, Ha3Ha4YeHHbIN AeiCTBOBaTb BMECTO APYroro.

3 Cwm.: Surrogate motherhood // Encyclopedia Britannica, 8 May. 2024. URL: https://www.
britannica.com/topic/surrogate-motherhood (gata o6patieHus: 30.05.2024).
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[Mpu ansTpyncTMYeCcKOM CypporaTHOM MaTepuvHCTBE Napa He BbinnadvBaeT cyp-
poraTHOI MaTepun HUKaKow KOMNeHcauum, Kpome MeauLIMHCKMX pacxodoB M pacxonoB
Ha CTpaxoBaHue, CBA3aHHbIX ¢ bepemMeHHOCTb0. Kommepueckoe xe BkntodaeT B cebs
KOMMeHcaLmio (AEHEXHYH UMK HaTypanbHYH0), BbiNiayMBaeMyo CypporaTHom MaTepu,
KOTOpas NpeBbILLaeT pa3yMHble MeauLMHCKNE pacxodbl. [ns cTpaH, rae perynvpyercs
cypporaTtHoe MaTepUHCTBO, XapakTepHa QUXOTOMUSA KOMMEPYECKOTO 1 ansTpyncTuye-
CKOro (MnnM HEKOMMEPYECKOr0) CypporaTHOro MaTepuHcTBa®.

B NHOuu cypporatHoe MaTtepuHCTBO ABMSETCA OTHOCUTENBHO HOBOW KOHLENLUM-
€N, N OTHOLLEHNE NpaBUTENbCTBA K CypporaTHOMY MaTepUHCTBY PE3KO MEHSANOChH 3a
KOpPOTKUI nepuog BpemeHu. lNepBoHayYanbHO NpaBUTENLCTBO GbINO rOTOBO NPUHATH
MeXxayHapoaHOe KOMMepPYEeCKOe CypporaTHoe MaTePUHCTBO Kak YacTb MHAYCTPUK
MeauUMHCKoro Typnama B MiHaum, n MHOrne MHoCTpaHLupbl obpallanucs 3a ycrnyramm
cypporaTHoOro MmatepuHcTea B VIHAMM 13-3a X JOCTYMHOCTM 1 AeleBun3Hbl. [ocne
MHOTFOYMCIMEHHbIX CKaHAanoB B 00LLeCcTBe BCe Yalle CTano yTBEPXKAaTbCA MHEHNE,
4YTO KOMMEpYECKOe CypporaTHoe MaTEPMHCTBO U CypporaTHbI TYPU3M SIBMAKOTCS KC-
nnyaTtaumen XeHLLUMH N3 HA3LLIMX coumarnbHblX CroeB. Vicnonb3oBaHue MeaLUHCKNX
BM3 ANsl CypporaTHOro Typmnama 6bino NocTeneHHo nNpekpaLLieHo, 1 NpaBUTENbCTBO
NPeAnoXno 3aKOHOMPOEKT, BKITHOYALLNA KOHLENLUIO anbTPyUCTUYECKOro Cyppo-
raTHOro MaTepuHcTBad.

nO3MLIMOHMpOBaHMe cypporatHoro matepuHcTBa B Nnpgun

[ns noHMMaHusa 3Ha4YeHnst cypporaTtHOro MatepuHcTea B MiHaum cnegyet yunTbiBaTh,
4YTO MHAMINCKOE 0BOLLEeCTBO, 6asnpyoLeecs Ha ThICAYENEeTHNX TPAANLNAX APEBHENH-
avrickon dounocodun, penurumn, UMeeT BeCbMa CTabUNbHYI0 CEMENHYIO CTPYKTYPY,
npeBanupyer xxenaHue uMeTb Aeten, 0cobeHHO cbiHa. becnnoaue npu 3ToM LLUMPOKO
M3BECTHO Kak coumanbHas cturmMa B MiHanmé. HelHe 6ecnnogme MoxHO nbiTaTtbes ne-
YUTb C MOMOLLbIO BCIOMOraTenbHbIX penpoayKTUBHbIX TexHonorun (BPT). B oktabpe
1978 r. poktop Cybxaww Mykepaxun ns KanbkyTTbl 06BbABUIT O POXOEHUN NEPBOrO B

4 Bo MHOrux cTpaHax, Bkntoyas Benvkobputanuio, Actpanuio, KaHagy, MoHkoHr, FOxHyto Adp-
puviky, Mpeumto n Vicnangumio, paspeLueHo TOMNbKO anbTPyMCTUYecKoe CypporaTHoe MaTepuH-
CTBO, @ KOMMepYeckoe CypporaTHoe MaTepUHCTBO 3anpeLleHo. Benvkobputanus npegnaraet
CTaHAapTHYO MOAENb anbTPyMCTUHECKOro CypporaTHoro MaTepyHCTBa, KoTopasi NpeacTaBns-
eT onpeaeneHHbI MHTepec Ana MiHanu, yunTteiBas ee GbiBLUME KOMOHMAnNbHbIE CBA3U. CM.:
Hibino Y. The advantages and disadvantages of altruistic and commercial surrogacy in India //
Philosophy, ethics, and humanities in medicine. 2023. Vol. 18 (1). URL: https://pubmed.ncbi.
nim.nih.gov/37420245/ (nata obpaiyeHus: 28.05.2024). Cm. Takxke: Olaye-Felix B., Allen D.
E., Metcalfe N. H. Surrogacy and the law in the UK // Postgraduate medical journal. 2023.
Vol. 99 (1170). P. 358—362.

5 Cwm. nogpobHee: Ritupara B. Draft Surrogacy (Regulation) Bill 2016: Rhetoric or Surrogate-
centric? // Space and Culture, India. 2016. Vol. 4 (2). P. 9—21.

6 Cwm.: Sharma R. S. Social, ethical, medical & legal aspects of surrogacy: an Indian scenario //
The Indian journal of medical research. 2014. Vol. 140 (Suppl 1). P. 13.

8/2024



218

HAYYHBbIA MOVICK Egz;’c'lvﬁﬁ

umenn O.E. Kyradura (MIIOA)

cTpaHe pebeHka 13 npobupku’. MNocne aToro hakta YNCNOo KNUHKK, NpeanararoLmnx
3KCTpakopropanbHOe Onog0oTBOPEHME, B CTPaHE Pe3Ko BO3POCIIO.

O6LwecTBO B LEnoM 6rnaronpuAaTHO OTHECINOCh U K YCrnyram cypporaTHoro mate-
puHcTBa. HAMNCKne aBTophbl ykasbiBanu, 4To 66nbLuas Yactb MHAUMCKOro obLiecTea
paccMaTprBaET CypporaTHyto MaTb «Kak CMECb Penurumn, Kynstypbl U Haykmy» CO cnegy-
HOLWUMK «BnaropogHbIMM 3acnyraMmmy: OHa AEMOHCTPUPYET CUMbHYHO OBLLIECTBEHHYHO
CTOPOHY, NOCKOMbKY AefnaeT YTo-TO HOBOE, YCTPaHSET «knenmo» 6ecnnoaus, Beinor-
HSIET CBOW JONN, Aenasi 4To-To cTosiwee Ans obLecTBa, U Oaxe paccMampueaemcsi
Kak npumep o6pa3uoBON XeHLUMHbI B 06LwecTBe. 10 nx MHeHuIo, cypporatHoe ma-
TEPUHCTBO — COLMarbHbIA akT BbICOYAWLLEro YPOBHSI OOCIYXMBaHUS, HAayYHbIN, Ha-
MOSTHEHHbIV JOBPOoI Bonew, ABNSAOLWNIACA METOAOM NedeHuns 6ecnnoamsé. 3ta cnop-
Hasi TeMa mccrnegoBanach C CaMblX pasHbIX TOYEK 3peHus. B akagemmnyeckmx kpyrax
NO3nLMOHMPOBANUCh OUCKYPC U Npe3eHTauunsa «TpaHCHaUMoHanbHoro» nNoaxoaa K
npobrnemMe KOMMEpPYECKOro CypporaTHoro MaTepuHcTea B ViHaum, coeamHsaBLLEro B
cebe napagurmMmbl MOCTKOMNMOHMANbHbBIX PaMOK UCCIe40BaHWUA C ONOPOW Ha reHaepHbIe
1 heEMUHUCTCKME BONPOChI®.

Mo MHEHMIO HEKOTOPbIX aBTOPOB, TeMNaM XeHLUH, obrnagarLwmnx penpoayKTUBHON
€nocobHOCTLI, NOCPEeACTBOM NPeOCTaBMNeHNs 1 nepeaaydun ycnyr U BO3MOXHON KOM-
Mepumnanusauum npucBamMBaeTcs cTaTyc ToBapa, obnagatoLero onpeaeneHHon oo-
©aBneHHoM CTOMMOCTbI. B YyacTHOCTM, cypporaTHoe MaTepMHCTBO, AaXe eCIu OHO
ABNAETCS pe3ynsLTaToM anbTPyMCTUYECKOrO XXeCcTa, NoOMeLLaeT y4acTBYOLINX B HEM
YKEHLLWH B KOHTYP «PenpoayKTUBHOW BUOIKOHOMUKUY». Takum 0b6pa3om, BO3HUKAET Npo-
Bnema «penpoayKTUBHOIO TpyAay, KOTOPbIV JONroe BPeMsi OCTaBarcst < HEBUAUMbIM» ©.

B pesynbrate HeKpUTMYEeCKOoro noaxoaa K 3anagHbiM MOpanbHbIM pamMkam (Hanpu-
Mep, kK nubepanbHbIM PeMUHUCTCKUM NO3MLMAM) BO3HUKAKOT OMaceHus no nosogy Toro,
Kak 3anagHble HOpMaTVBHbIE TPaAMULIMU MOTYT UCKaXaTb UM HEBEPHO UCTONKOBbLIBAThL
YKM3HEHHbI ONbIT He3anaaHbIX cyobekToB™. CyLLecTBYIOT Takke OnaceHusi o NoBoay

7 CwMm.: Mukherjee S., Mukherjee S., Bhattacharya S. K. The feasibility of long-term cryogenic
freezing of viable human embryos-a brief pilot study report // Indian Journal of Cryogenics.
1978. Vol. 3. Is. 1. P. 80.

8 Sharma R. S. Op. cit. P. 14.

9 B pamkax (heMUHUCTCKMX ANCKYCCUI aKTyanuanpoBanock NpoTUBOPEeYne BIUAHUSE BCTIOMO-
raternbHbIX PeENPOAYKTUBHBLIX TexHonorni (BPT) Ha 13Hb XEHLUMHbI 1 npeanaranuck nep-
Bble KOHLieNTyanusauum aToro BnusHus. B npouecce ncnonb3oaHus BPT valle Bcero Bce
MaHUMNYMALUM NPON3BOASATCS C XKEHCKMM TENOM U «Hanbonee o6peMeHEeHHO» CTOPOHOW
BbICTYMaeT XeHLMHa. B aTom criyvae B hoKyce BHMMaHUS OKa3biBalOTCS HOBbIE OTHOLLIEHUS,
BbI3blBaeMble NpumeHeHnemM BPT, n peub MOXeT naTV 0 NPOSIBNEHUN 3K3UCTEHLMAMBHOTO
HepaBeHcTBa. CM.: boeomsiekosa E.C. BcnomoratenbHble penpoayKTVBHbIE TEXHOMOrMN B
KOHTEKCTe coumanbHoro HepaseHcTBa // Coumonorusa Hayku n texHonorun. 2015. T. 6. Ne 4.
C. 107—108.

© Cwm.: Courduriés J., Herbrand C. Gender, kinship and assisted reproductive technologies: future
directions after 30 years of research // Enfances Familles Générations (EFG). 2014. Ne 21.
P. XXII.

" Cm.: Bailey A. Reconceiving Surrogacy: Toward a Reproductive Justice Account of Indian
Surrogacy // Hypatia. 2011. Vol. 26. Ne 4. P. 715.
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HegoCTaTOMHOrO TEOPETU3NPOBAHNSA CTPYKTYPHOIO BPeAa M Mo OTHOLLEHUIO K «paboT-
HMKaM» CypporatHoOro MaTepuHCTBa, ynyLeHUs NpobnemM MHTEPCEeKLUMOHANbHOCTU 1
MHOrOYpOBHEBOIO HEPABEHCTBA, KOTOPbIE COXPAHSATCHA B MHAMNCKOM KOHTekcTe. OT-
MEYaeTCs, YTO XKEHLLUMHbI, BbICTYNatLLMe B Ka4eCTBE CypporaTHbIX Marepen, 4acTo
NUMEOT MapruHanunaMpoBaHHOE NPOUCXOXAEHWE U OTBEPraloT KaTeropmio Bbibopa, npu-
OepXnBasicb NOHATUA Maxbypu, Unn NpUHyxaeHus'2. B ¢Bs3u ¢ aTuM npeagnaraetcs
paccMmartpuBaTb CypporaTHoe MaTepUHCTBO B KOHTEKCTE BOMPOCOB PenpoOayKTUBHOWM
cnpasefnuBocTn'’®. B NpoTUBOPEYMBOM AUCKYPCE «TPaHCHaLMOHaNbHOE» KOMMepYe-
CKOe cypporatHoe MaTepUHCTBO MO3ULMOHMPYETCH B TOM YMCIE Kak eLle ofHa dop-
Ma KyrbTYPHOW KONOHU3auuKn, KHEOKONOHMU3aLMU» UHOAUACKUX XKeHLWwMH B XXI B. kak
«nepudeprinHon cypporaTHoi paboyei rpynbi» 4.

or KOMMep4YeCKOoro cypporatHoro MmatTepuHCTBa K afnibTpPyuctuieCKkomy
CcypporatTHOMy MaTepuUHCTBY: Henperau.l,alou.mﬁc;l cnop

lMpobrema NpaBoOBOro perynnmpoBaHns CypporaTHoOro MaTepuHCTBa crtana cBoeobpas-
HOW NMOLaAKoN ANS MHTEHCUBHbBIX NOMUTUYECKNX, COLMATTbHbBIX Y 9KOHOMUYECKUX
cnopos™. Kommepueckoe cypporaTtHoe MaTepUHCTBO ObINo nerannsoBaHo B MHAUK B
2002 r. B pamkax pasBuTusa MmeguumHckoro typmusma. B 2005 r. UHgunckunin coBeT me-
anumHckmx ncenegosanuii (ICMR) yTBepann OeHEXHY KOMNeHcaumo ansa cyppo-
raTHoW MaTepu'®. PenpoayKTUBHbIA Typyu3M NpuBen k Tomy, 4to 6onee 25 000 geteit
ObInn poxaeHsl B IHAMKM OT cypporaTHbIX MaTepei, npuyemM nonoBmnHa G1Monornyeckmx
poauTenen aTux geten — 13 3anagHblx cTpaH'.

B 2008 r. BepxoBHbIn cyg MIHOMM paccmoTpen nepeoe Aero no Bornpocam cyp-
poraTHoro marepuHcTBa «babu Manmxm Amaga npotms Corsa NHaumM n opyrux»,
B KOTOPOM 06CYyXaanacb 3aKOHHOCTb COrMaLleHnn Ha CypporaTtHoe MaTEPUHCTBO U
noaYepKm1Banoch OTCyTCTBME HEOOXOAMMOro NPaBOBOro PErynMpoBaHUs CypporaTHoOro
maTtepuHcTBa B Hamn'.

2. CM. nogpobHee: Pande A. Commercial Surrogacy in India: Manufacturing a Perfect Mother-
Worker // Signs Journal of Women in Culture and Society. 2010. Vol. 35. Ne 4. P. 969—992.

3 Bailey A. Reconceiving Surrogacy: Toward a Reproductive Justice Account of Indian
Surrogacy // Hypatia. 2011. P. 715.

4 Lau L. A postcolonial framing of Indian commercial surrogacy: issues, representations, and
orientalisms // Gender, Place & Culture. 2018. Vol. 25 (5). P. 666—685.

5 Cm. nogpobHee: Banerjee S., Kotiswaran P. Divine labours, devalued work: the continuing
saga of India’s surrogacy regulation // Indian Law Review. 2021. Vol. 5. Ne 1. P. 85.

6 National Guidelines for Accreditation, Supervision & Regulation of ART Clinics in India. Indian
Council of Medical Research. 2005 // URL: http://icmr.nic.in/art/art_clinics.htm (aata obpatue-
Hua: 29.05.2024).

7 Shetty P. India’s unregulated surrogacy industry / The Lancet. 2012. Vol. 380. Ne 9854.
P. 1633—1634.

8 Supreme Court of India. Baby Manji Yamada vs Union of India & Anr on 29 September,
2008. 2008 (13) SCC 518 // URL: https://indiankanoon.org/doc/854968/ (nata obpaLleHus:
30.05.2024).
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B 2016 r. aktuBM3upoBanuncek paboTtbl Hag nNepBbiM 3aKOHOM O CypporaTHoM ma-
TEPUHCTBE, KOTOpbIV BCTynun B cuny B 2017 1.'®n okoHYaTenbHo 3anpeTun kommep-
Yyeckoe CypporaTHoe MaTepuHCTBO, Pa3peLUmnB TOMbKO ankTpyMcTUYeckoe cypporar-
HOe MaTepUHCTBO AJ1si CYNpY>XeCcK1x nap, CTpajarLLmnx fgokasaHHblM 6ecrninognem?.
CuunTaetcs, 4To 3aKOH COAEPXMUT pacnibiBYaThlie, HENOCneaoBaTenbHbIE NMONOXEHUS,
KacatoLmecst npaB CypporaTHblX MaTepen, penpoayKTUBHbIX AOHOPOB. TpeboBaHme
cnpasku 0 Becnnoauy paccMaTpuBaeTcs Kak HapyLLueHue npaea Ha HENPUKOCHOBEH-
HOCTb YaCTHOW >XM3HW, MOCKOMbKY B MHAWNCKOM KYTNbTYPHOM KOHTEKCTE TPYAHO 06-
CYXAaTb 1 pacKkpbiBaTb MHOPMaLMo 0 6ecnnognmn BHe AoMa MO NPUYUHE CTUTMbI U
npeapaccyakoB, C 3TUM CBsI3aHHbIX?!.

LieHTpanbHOe MecTo B pasHOrnacusax 3aHMMaeT KOHLenTyanusauusi CypporaTtHoro
maTtepuHcTBa. B BepxHel nanate nHauickoro napnamenta (Papkea Cabxa) Bo Bpemsi
pebatoB 06 n3aMeHeHusax gaHHoro 3akoHa B Hosibpe 2019 r. 0603HaAYNNINCL OCHOBHbIE
CMOpHbIe NPOBNeMbl: KTO MOXET ObITb OyayLum pogutenem; Kak onpegenutb bec-
nnogve, yunTbiBas CTUrMy B NaTpuapxanbHOM KOHTEKCTE M UCMOMNb30BaHNE Hay4HbIX
AOCTWXKEHWUIA; OTCYTCTBUE JOMKHOrO BHUMAHWS K NpaBam AeTeNn, POXAEHHbIM B pe3yrib-
TaTe CypporaTHOro MaTepMHCTBA; KOMNeHcaLUum cypporaTHoi Matepmn?2. CneumanbHbli
KOMUTET BEpXHeW nanatbl MHAnnckoro napnameHnta (PSC) BbicTynun 3a «KOMMNeHcH-
POBaHHyO» MOAEfNb CypporaTHOr0O MaTepMHCTBA B MPOTUBOBEC anbTPYUCTUHECKOMY
noaxoAy, KOTOPOro NpuAepPK1BaeTcs NOCTOSAHHBIM NapfiaMeHTCKUIA KOMUTET nanaTbl
(RSC). No MHeHWI0 aHanUTMKOB, KOMMEHCaLWs 3a CypporaTHoe MaTepUHCTBO BbICTY-
naeT B KAaYeCTBe K/O4YEBOro MexaHn3ma B YCroBUsX, Koraa AOMUHUPYET MHAYCTPUS
BCMOMOraTenbHbIX PenpoayKTUBHbBIX TEXHONOrMIAZ,

' The Surrogacy (Regulation) Bill, 2016 // URL: https://prsindia.org/billtrack/the-surrogacy-
regulation-bill-2016#_edn1 (gata obpatieHus: 30.05.2024).

20 CBnpeTenbCTBO O MpaBe Ha yyacTue B Nporpamme BbigaeTcs byayLlen nape npu BbINosHe-

HUM credylowmx ycnosuin: oba siBnstoTest rpaxaaHaMmu MHaum n coctosT B 6pake He MeHee

NATW NeT; BO3pacT XeHbl oT 23 o 50 neT, myxa — oT 26 0o 55 neT; y HUX HET BbIXXMBLLErO

pebeHka (61onorm4eckoro, yCbIHOBIIEHHOTO UM CYppPOraTHOro), 3a UCKITIOYEHNEM HEKOTOPbIX

cryyaeB, KOTOpPble YCTaHOBIIEHbI HOPMAaTVBHBIMU akTamu. CypporaTtHas MaTb AOMKHa ObITb
6rnm3kov poacTBEHHULEN ByayLlel napbl; COCTOATb KOrAa-nmbo 3aMyxem 1 UMEeTb COBCTBEH-

Horo pebeHka; bbITb B Bo3pacTe oT 25 fo 35 neT; paHee He ABNATLCA CypporaTHON MaTepblo;

MMeTb cepTndurkat 0 MegULMHCKOM U ncmxonornyeckon npurogHoctn. Cm.: The Surrogacy

(Regulation) Bill, 2016.

Malhotra A. Legal Gaps and Inconsistencies in India’s Commercial Surrogacy Ban // Oxford

Human Rights Hub (OxHRH). 2018. Nov 30. URL: https://ohrh.law.ox.ac.uk/legal-gaps-and-

inconsistencies-in-indias-commercial-surrogacy-ban/ (aata obpatuenus: 30.05.2024).

22 Cm. nogpobHee: Banerjee S., Kotiswaran P. Op. cit.

2 Bhatnagar A. Birthing Justice: Commercial Surrogacy and the Imperative of Women'’s Rights in
Contemporary India // Oxford Human Rights Hub. 2024, Jan 25. URL: https://ohrh.law.ox.ac.uk/
birthing-justice-commercial-surrogacy-and-the-imperative-of-womens-rights-in-contemporary-
india/ (nata obpaweHnus: 30.05.2024).
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B 2021 r. npuHAT 3akoH o BPT?* 1 HOBRIA 3akoH 0 cypporaTHOM MaTepuHCcTBe?, Ko-
TOPbIA pacLLMPWn KPyr CyObeKToB, MMEIOLLMX NPaBO Ha YCMyru, BKMOYMB B HETO BAOB
1 passefeHHbIX. KpUTUKM yTBEPXAAoT, YTO Ha CaMOM Jerne ansTPyUCTUYECKUA NOaX0s4
aBnseTca Mucom, NOCKomnbKy napam OyaeT TPYOHO HaMTK CypporaTHyo MaTb, KOTopasi Co-
BEPLUEHHO GecnnaTHO OKaXeT YCryry. OTO NPOMNOXMT MyTb K «TPAH3aKLUW Moz CTONOM»?S.

3anpeT Ha KOMMep4YecKoe CypporaTHOe MaTepPUHCTBO, NPEAYCMOTPEHHbI 3aKOHOM
0 cypporaTHoM matepuHcTBe MiHamm 2021 ., Takke paccmaTpuBaeTcs Kak HapyLueHue
KOHCTUTYLIMOHHO 3aKpenneHHbIX DyHAaMeHTarnbHbIX Npas, NOCKOMbKY NPOTUBOPEUYNT
peleHunto BepxosHoro Cyaa NHaum no geny Cyuuta LpusactaBa NnpoTvB agMuUHM-
cTpaummn YaHgurapxa?’, KOTopbli NOCTAHOBWI, YTO NPABO Ha PENPOAYKTUBHbIN BbIGOD
nognagaet nod Aenctaue ct. 21 KoHctutyumm UHanm?. Kputrkm npusbiBatoT K npu-
3HaHWIO PEenpPoaYKTMBHOIO TPyAa B KA4eCTBE COCTaBHOM hopMbl «paboThl» B pamkax
WHOMACKOro TPyAO0BOro 3aKkoHO4ATENbCTBa, OCHOBbLIBASACh HA KOMMNEHCALMOHHOM Mo4-
Xo[e K NpoLeccy CypporaTHOro MatepuHcTea.

Ha nyTun paclwumpeHuns npaB Cy6'beKTOB CypporatHoro matepuHCTBa

21.02.2024 MnHMCTEPCTBO 30paBOOXpPaHEHUst U BNaroCoCTOAHMSA CeMbW YBEAOMUIO
0 BHECEHMU NonpaBok B 3akoH 0 cypporatHom matepuHcTee 2021 r., KoTopble pas-
peLuatoT UCNonb3oBaTb JOHOPCKME AnLeKneTkn unu cnepmy. PaHee napa, npoxoas-

2 Cwm. nopgpobHee: Jamwal V. D. S., Yadav A. K. The Assisted Reproductive Technology
(Regulation) Act, 2021: A Step in the Right Direction // Indian journal of community medicine.
2023. Vol. 48. Ne 1. P. 4.

2 The Surrogacy (Regulation) Act, 2021 // URL: https://www.indiacode.nic.in/ handle/1234
56789/17046 (naTta obpaweHus: 30.05.2024).

%6 CMm. nogpobHee: Mukherjee G. Who Benefits from India’s Move to Ban Commercial
Surrogacy? // Oxford Human Rights Hub. 2016, Sep 23. URL: https://ohrh.law.ox.ac.uk/who-
benefits-from-indias-move-to-ban-commercial-surrogacy (gata obpaiuenusi: 30.05.2024) ;
Debnath K., Chatterjee S. The Surrogacy (Regulation) Act, 2021: Analyzing the effectiveness
of India’s ban on commercial surrogacy // Sexuality, Gender & Policy. 2023. Vol. 6. Ne 2. P.
81—92.

27 Cm.: Supreme Court of India. Suchita Srivastava & Anr vs Chandigarh Administration on 28

August, 2009 // URL: https://indiankanoon.org/doc/1500783/ (gata obpaiyeHusi: 30.05.2024).

B nyHkTe 11 3TOro pelueHus yka3blBaeTcs Ha OTCYTCTBUE COMHEHUIA B TOM, YTO MPaBO KeH-

LUMHBI Ha PenpoayKTUBHbIN BbIGOP ABNSIETCS OQHUM U3 aCMEKTOB «NMYHOM cBOBOAbI», KAk OHa

noHmmaetcs B ctatbe 21 Konctutyuum MHugum (URL: https://indiankanoon.org/doc/1199182/

(nata obpatienus: 30.05.2024)). BaxxHenwnM SIBASIETCS TO, YTO NPABO XEHLLUMHbI HA HENPU-

KOCHOBEHHOCTb YaCTHOW XU3HWU, JOCTOUHCTBO U (pU3NYECKYIO HEMPUKOCHOBEHHOCTb JOMKHO

yBaxaTtbcsi. OfHaKo B crniyyae ¢ 6epeMeHHbIMY KEHLLMHAMU CyLLECTBYET TakKe «HENpeoao-

NMMasi 3aMHTEPECOBAHHOCTb FOCYAApPCTBaY B 3aLLMTE XU3HM ByayLuero pebeHka.

Kapoor N. Surrogacy in India: The Need for Inclusive Laws // Oxford Human Rights Hub. 2022

Sep 21. URL: https://ohrh.law.ox.ac.uk/surrogacy-in-india-the-need-for-inclusive-laws/ (gata

obpalueHuns: 30.05.2024).

2 Bhatnagar A. Op. cit.
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HAYYHBbIA MOVICK Egz;’c'lvﬁﬁ

umenn O.E. Kyradura (MIIOA)

Las npoueaypy CypporaTtHoro MaTepyHCTBa, 4OMKHa Obina nmeTb 06e ramerThl, T.e.
[AOHOPCTBO He Jonyckanock. HoBoe nonoxeHve paspellaet MMeTb OHY LOHOPCKYHO
ramerty, ecnu OKpPYXHOW MEAMLIMHCKUIA COBET NOATBEPAMUT Hanuyme y ogHoro 13 dyay-
LmMX pogutenen sabonesaHus. Heobxogumo, 4ToObl y poxaatoLlerocsi pebeHka 6bina
X0Ts 6bl 0O4Ha raMeTa OT CynpyXeckol napbi®.

lMocnegHne n3aMeHeHns, BHECEHHbIE B 3aKOHOAATENbCTBO VIHAMM O cypporatHoOM
MatepuHcTBe B 2024 1., npegycmaTpuaroLLme BO3SMOXHOCTb AOHOPCTBA OT HOBbIX
cybbEKTOB, NMOKa3bIBAIOT, YTO MpoLiegypa CTaHOBUTCS TECHO CBA3AaHHOWN C Heobxoau-
MOCTbIO MaHUNYNAUMI ¢ BUONOrMYecKnM MaTepumanom (rametamu), YTo Be4eT K BO3-
HWUKHOBEHMIO HOBbIX NPO6GneM perynMpoBaHnsi CypporaTHOro MaTepuHCTBa, KOTOpble
elle NpeacTouT peLUnTb.
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