108 BEKTOP HOPVOVHECKOWM HAYKIA E.gz;’c'lvﬁﬁ

umenn O.E. Kyradura (MIIOA)

HacnegoBaHue o6wero umyiecrtsa
CynpyroB nNo COBMeCTHOMY 3aBellaHuIo
W HacneacTBEeHHOMY AOroBopy

AHHOmayus. B cmamse paccmampusaemcsi ocobasi npasosasi rpupoda co-
8MEeCcmHO20 3aselaHuUsi Cyrpyeos U HacnedcmeeHHo20 doeosopa ¢ yyacmuem
oboux cyrpy2o8 Ha CMopoHe Hacriedodamerisi, Komopbie Mo2ym bbimb Kak
OCHoBaHueM HacriedosaHusi 0bue2o uMmywecmea cyrnpyaos (HacredcmeeHHo-
rpasoeoli aghghekm), mak u OCHO8aHUEM B03HUKHOBEHUS rpasa cobCMeeHHO-
cmu y nepexusliezo cyrnpyea 6e3 HacriedogaHus1 (8eUHoO-pasosol aghghekm).

Bukmop AHOpeesu4 Cucmemamuueckoe mosikogaHue HopM epax0aHCKO20 rpasa 0 COBMECMHOM
YIbIBUH, 3aseuwjaHuu, HacrnedcmeeHHoOM A02080pe rpueoduM asmopa K 81800y, YMo 8
3amecmumers dupekmopa HacredCcmeeHHy Maccy 1o CO8MECMHOMY 3ageuwaHuro (HacrnedcmeeHHOMY
HayuoHarnbHoli akademuu 002080py € yyacmuem 0bouXx Cyrpy208 Ha CMOPOHe Hacriedodamerisi) Moxem
Homapuama, 6bIMb BKITHOYEHO MOJIBLKO COBMECIMHOE UMYU,eCME0 Cyripy208.
npernodasameris kaghedpb! Knroyeenie cnoea: HacriedosaHue, obujee uMyu,ecmeso cyrnpyaos, coemecm-
epaxdaHcKo20 npasa Hoe 3aseujaHue, HacriedcmeeHHbIlU 002080p, HacriedcmeeHHasi Macca, cob-
YHusepcumema umeHu CMBEHHOCMb, HaCIEOHUK.

O.E. Kymacpura (MI'HOA),
sagvic@mail.ru DOI: 10.17803/2311-5998.2021.87.11.108-114
125993, Poccus, 2. Mocksa,
yn. Cadosas-KydpuHckasi, 0. 9 V. A. ULYBIN,
Deputy Director
of the National Academy of Notaries,
lecturer of the Department of Civil Law
of the Kutafin Moscow State Law University (MSAL)
sagvic@mail.ru
9, ul. Sadovaya-Kudrinskaya, Moscow, Russia, 125993

Inheritance of the common property of spouses under a joint
will and inheritance contract

Abstract. The article examines the special legal nature of a joint will of
spouses and an inheritance contract with the participation of both spouses
on the side of the testator, which can be both the basis for the inheritance of
the spouses’ common property (inheritance-legal effect), and the basis for the
emergence of property rights from the surviving spouse without inheritance
(property legal effect). The systematic interpretation of the norms of civil law
on a joint will (inheritance) contract leads the author to the conclusion that
only the joint property of the spouses can be included in the inheritance mass
under a joint will (inheritance contract with the participation of both spouses
on the side of the testator).
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a cny4yav cBOer CMepTu Cynpyru BnpaBe pacnopsanTbCsi CBOUM MUYHBIM U
06LLMM MMYLLIECTBOM NMOCPEACTBOM COBEPLUEHUS JIMYHOTO UM COBMECTHOTO
3aBelLLaHuisl, a Takke 3aKioYeHrs HacneACTBEHHOro JoroBopa Apyr C APYroM,

C UHbIMU NULLAMW UM OJHOBPEMEHHO BbICTYMNasi B OAHOM [OroBope B KayecTBe Ha-

cnepopatensa (n. 1,4 ct. 1118, n. 1, 5 c1. 1140.1 paxgaHckoro kogekca Poccuiickon

denepaunn (nanee — K Po))*.

MpuHagnexalyee kaxaoMy coOBCTBEHHUKY NMPaBO PACMOPSKEHUSI CBOUM UMY-
LLLeCTBOM Hapsifly C NnpaBamun BNaeHUs U NOMb30BaHKs NO3BOSSET EMY MO CBOEMY
YCMOTPEHMIO COBepLUaTb B OTHOLLUEHUW NpUHaAexallero emy UmMyLLecTsa noodblie
OENCTBUSA, HE MPOTUBOPEYALLME 3aKOHY Y UHBIM NPAaBOBbLIM akTaM U He HapyLuatLLme
npaBa N oxXpaHsieMble 3aKOHOM MHTepechl Apyrnx nuy (n. 1, 2 cT. 209 'K P®)2,

MpaBo pacnopsikaTbCs CBOMM MMYLLECTBOM N0OLIM 06pa3oM Kak anemMeHT npaBo-
cnocobHOCTM rpaxaaHnHa (3aeeLatb MMyLecTBo — cT. 18 MK P®) n npegocTtaBnex-
HOW COBCTBEHHMKY CBOBOAbI («NO CBOEMY YCMOTPEHMIO... NMOOLIM 06pasom» — n. 2
cT. 209 K P®) peannsyeTtcs B HacnegcTBEHHOM 3aKOHOA4ATENbCTBE B MPUHLMME CBO-
foabl 3aBeLLaHns, KOTOpbIn KOMNo3numMoHHo (N. 1 cT. 1119 'K P®) BkniovaeT npaso
Mo CBOEMY YCMOTPEHMUIO:

1) 3aBewatb MMyLLECTBO NOOLIM NULLAM;

2) nobbiM 06pa3omM onpeaenuTb OONN HAaCNeLHUKOB B HAaCNeACcTBe, HAaNpuMep, He
YBENUYMBAs KPyr HACNEAHNKOB MO 3aKOHY, AONYCTUM, NEPBON O4epeam, HbIM, YeEM
paBHbIM 06pa3oM, pacnpenenuTe Mexay HUMU 0NV B HacneacTBe, YTO 03HadYaeT
B UTOre 3aBeLLaHne nmywectasa (cm. n. 1);

3) nNUWKUTb HacneacTBa OOHOIO, HECKOMBbKMUX UMM BCEX HACMEOHMKOB MO 3aKOHY, He
yKa3blBasi MPUYUH TaKOro NMULLEHUS;

4) OTMEHUTb UM U3MEHUTb COBEPLLEHHOE 3aBeLLaHne B COOTBETCTBUM C NpaBuiamu
cT. 1130 TK P®;

5) BKNOYMTL B 3aBELL@HNE MHbIE PACTNOPSHKEHWS B CryYasXx, npegycMoTpeHHbix K PO.
B otnnume ot ycnoswuin foroBopa, KOTopble MOryT ObITb BKITHOYEHbI €0 CTOPOHAMM
Nno CBOEMY YCMOTPEHUIO MPU JOCTMXKEHUM UMM COrMaLlEeHNs MO HUM (3a UCKIToYe-
HMEeM cryYaeB orpaHuyeHuns npuHumuna ceoboabl goroeopa), ceoboga cogepxaHus
3aBelLLaHVs OrpaHNYBAETCS TOMBKO PACTIOPSKEHUSMM, NPSMO NPEeaYCMOTPEHHBIMU
K P®, nepeyeHb KOTOPbIX SABNAETCA NCHEPMbIBAIOLLMM.

B kauectBe Takmx pacnopsixerui 'K P® npsamo HasbiBaeT npasa:

5.1) nogHasHaunTb HacnegHuka, T.e. ykasaTb B 3aBeLlaHumn OPYroro HacnegHvka

Ha crny4amn, ecrnv Ha3Ha4YeHHbIN UM B 3aBeLLaHUN HacneaHVK Uy HacnegHuK

" O npaBoOBOW NPMPOAE COBMECTHBIX 3aBeLLaHWi U HacneacTBEHHbIX JoroBopax cM.: bruH-
koe O. E. O COBMECTHOM 3aBeLLaHN1 CyrnpyroB B POCCUACKOM HacneacTBEHHOM npaBe: bbiTb
unu He 6bITb? // HacnencteeHHoe npaBo. 2015. Ne 3. C. 3—7 ; OH xe. O HacneaCcTBEHHOM
[OroBOPE B POCCUMCKOM HacneaCTBEHHOM npase: ObITb UK He 6bITh? // HacneacTeeHHoe npa-
B0. 2015. Ne 4. C. 3—5 ; MywuH B. B. TToHATVE 1 NPaBOBON PEXMUM COBMECTHOTO 3aBeLLaHns
cynpyros // CemeiiHoe n xunuiHoe npaso. 2019. Ne 2. C. 9—12 ; Pyduk M. E. CoBmecTHOe
3aBeLlaHne 1 HacneaCTBEeHHbIV JOroBOP Kak MHCTPYMEHTbI NaHnpoBaHWs HacneacTsa cynpy-
ramu // HacnepcteeHHoe npaso. 2019. Ne 2. C. 22—25 ; Nosapos FO. C. MpobnemMsbl coenoy-
HOW MHTepnpeTaummM COBMECTHOro 3aBeLlaHuna cynpyros // Hotapuyc. 2019. Ne 5. C. 33—36.

2 Cwm.: boedaHoea E. E. CnopHble BONpoChl pa3gena umyLlectsa cynpyros // BecTHUK YHuUBep-
cuteta umenn O.E. Kytadmna (MIHOA). 2019. Ne 2 (54). C. 100—116.
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3aBeLLaTens rno 3akoHy yMpeT A0 OTKPbITUS HAacneacTea, MMbo o4HOBPEMEHHO

C 3aBeLlatenem, NnMbo nocre OTKPbITUA HAacnNeAcTBa, He YCneB ero NPUHATD,

nnbo He NpUMET HacneacTBo Mo APYTMM MPUYMHAM UMK OTKaXKETCS OT Hero,

nnbo He ByaeT umeTb NpaBo HacnegoBaTb UnNu ByaeT OTCTpaHeH OT Hacre-

[OBaHNsA Kak HepoCToMHbIN (N. 2 cT. 1121 TK P®);

NOPYYNTb UCNOMHUTL 3aBeLLaHne (Coaepallmecs B HeM pacrnopsiKeHns, Ha-

npumep, B 4acTu norpebeHns) ykasaHHOMY B HEM NULy — AyLUenpuKasymky

(ncnonHuTento 3asewwanns) (n. 1 ct. 1134 'K PO);

5.3) BO3NOXWUTb HA OAHOTO UMW HECKOMNbKMX HACNEeOHUKOB NO 3aBeLLaHunio Unm no
3aKOHY WCMOMHEHWe 3a CHeT HacneacTBa Kakon-nmbo 06A3aHHOCTU UMYLLIe-
CTBEHHOrO XapakTepa B Mofb3y OAHOIO MMM HECKOMbKMX ML, (OTKa3ononyya-
Tenem), KOTopble NpuobpeTaloT NpaBo TpeboBaTb UCMONMHEHMS 3TON 06A3aH-
HOCTW (3aBeLyaTtenbHbI oTkas) (n. 1 ct. 1137 TK P®);

5.4) BO3NOXUTb HA OAHOMO UMW HECKOMNbKNX HACNeAHWKOB NO 3aBeLLaHunio unm no

3aKOHY 0653aHHOCTb COBEPLUMTL Kakoe-nnbo AeNCTBrE MMYLLECTBEHHOTO U

HeMMyLLEeCTBEHHOIO XapakTepa, HanpaBneHHoe Ha OcyLlecTBeHne obLle-

nornesHon uenun nnbo Ha OCyLLEeCTBIEHNE UHOW HE MPOTMBOPEYaLLEl 3aKOHY

Lienu, B TOM Yucne Aencrene no norpebexunto Hacnegoaatens B COOTBETCTBUM

C ero Borew (3aBeLyarensHoe BosnoxeHne) (n. 1 ct. 1139 MK PO);

npegycMoTpeTb CO34aHMe Ha OCHOBE CBOEro nmyLlecTsa oHAa, KOTOPbIN

OyneT OCyLLeCTBNATL AESATENbHOCTb N0 YNPaBNeHWIo NONyYeHHbIM B Nopsake

HacnegoBaHWsA UMYLLECTBOM 3TOrO rpaxaaHnHa 6eccpovHo Unu B TedeHne

onpeneneHHoro cpoka B COOTBETCTBMU C YCMOBUSMU YNpaBneHns Hacnea-

CTBEHHbIM choHAom (n. 1 cT. 123.20-1 TK P®);

5.6) ykasaTb n1uo, Ha KOTopoe Bo3naraeTcs oxpaHa aBTOpCTBa, UMEHM aBTopa
N HENPUKOCHOBEHHOCTN NPOU3BEAEHNS B MOPSAKe, NPeAyCMOTPEHHOM AMA
Ha3HayeHus ucrnonHuTens 3aseLyanus (M. 2 cT. 1267 K PO);

5.7) 3anpeTtnTb 06HapogoBaHWe NPou3BeaeHNs, He 0BOHaAPOAOBAHHOIO MPY XKN3HM
aBToOpa (3aBeLLartens), nocne ero CMepTu NULOM, obrnagaroLM UCKMKYUTENb-
HbIM MpPaBoM Ha npoussegeHue (n. 3 cT. 1268 'K P®);

5.8) ykasaTtb nuL0, Ha KOTOpPOE BO3MaraeTcsi OXxpaHa aBTopcTBa, UMEHW UCMOSHK-
Tens n HENPUKOCHOBEHHOCTU NCMOMHEHWS MoCcne CBOEN CMepTH B NOPSAKe,
npegycMOTPEeHHOM AN HAa3HAaYeHWs UCMoNHUTENs 3aselaHuns (n. 2 cT. 1316
K P®).

Mockonbky K HacneacTBEHHOMY A0roBopy npumMeHumsl npasuna K P® o saeelua-
HUK (eCrn MHOE He BbITEKaeT M3 CyLLecTBa HacneaCTBEHHOrO JOroBOpa), B TOM Yncne
B YacTu cBob0oabl 3aBeLLaHNs 1 ee NPeaernos, Te pacrnopsKeHns, KOTopble MOryT ObiTb
BKIOYEHbI B COAepXKaHve 3aBeLlaHns, BaneHTHbl U ANs HacneaCcTBEHHOro [4OroBopa
(n. 1 ct. 1118 TK P®), ogHaKo nMu1 OH He ncyepnbIBaeTcs.

YcTaHoBMEHHAsA 3aKOHOM 3aBUCUMOCTb AencTtausa Hopm 'K P® o 3aBelaHum ot
cyllecTBa HacneaCcTBEHHOro [0roBopa No3BOISET rOBOPUTL O BO3MOXKXHOCTU BKIIKOYE-
HVSA B HEro YCMOBUI, OTBEYAIOLLMX NPUHLMNY cBO6OAbLI AOrOBOPa, KOTOPbLIE B JAHHOM
criyyae MMeroT He pacnopsAnTENbHYIO NPaBOBYIO NPUPOAY, a ABMATCS pe3ynsTaToM
cBoboaHoro cornalleHust. B kauectse 0653aTenbHbIX (MO CyTH, CYLLLECTBEHHbIX) YCIO-
BWI ANsi HACNeACTBEHHOrO A0roBOpa 3aKOH Ha3blBaeT KPYr HAaCNEeAHNKOB U MOPAAOK
rnepexofa npas Ha MMYLLECTBO HacnegoaaTens nocne ero CMepPTU K NepexuBLLINM

5.2

~

5.5

~
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Hacnegogartens CTopoHaM A0roBopa UM K NEPEXMBLUMM TPETbUM NuLaM, KOTopble
MOryT Mpu3bIBaTbCA K Hacnegosanuto (n. 1 ct. 1140.1 TK P®).

HacnencTBeHHbIV AOrOBOP TakKe MOXET BO3fnaraTb Ha y4acTBYOLWUX B Hacnea-
CTBEHHOM [J0roBOpeE NLL, KOTOPbIE MOTYT NPU3bIBATLCA K HACNEeA0BaHMI0, 0653aHHOCTb
COBEPLUNTb Kakne-nnbo He NpoTuBopeYaLLue 3aKoHy AEeNCTBUS UMYLLECTBEHHOIO Unu
HemmyLLlecTBeHHoro xapakrtepa (n. 1 ct. 1140.1 TK P®), a Takke npegycmaTtpusaTb
nopsiAoK OAHOCTOPOHHEro OTKasa KOHTpareHTamu Hacnegofarens (CTopoHaMmu Hacnea-
CTBEHHOIO JOrOBOpPa — B KOHTEKCTE HAaMMEHOBaHWS Y4aCTHMKOB JAHHOrO 40roBopa
B n. 1 cT. 1140.1 'K P®) oT HacneacTBeHHOro A0roBopa, B TOM Yncre BHeCYAeOHbIN
(a63. 3 n. 10 ct. 1140.1 TK P®).

O6o3HaueHHble 06Lme npedensl cBOOOAbI COAepXaHUSA 3aBeLLaHNs 1 yCrioBun
HacneaCTBEHHOro 4OroBopa B Criydae pacnopsiKeHUs cynpyramMmv CBOUM MMYLLIECTBOM
NoCpeaCcTBOM COBEPLUEHNSA COBMECTHOMO 3aBeLlaHns UNn 3akoYeHns HacneacTBeH-
HOro 4oroBopa, B KOTOPOM OHM 00a BbICTYNalT B Ka4eCcTBe Hacregogartens, pac-
LUMPAOTCS 0COObIM pacnopsXXeHueM, NO3BONSAOLLMM Ha Cnyvan CMepTu U3MEHATb
NPUHaANEXHOCTb UMYLLIECTBA, UMEIOLLNM HE HacneaCTBEHHbIN, a UCKITHYUTENBHO
BELLHO-NPaBOBO XapakTep®.

CornacHo a63. 2 n. 4 ct. 1118 'K P® cynpyru nmetot npaso no o60gHOMY yeMmo-
TPEHMIO He TOMbKO 3aBellaTb obLiee NMYLLEeCTBO Cynpyros, a paBHO UMYLLECTBO
KaXkoro M3 HuX fobbiM nyuam, HO U ONpeaennuTb MMYLLLEECTBO, BXOAsLLee B Hacnea-
CTBEHHYIO MaccCy Kaxgoro U3 Cynpyros, eCnv AaHHOe pacropsiKeHue He HapyluaeT
npae TpeTbMX NuL,. HacneacTBeHHbIV 4OrOBOP, B KOTOPOM CYMNpYry y4acTBYHT O4HO-
BPEMEHHO B Ka4eCTBe Hacnegonarensi, MOXeT onpeaensTb Nopsaaok nepexona npas
Ha obLlee MMyLLECTBO CynpyroB Uinv MMyLLIECTBO KaXA0ro U3 HUX B Criyyae CMepTu
KaXkgoro u3 HUX, a Takke ykasblBaTb HA UMYLLECTBO, BXOAsLLEE B HACNEACTBEHHYIO
MaccCy KaXaoro u3 cynpyroB, eCrnv 910 He HapyLlaeT npas TpeTbux nuy (n. 5 cT. 1140.1
K P®).

bykBanbHoe TonkoBaHue HopMm K P® o gaHHOM pacnopsikeHun nossongdet
yTBEpPXKAaTb, YTO CYNnpyrn B ykaszaHHOM Criydae MOryT He 3aBellaTb MMYLLECTBO
(4TO ecTecTBEHHO ANA NGOro NIMYHOro 3aBeLlaHnsa UM HacneacTBEHHOro A0ro-
BOpa, B KOTOPOM B KayeCTBE Hacregoaartenst y4acTByeT TONbKO OAMH U3 Cynpyros),
a onpegenuTb, YTO B Crlydae CMepTU OOHOro U3 HMX (B TOM YuUcne B criydae ux oa-
HOBPEMEHHOW CMepTK), MMYLLECTBO, KOTOPOE MpuHaaexano umMm Ha npase obLien
COBMECTHOW COBCTBEHHOCTN M3MEHSAET CBOK MPUHAANEXHOCTb U CTAHOBUTCS NWY-
HbIM UMYLLIECTBOM TOrO Cynpyra, KOTOpbI yKka3aH B COBMECTHOM 3aBeLlaHnn unm
HacneacTBeHHOM J0roBope.

[aHHbIN BbIBOA, NOATBEPXKOAETCS HE TONBbKO HOPMATMBHBIM PEryNMPOBaHNEM Mnpe-
[0enoB cBO6OAbI COBMECTHOrO 3aBELLaHUsi CyMpyroB 1 YCNOBWI HACNeaCTBEHHOro A0ro-
BOpa C yvacTnem ob6omx CyrnpyroB Ha CTOPOHEe HacnegoaaTens, HO U NpSMOo cnegyeT
13 HopMbl @63. 2 n. 4 cT. 256 'K P®, cornacHo KOTOpON B Crnyvyae CMepTu O4HOro 13

3 Bbonee noapobHO 0 caenkax ¢ BelHo-NpaBoBbIM addekTom cm.: Bacunesckas Jl. FO. K Bo-
npocCy O HPMANYECKON KBanMdrKaLmMmn BeLLHbIX CAENOK B rpaxaaHckom npase // BectHuk Poc-
CWINCKOrO rocyapCTBEHHOIO TOProBO-3KOHOMUYEeCKoro yHusepceuteTa (PITIY). 2003. Ne 1 (1).
C. 170—179 ; OHa xe. O 1opnanyeckon NpMpoAe BELLHOro OroBOpa B rpaxaaHckom npase //
3akoH 1 npaso. 2003. Ne 6. C. 66—70.
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CYNpyroBs nepexusLUeMy Cyrnpyry NpUHagnexuT 4ons B Npase Ha obLuee MMyLLEeCcTBO
CynpyroB, paBHas OOHON BTOPOW, €CN MHOW pa3Mep [onu He Gbin onpegeneH 6pau-
HbIM JOFOBOPOM, COBMECTHbIM 3aBeLLaH1eM Cynpyros, HacneACcTBEHHbIM JOrOBOPOM
Unu peLleHem cyaa.

OTO 03HayaerT, 4YTo Nocne CMepTU Cyrnpyra NePEXmnBLLNIA Cynpyr NonyyaeT B CBOKO
MNYHYI0 COBCTBEHHOCTb MMYLLECTBO, MEBLLEE paHee pexmm obLLei coBMeCTHON cob-
CTBEHHOCTU, B JOM€ COrfacHO COBMECTHOMY 3aBEeLLaHWIo U HacneaCTBEHHOMY [10r0-
BOpPY (B TOM YMcne NoMHOCTbIO, MOCKOSBKY A0MA MOXET OblTb paBHa cTa NpoueHTam).
B aTtom crnyyae Ha ocHOBaHUK 3asiBNEHNSA NepeXmBLLEro Cynpyra HoTapuyc, HeCMOTPS
Ha OTKPbITME HacneACTBEHHOTO Aena, BbiAaeT CBUAETENLCTBO NEPeXMBLLIEMY CYNpyry
He O HacreacTBe No COBMECTHOMY 3aBeLLaHUI0 UMy HacrneacTBEHHOMY JOroBopy, a
0 npaBe cobcTBeHHOCTU (hopma Ne 3.6, yTBepxaeHHas npukazoMm MuHucTepcTea
toctruum PP ot 30 ceHTabps 2020 r. Ne 2264).

CnepyeT OTMETUTb, YTO NOAOBHbIE YCIOBUSA COBMECTHbIX 3aBeLLaHuii Cynpyros
W HacrneAcTBEHHbIX AOrOBOPOB C yyacTneM 06oux CynpyroB Ha CTOPOHE Hacneno-
Aartens OenCcTBYyHOT B YacTu, He npoTmBopevalyen npasunam MK PO o6 obssarens-
HOW fore B HacneacTee (B TOM yncne o6 obasarensHoW fone B HacneacTse, NpaBo
Ha KOTOpYH MOSABMINOCH NOCME COCTaBEHUss COBMECTHOIO 3aBeLLaHns Cynpyros), O
3anpete HacrefoBaHUsA HeJOCTOMHbLIMY HACNeAHNKaMK, a TaKkKe ecriv onpeaeneHue
UMYLLEeCTBa, BXOASALLEro B HacrneACTBEHHYIO MaccCy KaXaoro u3 cyrnpyros, He Hapy-
LIaET npaB TPETbMX NKLL, HaNpMMep KpeauTopoB 3aBeLlatens/Hacnegonarens (abs. 2
n. 4 ct. 1118 K P®).

OTO 03HaYaEeT, 4YTO, HECMOTPS Ha YCMOBUS COBMECTHOTO 3aBeLLaHns (HacneacTBeH-
HOro [OroBOpa) O BO3HUKHOBEHWM Y MEPEXUBLLErO Cynpyra npasa NM4YHON COBCTBEHHO-
CTV Ha Bce obLyee MMyLLecTBO Unm 66nbLuyto Yem 1/2 gonto B npaBe COBCTBEHHOCTUN Ha
Hero, Bo-NepBbIX, 06s3aTenbHble HACNeAHUKN BCe PaBHO MMEIOT NpaBo HacneaoBaTb
He3aBMCMMO OT COAEPXKaHNA COBMECTHOIO 3aBellaHns (HacneacTBEHHOro Jorosopa)
He MeHee MOMIoBWHbI 40NN, KOTopas npuymTanachk Obl KaXXAOMY U3 HUX NPU Hacne[o-
BaHWM MO 3aKOHY, Kak ecrin bbl He BbINO pacnopshKeHWsa Hacrnegogartens Ha cryyan
cmeptn (M. 1 cT. 1149 TK PO).

Bo-BTOpbIX, YCNOBMSA COBMECTHOIO 3aBeLlaHns (HacneacTBEHHOMO JOroBopa) He
OyayT AencTBOBaTb B OTHOLLEHUN MEPEXMBLLENO CyrNpyra u U3MeHsiTb NpaBOBOW pe-
XXMM nx obLLero COBMEeCTHOro MMyLLEecTBa, ecnv oH ByaeT cunTaTbCa HeAOCTOVHBIM
HacnegHukom (n. 1. cT. 1117 'K P®), Hanpumep coBepLUNT NOKYLUEHWE HaA KMU3Hb CBO-
ero cynpyra.

B-TpeTbux, ecnv nsmeHeHve NpaBoBOro pexuva obLero COBMEeCTHOrO MMYLLECTBa
CYNpyroB COBMECTHbIM 3aBeLlaHneM (HacrneacTBeHHbIM AOTOBOPOM) NIULLUT KPEeau-
TOpOB Cynpyra, ymepLuero nepsbIM, Npasa YA0BNEeTBOPUTL CBON TpeboBaHms 3a cyeT
HacnepacTea (B nopsiake npaswi 06 OTBETCTBEHHOCTM HACNEeAHUKOB NO Aonram Hacrne-
popatens — ct. 1175 K P®), To oHM BnpaBe 0Cnoputb YCroBMsi TaKOro COBMECTHOIO
3aBeLlaHns (HacneaCcTBEHHOrO JOroBopa) B CUPOTCTBYHOLLEN YacTy.

4 TMpukas MuHuctepcTa toctuummn P® ot 30 ceHTsbps 2020 r. Ne 2261 «O6 yTBepxaeHun hopm
peecTpoB perncTpaumm HotapuarsnbHbIX AENCTBUIA, HOTapuasbHbIX CBUOETENLCTB, YAOCTOBE-
pUTEnbHbLIX HAAMMCEN Ha caenkax U CBUAETENbCTBYEMbIX JOKYMEHTaX v nopsiaka nx opopm-
nenus» // CMC «KoHcynbtaHTnocy.

11/2021



iy ECTH”K Vnei6uH B. A.

YHUBEPCUTETA HacrnepoBaHve obLuero VMmyLLieCTBa CyrpyroB

umenm O.E. Kyradpuna (MTOA) Mo coBMecTHOMY 3aBseLLaHnio 1 HacriegcTeeHHoMY OoroBopy

113

TonkoBaHue HopM K P® o gaHHOM 0co60M BeLLHO-NPaBOBOM pacrnopsiKeHun B
COBMECTHOM 3aBeLLaHUM CYNnpyroB UNu HacneacTBEHHOM 4OroBope € ydacTuem 0b6oumx
CYMpyroB Ha CTOPOHE Hacnegoaarens HEKOTOPbIX CNeLManncToB NPUBENO K BbIBOAY,
YTO BKMOYNTb B HACNEACTBEHHY0 Maccy OOHOro cynpyra MOXHO He TOnbKo obLiee,
HO M NINYHOE UMYLLLECTBO APYroro cyrnpyra.

B nyHkTe 8.3 MeTognyeckmx pekoMmeHgaumnm no ygocTtoBEPEHUIO 3aBeLLaHnin 1
HacneacTBeHHbIX AOroBopoB (aanee — MeTtoanyeckne pekoMeHaaumnm), yTBepxaeH-
HbIX pelleHneM npasneHus PegepansHon HoTapmansHou nanatsl oT 02.03.2021 r.
(npoTtokon Ne 03/21), onpefeneHo, YTo «repexod umyuecmsea om 0OHO20 cyrpyeaa
K Opyeomy cyrpyay Unn nameHeHme pasmepa ux gornen B COBMECTHOM UMYLLECTBE
ecriedcmeue omHeceHuUs1 umyuiecmea 00HO20 cyrpyaa 8 HacriedcmeeHHY Maccy
Opyeo2z0 cynpyeaa, a Takke NU3MEHeHNa pa3Mmepa Jornew B npase Ha obLuee UMyLLLECTBO
CYynpyroB Ha OCHOBaHUM hakTa CMePTU OQHOIO U3 HWX He ABMSIKOTCA HacnegoBaHUEM»
(kypcms mon. — B. Y.).

OTa xe nosuumsa ycmaTtpmsaeTcsa u us n. 8.5 Metogmnyecknx pekomeHgauum, co-
rmacHO KOTOPOMY «ecC/U 8 HacriedCmeeHHY0 Maccy rnepexusuwezo cyrnpyaa omHe-
CeHo umyujecmeo, paHee Haxodusweecs B 0bLLen cobCTBEHHOCTU Cynpyros nnobo 8
cobcmeeHHOCMU yMepuiezo cyrnpyea, HoTapuycoM BblAaeTcsl CBUAETENbCTBO O NpaBe
COBCTBEHHOCTU, BblAaBaeMOe NePEXMBLUEMY CYNpyry B COOTBETCTBUM C COBMECTHbIM
3aBellaHneM CynpyroB (HacneacTBEHHbIM OTOBOPOM)» (Kypcus Mon. — B. Y.).

AKCUMOMATUYHO, YTO KaXkablVi Cynpyr MMeeT NpaBo pacnopsanuTbCa CBOUM UMY-
LLLeCTBOM UNK KaKoW-Nnbo ero 4acTbio, COCTaBMB OOHO MMM HECKONBbKO 3aBeLlaHui
(cT. 1120 TK P®), B TOM Yncrne COBMECTHOE 3aBeLlaHne UNn 3aKknovmMB HacneacTBeH-
HbI [OroBOp (C y4acTMem 06oux CynpyroB Ha CTOPOHe HacnegodaTens) npy cornacum
Ha TO Apyroro cynpyra.

BeccnopHo 1 To, 4YTO Cynpyrn B COBMECTHOM 3aBeLLaHUN U HAacNeACTBEHHOM
[oroBope ¢ 000IAHbIM Y4acTMEM Ha CTOPOHE Hacneaoaartens MoryT pacnopsanTbes
CBOWM OOLLMM COBMECTHBIM MMYLLECTBOM MOCPEACTBOM U3MEHEHMS JONN B NpaBe
COOCTBEHHOCTU Ha HEro B Criydae CMepTu NepPBOro U3 HUX, O YEM CBUAETENbLCTBYET
cogepaHue ab3. 2 n. 4 c1. 256 u cT. 1150 K PO.

OpHako To, YTO ATUMM NPABOBLIMU KOHCTPYKLUMAMU MOXHO U3MEHUTb NPUHAANEX-
HOCTb NIMYHOTO MMYLLECTBA OAHOIO U3 CYNPYroB Ha criydar CMepTu NepBOro MX HUX,
npeacTaBnsaeTcsi COMHUTENbHbIM, NOCKOMNbKY NOAOOHOr0 OCHOBaHUSA BO3HUKHOBEHUS
npasa cobcTBeHHOCTU YacTb nepsas K PO He npeaycmatpumeaeT. bykBanbHoe Tonko-
BaHue ab63. 2 n. 4 cT. 1118 TK P® — «...onpenenvTb MMyLLECTBO, BXOASLLEE B HAacnea-
CTBEHHY Maccy Kaxaoro 13 Cynpyros...» — He No3BoMnsieT caenaTb O4HO3HAYHOro
BblBOJA O CKa3aHHOM BhblLLE.

HanpoTtuB, cucrematmyeckoe TonkosaHue ab3. 2 n. 4 ct. 1118, a63. 2 n. 4 cT1. 256
n ct. 1150 'K P® npmBoauT K BbIBOAY, YTO B HAacneACTBEHHY Maccy no COBMeCT-
HOMY 3aBellaHuo (HacneacTBEHHOMY AOrOBOPY C ydacTMeM 0BOouX Cynpyros Ha
CTOPOHEe HacnegopaTerns) MOXeT ObITb BKIHOYEHO TONbKO COBMECTHOE UMYLLECTBO
CYnpyros.
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