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AHHOmMauusi. B cmambe ob6ocHogbigaemcsi HE06X00UMOCMb UCIMO/b308a-
Husi 3apybexxHo20 onbima pearaMmeHmayuu rnpasosoeo cmamyca adeoka-
ma 8 Kayecmee 8axH020 UCMOYHUKa pecypcos 01151 CO8epLIEHCMB808aHUSsI
3akoHodamernbcmea Poccutickol ®edepayuu.

Ha cmaHosneHue adgokamypbl OKa3bigarom erusiHue MHo2ue ¢hakmopsbl:
YPOBEHb Pasoco3HaHus1 U npasosoll Kyrnbmypbl 8 obujecmse, nonumu-
yeckasi cumyauyusi, coyuasnbHasi cmpykmypa obuwiecmesa, 3KOHOMUYECKUE
acriekmal, 3aKOHOMBOPYeCMao, rPasornopsidoK u op.

INo MHeHU asmopa, O4YeHb 8aXXKHO y4UMbI8aMb MPUHAONEXHOCMb 20CY-
Oapcmea K onpederneHHoU npasosoli cembe. [lpasosol cmamyc adgokama
umMmeem Cyuw,ecmeeHHyr crieyuuky 8 kaxxool cmpaHe, U JlyHdue rnoHsImoe
yenu u 3ada4u uHcmumyma adeokamypbl, IPO2HO3UPO8aMb €20 passumue
MOXHO 8 MOM YUC/le Ha OCHOBaHUU UCCedoeaHus cucmem adgokamypsbl
3apybexHbix eocydapcms.

B cmambe npednpuHsima nornbimka paccMompems 80rpoc O darnbHeluwem
cosepuweHcmao8aHUU UHCmMumyma ad8oKalmcKo20 cmamyca 8 CO8peMeHHOU
npasosoli cucmeme Poccutickol @edepayuu ¢ y4emom 3aKoHo0ameribHO20
onbima ®edepamusHol Pecnybnuku epmaHusi. Aemop uccriedyem makue
acriekmsl, Kak nosydYeHue obpa3sosaHusi npedcmasumesnsimu rpudUYECKUX
npogpeccud, donyck K npogheccuu adgokama; rpasa, obsszaHHoCMu U om-
semcmeeHHOCMb adgokama, oepaHUYeHUs U 3anpemsl 8 0esimeribHOCmu
adsokama; amu4yeckue mpebogaHusi K ocyujecmerneHuro adgokamckol 0esi-
mernbHoCcmu, meHOeHyuU pa3sumusi adeokamypail.

Ocoboe sHUMaHue yOerieHO 8bIS8NIEHUKD MPO2PECCUBHO20 3aKoOHOOamerb-
Ho20 nodxoda. Aemopom cchopmyrnuposaH psid npedroxeHul rno coeep-
weHcmeosaHuo 3akoHo0amesibcmea 0 cmamyce adgokama 8 Poccutickol
®edepayuu.

Knroyeenle cnoea: npasosoli cmamyc ad8okama, cpasHUMesibHbIl aHa-
nu3, npuobpemeHue cmamyca adgokama, KeanuguKayUOHHbIU 3K3aMeH,
cmakupoeka 8 adgokamype, crieyuanu3uposaHHbili adeokam, omeem-
cmeeHHocmb adgokama.
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ANALYSIS OF THE EXPERIENCE OF REGULATING
THE LEGAL STATUS OF ADVOCATE IN THE FEDERAL
REPUBLIC OF GERMANY FROM THE PERSPECTIVE
OF ITS POSSIBLE USE IN THE RUSSIAN FEDERATION

Abstract. The article substantiates the need to use foreign experience in
regulating an advocate’s status as an important source of resources for im-
proving the legislation of the Russian Federation.

The formation of advocacy is influenced by many factors: the level of le-
gal awareness and legal culture in society, the political situation, the social
structure of society, economic aspects, lawmaking, law and order, and many
others. According to the author, it is very important that the state belongs to
a certain legal family.

The author believes that the legal advocate’s status has significant specifics
in each country, and it is possible to better understand the goals and objec-
tives of the Institute of advocacy and predict its development, including on
the basis of research on the systems of advocacy in foreign countries.

The article is attempt to conside a question about further improvement of
the Institute of an advocate’s status in the present legal system of the Rus-
sian Federation taking into account the legislative experience of the Federal
Republic of Germany. The author explores such aspects as: getting educa-
tion by representatives of legal professions, admission to the profession of
advocate; rights, duties and responsibilities of advocate, restrictions and
prohibitions in the activity of advocate; ethical requirements for the practice
of law, and trends in the development of the legal profession.

Special attention is paid to identifying a progressive legislative approach. By
the author formulated a number of proposals to improve legislation on the
advocate’s status in Russian Federation.

Keywords: legal status of advocate, comparative analysis, acquire the
advocate’s status, qualifying examination, internship at the bar, a specialized
advocate, advocate’s responsibility.

T

paguunmn agBoKaTypbl, HOPMbI NpaBsa, 3aKkpennsLne AaHHbIA UHCTUTYT, CKna-
ObIBalOTCS Mo, BNUAHMEM 0BLLMX OCOBEHHOCTEN NPaBOBON CUCTEMbI CTPaH,
OTHOCSLLMXCH K TON UIM MHOW NpaBoBOM ceMbe. Poccuiickas npaBoBasi Hayka
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umenn O.E. Kyradura (MIIOA)

TpaguLMOHHO paccMmaTpmBaeT npaBoByto cuctemy degeparmsHon Pecnybnuku lep-
MaHUWS Kak 0gHy 13 Hambornee PoACTBEHHbIX POCCUINCKON U3 BCEN POMaHO-TEPMaHCKOM
npasoBon cembn'. Mpu paspaboTke 3akoHoaaTenbcTBa Poccuiickon Penepaumm 3a
OCHOBY HEKOTOPbIX 3aKOHOAATENbHbIX akTOB OblNW B35ATbl B TOM YMcne 1 3akoHbl OPT,
NMO3TOMY B HUX HET CYLLECTBEHHbIX Pa3fnynin Mexay npaBoBbIMU NMOHATUSMN.

IMoHATMA «afgBoKaT» N «IOPUCT» HE COBMafatloT, B OTNIMYME OT aHINOCaKCOHCKON
CMCTEMbI MpaBa; NCTOYHUKM 3aKpenneHnst NpaBoBbIX HOPM 00 aaBoOKaType Takke BO
MHOTOM CXOAHbI2. [1pn 3TOM perynupoBaHMe HEKOTOPLIX acnekToB cTaTyca agBokaTa
UMeeT crneumndumky.

B ®epnepartmeHon Pecnybnuke NepmaHusa oesaTenbHOCTb aABOKaTypbl pernameH-
TUPYET crneumnansHoe 3akoHogaTenscTBo: ®efepanbHblii 3aKOH 06 agBokaTtype, npu-
HaTbI 1 aBrycta 1959 r. (BRAO)?, denepanbHoe nonoxeHve ob onnarte ycnyr aaBo-
KaToB, NpuHsToe 26 nons 1957 r.4, NMpodeccnoHanbHbIN ycTaB agBokaToB epmaHnm
(BORA). K npodpeccumn agsokata B PPI" gonyckaercs TONbKO TOT, KTO MOXeT ObITb
Npu3HaH NPUrogHbIM K UCMONHEHUIO 06a3aHHoCTeln cyabn. B epmanum cyecTtsyet
cucTema NoAroToBKM K afBoKaType, Mo UToram KOTOPOW NIMLO MOXKET CTaTb Kak CyAbewu,
TaK 1 agBoKaTom®.

Cratyc agBokata B Poccuiickon ®enepavmmn Bnpase npuobpecTtu nuuo, Kotopoe
MMEET BbICLLEE opnanveckoe obpasoBaHme, NONy4YeHHoe No MMeKoLLEen rocyaap-
CTBEHHYIO akkpeautaumio obpasoBaTernbHOM NporpaMmmMe, nMbo yYeHy CTeNeHb MNo
HOPUAMYECKOW CneunanbHOCTU. YKasaHHOe UL Takke A0MKHO MMETb CTax paboThbl
no IPUANYECKON CneLumanbHOCTN He MeHee ABYX NeT b0 NPONTN CTaXKMPOBKY B
agBokaTckoMm obpasoBaHuK’. MpoxoXKaeHNe CTaXMPOBKK He SABMsieTcs 0bsi3aTenb-
HbIM, KaK B [epmaHuu.

Kak otmedvaeT P. appuc, «konb CKOPO Mbl MPU3HAEM, YTO afBOKaTCKOE NCKYCCTBO,
KaK BCsSIKOe Apyroe, uMeeT cBou obLyme npasuna, Xxota 6bl HenvcaHble, BCAKUMN, KTO
CNYXUT eMy, OyoeT CTpeMUTBCHA HaWTK 3TW NpaBuna u coobpas3oBbIBATLCA C HAMU
B cBOeW paboTex»®. be3yCcrnoBHO, CTaXXMPOBKA, MMeLLas Lierblo Hay4YuTb OCHOBaM

' Cwm.: Copokoryd A. B. OcHoBbI NpaBoBoro cratyca nomolyHuka cyasm (der Rechtspfleger) B
rpaxxgaHckom cygonpownssoactee B Fepmanum // Poccuncknii cyapsi. 2019. Ne 5. C. 52.

2 CMm.: bokuHa K. B. IHCTUTYT agBOKaTypbl U €ro ponb B POMaHO-repMaHCK1X NpaBoBbIX CUCTE-
max // MNpaBo 1 coBpeMeHHble rocygapcTaa. 2012. Ne 6. C. 30.

3 Cwm.: Bundesgesetz liber die Bar, verabschiedet 1 avgusta 1959 (BRAO) (inder Fassung vom
19.06.2020) // URL: https://www.gesetze-im-internet.de/brao/BJNR005650959.html (gaTa
obpaluenuns: 31.10.2020).

4 Cwm.: Bundes vorschriften fiir Anwaltskosten, verabschiedet 26. Juli 1957 // URL: http://www.
brak.de/fuer-anwaelte/berufsrecht (nata obpaieHus: 31.10.2020).

5 Cwm.: Berufsordnung fiir Rechtsanwalte (BORA) (In der Fassung vom 01.01.2020) // URL: https:/
www.ccbe.eu/fileadmin/speciality_distribution/public/documents/National_Regulations/DEON_
National_CoC/DE_Germany_BORA_Berufsordnung.pdf (gata obpatienus: 31.10.2020).

8 Cwm.: CmoneHckuli M. b. AnBokatypa B Poccuu : yuebHuk. M. : KnoPyc, 2011. C. 125—126.

7 ®depepanbHebii 3akoH oT 31.05.2002 Ne 63-93 «O6 agBokaTCKol AesATENBHOCTM 1 afBoKaType
B Poccunckon ®epepaunn» (peg. ot 31.07.2020) // CMNC «KoHcynbtaHTlntocy.

8 Cwm.: Mappuc P, Wkona agsokaTtypbl (pparmeHThbl) // BecTHuk YHuBepcuTeta umenn O.E. KyTa-
duHa (MIHOA). 2017. Ne 12 (40). C. 71.
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agBoKaTCcKoM npodpeccun, Ha Hall B3rmMsd, OOMKHaA ObiTb 0653aTenbHbIM 3TanoM nog-
rOTOBKUW K 8[iBOKATCKON OeATENbHOCTMW.

Mpu aHanuse ycnosun gonycka k npodeccumn agsokata B ®PIT n Poccun cneagyet
00paTuTb BHMMaHWE Ha PasrunyHbIii 3aKOHOOATEMNbHbIW NOAX0A K PerynmpoBaHuio
YCNOBUI, MPU KOTOPbIX NMLO, MMEIOLLIEE YHEHYIO CTENEHb MO OPUONYECKOW crieumnanb-
HOCTW, CTAHOBUTCS afBOKaTOM.

B cootBeTcTBUM C PepepanbHbIM 3akoHOM 06 agBokaType 'epmMaHum KpUcCT, nve-
IOLLMI CTEeNeHb AOKTOpa npasa 'epmaHnmn, MOXET CTaTb afBOKATOM kak 6e3 cTaxu-
poBKM, Tak 1 6e3 ak3ameHa®. CornacHo 3akoHopaTtenbcTBy Poccuiickon denepaumu,
NPEeTEHAEHT, UMEIOLLUIA YYEHYIO CTEMNEHb MO KPUONYECKON cneunansHOCTH (KaHau-
OaT UM JOKTOP PUANYECKMX HayK), OCBODOXAAETCA OT MPOBEPKU 3HAHWI B X04E
KBanmduKaLMOHHOIO 3K3aMeHa No Hay4YHOW crieunanbHOCTM ero gUccepTaumoHHOro
nccrnenoBaHus'™®. B octanbHOM ykasaHHbIE Nvla caatT KBanurKaLMOHHbIN 3Kk3aMeH
Ha OOLLNX OCHOBaHUSX.

Kak cnpaBeanueo otmevaet U. C. ApTbix, «B3aNMOOTHOLLIEHUSA HAay4YHON obLLe-
CTBEHHOCTM C aBOKATCKMM COOOLLECTBOM AOIMKHbI CTPOUTLCS HA OCHOBE B3aUMHOM
3anHTepecoBaHHocTU» . Tonaraem, 4to B ®PI" npumeHseTcst bonee nporpeccrBHbIN
3aKoHoAaTenNbHbIM NOAX0A, NOCKOSbKY NPETEHAEHT, MMEIOLLMIN YYEHYI0 CTeneHb, UMeeT
BbICOKUI YPOBEHb NPodeCccnoHanbHoOn KBanugukauumn, OMKHbIN YPOBEHb TEOPETU-
YeCKOM ¥ NPaKTUYECKOWN NOATOTOBKN'2,

Ha Haw B3rnsa, NnonoXuTernbHbIM MOMEHTOM SIBNSAETCS OTHOLWEHWe B [epmaHum
K MONy4YeHno O4MHAKOBOIO HOPUAMYECKOro 06pa3oBaHMs BCEMU NPEACTaBUTENSAMU
ropuandeckux npodpeccuii. Tem cambiM NOAYEPKNBAETCS, YTO Kak Cydbs, Tak U aaBo-
KaT paboTaloT B paBHbIX YCMOBUSX U HET pasnuynii B Nosy4EHHOM MU 0b6beMe 3Ha-
HuiA. B Poccunckon ®egepaumm ycTaHoBEHbI pa3nunyHble TpeboBaHns ans gonycka
K npodpeccrsim agBokarta 1 cyabu, KpOMe TOro, 3aTpyAHEH Nepexod n3 ogHon npo-
deccun B Apyryto.

Kak otmeuaet KO. B. Tawn, «B coBpemeHHon Poccun agBokathbl B KBanudukawm-
OHHbIX KONMernsax cygen naHadanbHO Npu3HaroTcs persona non grata, n gopora K
CyLefCcKOMY Kpecrny ANst HAX 3aKpbiTa, a B OONbLUMHCTBE Pa3BUTbIX CTPaH NoryyYeHne
cTaTyca cyabu 6e3 Hanuuns 3HaumMTenbHOW 1 6e3ynpeyHor aiBOKaTCKON NPakTUKM
BOOOLLE HEBO3MOXHO» .

Ha Haw B3rnag, napagurmy conmxkeHus gaHHbIX NPOdECcCUin MOXHO CUMTaTb
NonoXnUTENbHOM TeHaeHUnen. B cBA3n ¢ aTum cT. 4 « TpeboBaHus, NpeabsaBnsiemMble

9 Cm.: Bundesgesetz liber die Bar, verabschiedet 1 avgusta 1959 (BRAO) (In der Fassung vom
19.06.2020).

0 Cwm.: MonoxeHne o nopsiake caaun kBanurKaLMoHHOIO 3K3amMmeHa Ha NMpYCBOEHMe cTaTtyca
apBokata (yTB. CoBeTtom PefepanbHor nanatel agBokatoB 25.04.2003 (npotokon Ne 2)) (pea.
o1 17.04.2019) // CNC «KoHcynstanTMntocy.

" Cm.: Apmeix M. C. Hayka 06 agBokaType: B4epa, cerogHsi, 3asTpa. Cm.: BecTHuK YHu1Bepcu-
Teta umenun O.E. KytaduHa (MIHOA). 2017. Ne 12 (40). C. 106.

2. Cm.: Cornosbesa 0. M. CpaBHUTENbHbIN aHanu3 TpeboBaHui, NpeabsBASeMbIX K MPUCSK-
HbIM NnoBepeHHbIM B 1864 ., 1 ycnoBuii npuobpeTeHunsi cTaTyca agBokata Ha COBPEMEHHOM
atane // AkTyanbHble npobnemsl poccuiickoro npasa. 2014. Ne 12 (49). C. 2911.

3 Tad rO. B. B 3awmTy agBokatypsl // AgBokat. 2005. Ne 1. C. 14.
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umenn O.E. Kyradura (MIIOA)

K KaHAMAaTam Ha JOMMKHOCTb cyabuy 3akoHa PO «O cratyce cygen B Poccuiickon
depnepaumnn»'* npegnaraeTcst AONOMHUTL CIEAYOLLUM MONIOKEHNEM: «MUMEIOLLUIA CTax
paboTbl B Ka4ecTBe afBokaTa He MeHee 5 neT».

B depnepatmBHomn Pecnybnuke MepmaHmsa nuuo He gonyckaeTcs kK npodeccun aa-
BOKaTa B Cryyasix, KOTopble 3aKkpenneHbl B § 7 PegepanbHoro 3akoHa o6 agBokaType
lepmaHun'®, B KOTOPOI NpuBeaeH Goree LWNPOKNIA NepeYveHb, YeM COOTBETCTBYIOLLMN
CMUCOK YCMNOBWI, YCTAHOBIEHHbIV POCCUNCKMM 3aKOHOA4ATENLCTBOM (Nnua, NpU3HaH-
Hble HegeecrnocobHbIMM UM OrPpaHNYEHHO 4EECNOCOBHBIMU B YCTAHOBIIEHHOM 3aKOHO-
AaTenbCTBOM MOpSAAKe, U Niua, UMEeRLLE HEeMOralleHHY U HECHATYIO CyaAUMOCTb
3a COBEPLUEHME YMbILLNIEHHOTO NPECTynneHns)' .

MmeeT cneunduky perynmpoBaHue Bonpoca 0 JOMYCKe K agBOKaTCKow npodeccum
nnL, UCKINKYEHHbIX N3 agBokaTypbl. B ®enepatusHon Pecnybnvke MepmaHuns Takme
nvua He JornycKatTCs K afBOKaTCKOW npakTuke. B TeyeHne gonroro nepvoga BpeMeHu
B Poccuiickon depepaumm HeonpeaeneHHbIM Oblim BONPOC O TOM, B TEYEHME KaKoro
nepvoga BpeMeHn JOIMKHA AeNCTBOBATb Mepa OTBETCTBEHHOCTU B BUAeE Npekpalle-
HWA cTaTyca afBokarta.

B nyHkT 7 cT. 18 Kogekca npodeccunoHansHomn aTukn agsokaTta Poccuickon ®epe-
paumu Obiny BHECEHbI U3MEHEHMS: NLO, HapyLUMBLLEE HOPMbl 3aKOHOAaTeNbLCTBA 00
a[lBOKaTCKOW AeATeNbHOCTM U afBoKaType v ykadaHHbln Kogekce, gonyckaeTcs K caave
KBanMUKaLMOHHOrO 3k3amMmeHa Ha npuobpeTeHne cTaTyca agBoKaTa Nnocre OkoH4a-
HUS nepuoga OT OAHOro rofda Ao Nt net'.

Kpome Toro, ®egepanbHbin 3akoH «O6 aaBoKaTCKOW AESATENBHOCTY U afBoKaType
B Poccuiickon ®egepauuny 6bin 4ONONHEH HOPMOW, B COOTBETCTBUMN C KOTOPOW He
Brpase BbINOMHATb PYHKLUM NpeacTaBmTens B cyae (3a UCKIYEHNEM CIyYaeB 3aKoH-
HOro NPeACTaBUTENbCTBA) NULO, B OTHOLLEHMU KOTOPOro BCTYMUIT B 3aKOHHYIO CUIy
NpUroBop cyaa O NPU3HAHMUN BUHOBHbLIM B COBEPLLEHUN YMbILLIIEHHOrO NpecTynne-
HWS, B CryYyae HeUCTONMHEHWS NN HEHaAIexXallero UCNonHeHNs NpogeccnoHanbHbIX
ob6s13aHHOCTEN Nepen AOBEpUTENEM, a Takke HapyLueHus HopMm Kogekca npodgeccuo-
HanbHOWM 3TVKM afBOKaTa U y KOTOPOro NpW HACTYNINEHWUN yKa3aHHbIX 06CTOATENLCTB,
COOTBETCTBEHHO, MpeKpaLleH cTaTyc agBokarta’®.

[ns paboTbl No npodpeccnm agsokarta B lepmaHmm He0O6Xo4MMO nonyyeHne pas-
peLueHus oT rocynapctea. B ®egepansHoM 3akoHe 06 agBokaType 3aKkpenseHbl yCro-
BMS1 MOMNYYEHMS AaHHOIO paspeLleHns], Ha BCE TEPPUTOPUN CTPaHbl OHN MOEHTUYHBI.
Tak, agBokaT Brnpase OCYLLEeCTBNATb NPOdECCMOHaNbHY0 OeATENbHOCTb «TOSbKO B

4 3akoH P® o1 26.06.1992 Ne 3132-1 «O cTaTyce cynew B Poccuiickont ®egepaumm» (peg. ot
31.07.2020) // CMNC «KoHcynstaHTIntoC».

s Bundesgesetz Uber die Bar, verabschiedet 1 avgusta 1959 (BRAO) (In der Fassung vom
19.06.2020). § 7.

6 Cm.: ®epepanbHbiii 3akoH oT 31.05.2002 Ne 63-93 «O6 agBokaTCcKoW AeSTENBHOCTU U aABo-
katype B Poccuiickon ®epepaummn» (pea. ot 31.07.2020) // CINC «KoHcynbsraHTlnocy.

7 Cm.: Kogekc npodheccuoHanbHom aTuku agBokata (npuHsT | Bcepoccuiickum cbe3nom aaBo-
katoB 31.01.2003) (pea. ot 20.04.2017) // CINC «KoHcynetaHTIntoCcy.

8 Cm.: PepepanbHbin 3akoH oT 02.12.2019 Ne 400-93 «O BHeceHWUn nameHeHuin B Penepans-
HbI 3aKkoH “O6 aBOKaTCKON AeATenbHOCTY 1 agsokaTtype B Poccuiickoin ®enepaumun’» // CIMC
«KoHcynbraHTlnocy.
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TOM cyfe, K KOTOPOMY OH Mpunucan»'®. HekoTopble nccrnefoBaTeny oTMeYatoT, YTo
«hakT «npUnMckn» CBMAETENbCTBYET O KOCBEHHOW 3aBUCUMOCTY afiBokaTa OT rocy-
[apCTBEHHbIX YNHOBHMKOB, NOCKOIbKY B TAKOW CUTyauuMmn agBokaTt 06s13aH pabotatb
TOMbKO Ha JaHHOW TEPPUTOPUN, MO MOCTOSIHHBIM HAA30POM ee afAMUHUCTPaLnn» .

Poccuiickoe 3akoHOAaTENbCTBO HE COAEPKUT TpeboBaHMSA O NPUMUCKE K KAKOMY-
nmbo cyay, yaoCcToBepeHme aaBokaTa NoATBEPXKAAET ero NnpaBo 6ecnpensiTCTBEHHOro
[OCTyna B 34aHNsi BCEX CYO0B B CBSI3N C OCYLLECTBNEHNEM NPOdECCUOHANBHON Aes-
TenbHocTK?'. Moaxon, npumeHsieMbln B Poccuiickon denepaumm, COOTBETCTBEHHO,
bonee gemMokpaTuyeH.

3HaummMon TeHOeHUMeN pa3BuTusa agsokatypbl egepatmsHon Pecnybnukm lep-
MaHWs SABMSIETCA CTPEMIIEHNE afiBOKATOB MONyyYnTb 3BaHWE agBokarta-crneynanicra
(Fachanwalt) B onpegeneHHon obnacty npaBa. MoXHO CTaTb TakuM CneumanmcTom B 22
oTpacnsix npasa. YCrnoBusi MOMyYeHns Takoro npaea usnoxeHsl B NonoxeHun o6 agso-
kaTtax-cneymanuctax (FAO)?. AgBokart, KOTOpOMYy HEOOX0OAMMO 3BaHUE crieuman1cTa,
OOIMKEHMNONY4YMTb A0NYCK K Npodheccun n He MeHee 3 NneT B TeYeHne nocnegHnx 6 net
Ha MOMEHT NoAaYn 3asiBNEHWS OCYLLECTBNATb aBOKATCKYIO AEATENbHOCTb.

Kpome Toro, agBokaT JOSMKEH nNpocnyLlatb Kype NeKUMi 1 ycnewHo caatb Tpu
MUCbMEHHbIE 3K3aMeHaLMOHHbIe paboThl, YTO NOATBEPXKAAET HANMYMe TEOPETUHECKMX
3HAHWIN N NPaKTUYECKUX HABbIKOB, COOTBETCTBYIOLLMX paboTe B AaHHOW npodeccuu.
Kaxabii agBokat Bnpase uMeTb He Bonee Tpex cneuvanunsauuii. B poccuiickom 3ako-
HoAaTernbCTBe Takne HOpMbl OTCYTCTBYHOT. Ha Haw B3rnsg, B Poccuiickon ®egepauum
crnenyeT 3aKkpenuTb Ha 3aKoHOoOAaTeNbHOM YPOBHE BO3MOXHOCTb BblOOpa afBokaToM
cdepbl afBOKATCKON AEATENBHOCTU MO KOHKPETHLIM 06nacTsam npaea B clyvae ero
XenaHus yrnybrneHHoro n3y4YeHns HIaHCoB PaboTkl B KAKON-NBO KOHKPETHON cdhepe.
Mbl cornacHbl C MHEHUEM, COINTACHO KOTOPOMY MeXaHU3Mbl MpoueccyanbHbIX Aew-
CTBUN, a Takke cyaebHoro pasbuparenscTBa B Kaxaon kateropumn cygebHoro npo-
Lecca pasnuyHbl, U «Cneunanu3npoBaHHbI aaBOKaT» MOXET OAMHAKOBO YCMELHO
cnpaBnsaTbCs € Aenamu B nobon obnacty npaea, HO B CBOEN y3kon ccpepe oH byner
0COoBeHHO npodpeccroHaneH?,

Kak B Poccuiickon ®epnepaumnu, Tak n B degepatusHorn Pecnybnvke NepmaHus
MMEKT MEeCTO 3anpeThl B AesTenbHOCTU afaBokarta. CornacHo § 45 ®epepanbHoro
3akoHa 06 agBokaType 'epmaHuy agBokaTy 3anpeLleHo NpUMHUMaTh NopyyYeHne AoBe-

9 Cwm.: TebeH b. PerynupoBaHue agsokaTtckoln gestensHocty B ®eagepaTtuBHol Pecnybnuke
lepMaHus // KOHCTUTYUMOHHOE NpaBo: BocTouHoeBponeickoe 0603peHune. 2004. Ne 1 (46).
C. 117—118.

20 Cm.: bapuwesckuli M. fO. busHec-agsokaTypa B CLUA n Mepmanum : y4ebHoe nocobue. M. :
Benble anbsbl, 1995. C. 53 ; [JexaHos C. A. Positum nHCTUTYyTa agBoOKaTypbl: rocyAapcTBo U
rpaxgaHckoe obLecTso B 60pbbe 3a agBokaTypy // BecTHuk YHuBepcuteta umenn O.E. KyTa-
dmHa (MIHOA). 2017. Ne 12 (40). C. 77—85.

21 Cm.: ®epepanbHblvi 3akoH «O6 agBOKaTCKON AeATENbHOCTU U afABokaType B Poccuickon
denepauuny».

22 Cm.: Fachanwaltsordnung (FAO) in der Fassung vom 01.01.2008 // URL: https://www.
quinnemanuel.com/media/1418837/fac_1108_090615.pdf (nata obpaiuenums: 31.10.2020).

2 Cwm.: Cneumanusauun agsokata // Hosasi agsokatckas raseta. 03.12.2015. URL: https:/fparf.
ru/news/fpa/spetsializatsii-advokata/ (nata obpawienus: 31.10.2020).
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puTens B crneayroLLmMx criyqasx: ecnu TpebyemMble OoT Hero AeiCTBMsA NpoTnBopeyar
a[iBOKaTCKOMY AOMry, €CNn B TOM K€ CaMOM MPaBOBOM CMOPE OH YyXXe NpuHuman
yyacTue paHee B KadeCTBe CyabW, TPETENCKOro CyabM, NPOKypopa, NpeacTtaBuTens
oMLManbHOro YYpEXAEHUS; ECNU pedb MAET O TONKOBaHWM AOKYMEHTa, B COCTaB-
NIeHMM KOTOPOro MpUHMMAan y4acTue B Ka4ecTBe HOTapuyca OH caMm Unun agBokar, C
KOTOPbIM OH COTPYAHMYAET B CBOEN aaBokaTckomn npaktuke. Kpome Toro, B ®PI" agso-
KaTy 3anpeLleHOo OCyLLEeCTBNATb NPeACTaBUTENbLCTBO B CyAe N0 NOpyYeHUo JOBEpPU-
Tensi, Ha KOTOPOro OH paHbLue paboTan B KAa4eCTBE OPUCKOHCYNbLTA, ecnu 3Ta paboTa
3aHMMarna OCHOBHOE KOMNMYECTBO ero paboyero BpeMeHn?,

Ha Haw B3rnsa, B 3akoHogaTenbctee ®enepartmBHon Pecnybnuku Nepmanus
nMeeT mecTo bonee nogpobHOe 3akpenneHne 3anpeToB B AeSATENbHOCTM afBoKaTa,
W AaHHbIV ONbIT HEOOX0AMMO UCMONBb30BaTh NPY KOPPEKTUPOBKE MONOXKEHWN M. 4 CT. 6
PenepanbHoro 3akoHa «O6 agBoKaTCKON AeATENbHOCTU U aABokaType B Poccuiickom
denepauuny.

3akoHogatenbHbiMu Hopmamu ®enepatmeHon Pecnybnvku MepmaHnst npegycmo-
TPEeH LUMPOKUIA NepeYeHb npas 1 obsisaHHocTen afgBokaTta. Kak n B Poccuiickon depe-
pauum1, agBoKaTbl 3TOM CTPaHbl MOTYT AaBaTb COBETbI U KOHCYMbTALMM MO HPUONYECKUM
BOMpocaMm, OCyLLEeCTBMATbL 3aLMUTy 06BMHAEMOro U1 NoACyauMOro, a Takke npea-
CTaBMATb UHTEPECHI NOTEPMEBLLUEro B pamKax yrofiloBHOrO NpoLiecca, oCyLeCcTBNATb
NpeacTaBUTENbCTBO KIMEHTOB B pasnuyHbIX Buaax npouecca u 1.4.%

B cootBetcTBUM C § 43a PenepanbHOro 3akoHa 06 agBokaTtype epmaHum agBo-
KaT He JOSMKEH BCTynaTb B Kakne-nmbo OTHOLLEHUS, KOTOPblE HAHOCAT Bpen ero npo-
dreccrmoHanbHOM He3aBUCMMOCTU, HE OOMKEH JOMNYyCKaTb HeHaAnexallee nosegeHve,
06513aH cobnogaTtb He06X0AMMYH OCTOPOXXHOCTb NPU 06pPAaLLEHNM C BBEPEHHBIMU EMY
aKTMBaMu, NOBbILWATE KBaNUMUKaLMIO, XpaHUTb NPOECCHMOHAIBHYO TanHy?,

3a HapyLueHne OCHOBHbIX 06513aHHOCTEN NPegyCMOTPeHa OTBETCTBEHHOCTb. Yro-
noBHbIM Kogekcom PPl ycTaHOBNEHO HakaszaHWe 3a HapyLleHne 1 UCNonb3oBaHne
YYXKMX TaWH; 3noynoTpebneHne aoBepreM (HanpuMep, 3a HeleneBoe UCnosb3oBa-
HWe CpefcTB KNMeHTa); «0TMblBaHWe» aeHer. [NprmedatensHo, 4to B degepaTnBHON
Pecnybnuke 'epmaHusi npegycMoTpeHa yronoBHas OTBETCTBEHHOCTb 3a B3aMMOMC-
KritoyaroLlee npaBoBOe NpeAcTaBUTENbCTBO, KOrda agBokaT npeactasnseT B cyae
MHTEpeChl CHa4Yana ogHoN, a 3aTeM Apyroi CTOPOHbI cropa, NMMB0 ecrnv KOHCYNbLTMpYyeT
OOHOBPEMEHHO [1BE CTOPOHbI?.

B cootBetcTBMM C § 356 «[poTrBOpeyallee Aeny ogHOBpPEMeHHoe obcnyxmBa-
HWe agBOKaTOM CMOpSLLMX CTOPOH B O4HOM 1 TOM e npouecce» YK ®PI™ B cniyyae,
€CInn afiBoKart, MPOTUBOMNPABHO NPEACTaBNSAET UHTEPECH 06ENX CTOPOH B OOHOM Npo-

24 Cm.: Jeppa M. Apeokatypa B l'epmanum // URL: https://docviewer.yandex.ru/view/135806282/
(nata obpawenus: 31.10.2020).

2 CMm.: CmorneHckuli M. b. Ykas. cod. C. 163.

26 Cm.: Bundesgesetz Uiber die Bar, verabschiedet 1 avgusta 1959 (BRAO) (In der Fassung vom
19.06.2020).

27 Cwm.: Mpobrembl poccuncKkMX afBOKaTOB OKa3anmch 3a rpaHblo NOHUMaHUS HeMeLKnx konner //
HoBas agBokatckas raseta. 12.11.2018. URL: https://www.advgazeta.ru/novosti/problemy-
rossiyskikh-advokatov-okazalis-za-granyu-ponimaniya-nemetskikh-kolleg/ (aata obpatieHus:
31.10.2020).
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Lecce, okasbiBasi MM NOMOLLb UM AaBasd COBETbI, OH MOANEXMUT HaKa3aHUio B BUAE
nvweHnst ceoboabl Ha CPOK OT Tpex MecsiLeB o NaATu net. Ecnu ykasaHHbIn agBo-
KaT JelCTByeT B pamMKax COrmalleHus ¢ Apyron CTOPOHON 1 NMpu 3TOM HaHOCUT Bpea
NHTEpecam CBOEro A0BEPUTENS — OH HakasblBaeTCcs nuweHneM cBoboabl Ha CPoK OT
ogHoro roga Ao nsaTu nerz,

B Poccuiickon ®efepaumm agsokaTt He Bnpase OKasblBaTb HOPUANYECKYHO MOMOLLb
[0BEepuUTENto, MHTEPECHI KOTOPOro NPOTMBOPEYaT MHTepecamM OAHHOrO Nnua; B criyyae
HapyLLEHMs yKa3aHHOro 3anpeTa aaABoKaT MOXET ObITb NPMBMEYEH K ANCLIMNIMHAPHON
OTBETCTBEHHOCTU?®. Kak oTMevaeTcss HeKoTopbIMU UccnegoBaTensamu, B Poccuiickoi
depepaunn cywectByeT npobrnema «kapMaHHbIX aJBOKaTOBY», 4ENCTBYIOLLNX HE B
WHTepecax KnueHTa, Korga aaBokat, hopmarnbHO NPUCYTCTBYS B NpoLuecce, 3aHMMaeT
naccuBHyto no3unumio®. B kOHTEKCTe NpeaoTBpaLleHns AaHHOM cuTyauum onbiT dege-
paTuBHOW Pecnybnuku MepmaHnm no yCTaHOBMEHMWIO YrONOBHOW OTBETCTBEHHOCTU 3a
OKasaHue puanveCcKon NOMOLLM AOBEPUTENSAM C MPOTUBOMOSIOXKHBIMU MHTEPECAMU B
crny4yae yMmblILWIeHHbIX JeNCTBMI afBoKaTta 3acny>XnBaeT BHUMaHUS.

depnepanbHbI 3akoH 06 agBokatype lepmanum B § 51 npegnonaraet o6s3aH-
HOCTb agBoKaTa No 3aKMNYEHNIO COrnalleHnsi O CTpaxoBaHUM NPOdECCUOHaNbHOMN
oTBeTcTBeHHOCTK®'. Ha Haw B3rnsa, Heo6xoanmMo 3aKpenuTb B POCCUINCKOM 3aKOHO-
[aTenbCTBe 3aKknioYeHne 4enCTBYOLWEro 40roBopa CTpaxoBaH1s Ha criyvyan BO3MOX-
HOro NpUYMHeHUs yulepba JoBepUTENO B KA4YEeCTBE YCINOBUS OCYLLECTBIIEHUS afBO-
KaTCKON OeATEeNbHOCTH.

OTnyeckne HopMbIl, KOTOPbIM 0653aHbI creaoBaTh BCe aABOKaTbl, yCTAHOBMEHbI
depnepanbHbIM 3akoHOM 06 agBokaTtype 'epmaHum, ux HecobrnogeHve BneveT anc-
LUUNIIMHAPHYI0 OTBETCTBEHHOCTb. ABOKAT MOXET ObiTb NPUBEYEH CYAOM HYECTU K
OTBETCTBEHHOCTM B (popme BbIroBopa, wrpada, 3anpeTta 3aHnMaTbCs aaBOKaTCKON
OeATENbHOCTLI0 HA CPOK OT OAHOTO rofa A0 NATY NET, UCKMIYEHUs U3 aaBoKaTypbI®2,
B Poccunckon ®enepaLmm B OTHOLLIEHN afgBoKaTa MOryT ObiTb MPUMEHEHbI 3aMe-
YaHue, NpegynpexaeHne 1 NpekpalleHne ctatyca agsokata®. ®egeparnbHblil 3aKoH
06 agBokaTtype 'epMaHumn, COOTBETCTBEHHO, COAEPXKUT Oonee LWMPOKNA NepeyeHb
Mep AUCLMMINHAPHOW OTBETCTBEHHOCTU. [lonaraem, 4To B pOCCUICKOM 3aKoHoAa-
TenbCTBe HeobxoaMMo NpUMeHaTL bonee anddepeHUMPOBaHHbIN Noaxon, No3Bo-

28 Cm.: YronoBHbIv kogekc PenepatusHorn Pecnybnukn Mepmanns / Hayy. ped. v BCTyn. CT.
[. A. WWecrakoea ; npegucn. I.-T. Mewweka ; nep. ¢ Hem. H. C. Paykosoii. CI16. : KOpugunyeckuin
ueHTtp-MNpecc, 2003. C. 521—522.

2 CMm.: ®epepanbHblvi 3akoH «O6 afBOKaTCKON AeATENbHOCTU U afABokaType B Poccuickon
denepauuny».

30 Cwm.: Lmpemme B. CnoxHOCTb B AeATENBHOCTU HE3aBMCKMbIX agBokaToB B Hopseruu // Cpas-
HUTENbHOE KOHCTUTYUMOHHOE 0603peHune. 2015. Ne 5 (108). C. 85.

31 Cm.: Macnosa M. B. 3apyGexHbiil OnbIT MPaBOBOrO PErynMpoBaHns NOBEAEHUS 3aLUUTHMKA B
CyAe 1 BO3MOXHOCTb ero ncnone3oBaHus B Poccunckon ®epepaumm // CoBpemeHHOe npaso.
2015. Ne 10. C. 161.

32 Cm.: Bundesgesetz (iber die Bar, verabschiedet 1 avgusta 1959 (BRAO) (In der Fassung vom
19.06.2020)

33 Cm.: Kogekc npodeccroHanbHom 3TUkK agsokata (NpuHaT | Bcepoccuinckum cbe3nom afso-
katoB 31.01.2003) (pea. ot 20.04.2017). Ct. 18 // CMNC «KoHcyneTaHT1ntoC».
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NSALWNA AeTann3mpoBaTb OCHOBaHWS NPUBIEYEHNS afBOKATOB K ANCLMNITMHAPHON
OTBETCTBEHHOCTMU.

MogBoas MTOr BbILLEN3MNOXEHHOMY, MOXHO cAenaTtb cnegyowue BolBogbl. [Mpo-
deccus agBokaTta nornb3yeTcst 6onbLIOK NonNynsapHOCTLIO Kak B ®enepatuBHon Pec-
ny6nuke lepmanug, Tak n B Poccunckon ®enepauunn, SBNAETCA NPECTUKHON U Bbl-
3biBatoLLEen ocoboe yBakeHne. « ALBoKaT JOMKeH LOOPOCOBECTHO UCTIONHATL CBOU
npodeccroHanbHble 06s13aHHOCTW. B paMkax cBoel Npodeccum 1 BHE UX OH AOIMKEH
ObITb JOCTOMHBLIM TOTO YBaXXEHUS U [OBEPWsi, KOTOPOro TpebyeT NonoxeHme aaBoka-
Ta»**. OTa HopMa, 3aKpenneHHasi B 3akoHodaTeNbCTBE 06eVX CTpaH, Hanbonee TO4YHO,
Ha Hal B3rnsA, oTpaxaeT KoHUenTyarbHble OCHOBbI aABOKaTCcKoro cratyca. Npea-
CTaBMSETCH, YTO BbISIBIIEHHbIE NMOMOXUTENbHbIE MOMEHTbLI PEryNMpoBaHus ctaTtyca
afiBokaTa B 3akoHoAaTerbHbIX nonoxeHuax PegepatusHon Pecnybnuku MepmaHus
cnepyert ncnonb3oBaTh Npy AarnbHENLWeM COBEPLUEHCTBOBAHWUM AHHOIO MHCTUTYTA
B Poccuiickon ®egepauuun.
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